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PREFATORY  NOTE. 


During  the  eleven  years  that  have  elapsed  since  the  publica- 
tion of  the  first  edition  of  this  work,  the  decisions  relating  to  the 
subject  treated  of  have  been  both  numerous  and  important ;  and 
they  have  established  some  principles  that  were  before  either  not 
recognized,  or  had  been  only  imperfectly  developed  and  applied. 
This  growth  and  change  in  the  law  of  the  subject  have  made  it 
necessary  to  write  anew  the  larger  part  of  the  book.  Of  the 
seven  hundred  and  more  sections  into  which  it  is  now  divided, 
about  one  third  are  wholly  new ;  and  of  the  remaining  sections 
the  larger  part  have  received  important  additions  or  alterations. 

To  make  room  for  the  new  matter,  two  chapters  of  the 
former  edition  have  been  wholly  omitted  from  this,  —  the  chap- 
ter on  ^^  Municipal  Bonds  in  Aid  of  Railroads  and  other  Corpo- 
rations,'* because  that  topic  belongs  to  the  subject  of  Municipal 
Bonds  rather  than  to  that  of  Corporate  Bonds  and  Mortgages ; 
and  the  chapter  on  *^  Liens  affecting  the  Priority  of  Railroad 
Mortgages,"  because  this  chapter  has  been  transferred  to  the 
author's  treatise  on  "Liens,"  where  it  more  properly  belongs. 
Moreover,  the  statements  in  the  former  edition  of  the  statutory 
law  have  been  generally  omitted  in  this,  and  the  statutes  are 
merely  referred  to.  Many  quotations  from  opinions  made  in  the 
former  edition  have  in  the  present  been  either  omitted  or  trans- 
ferred to  the  notes. 

The  additional  cases  cited  in  this  edition  are  about  two  thirds 
in  number  of  the  cases  cited  in  the  original  work  without  the 
omitted  chapters. 

These  additions  and  omissions  have  rendered  it  necessary  to 
number  the  sections  of  this  edition  anew.     The  framework  and 
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order  of  arrangement  of  the  earlier  edition — the  chapters  and 
their  titles  and  the  sub-divisions  of  the  chapters  and  their  titles  — 
remain  substantially  unchanged,  except  by  the  addition  of  a  few 
new  sub-divisions. 

A  change  has  been  made  in  the  title  in  order  more  accurately 
to  indicate  the  scope  of  the  work ;  for  while  a  large  proportion 
of  the  cases  cited  and  commented  upon  relate  to  the  bonds  and 
mortgages  of  railroad  corporations,  all  cases  relating  to  other 
corporate  bonds  and  mortgages  have  been  sought  for,  cited,  and 
commented  upon  with  equal  diligence.  The  work  is  in  fact  a 
continuation  of  the  author's  work  en  **  Mortgages  of  Real  Prop- 
erty,'' and  applies  the  general  principles  of  the  law  to  all  mort- 
gages made  by  corporations. 


1j»  a.*  «i. 


B08TOH,  February  7, 1890. 
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The  author,  in  writing  his  Treatise  on  the  Law  of  Mortgages 
of  Real  Property,  at  first  intended  to  follow  out  the  application 
of  the  general  law  of  the  subject  to  mortgages  made  by  railroad 
companies  and  similar  corporations ;  but  he  found  that  any  treat- 
ment he  could  give  these  special  topics  within  the  limits  of  that 
work  would,  from  its  brevity,  be  wholly  unsatisfactory.  This  fact, 
together  with  the  consideration  that  nearly  all  the  adjudications 
upon  corporate  mortgages  relate  to  matters  mostly  foreign  to  the 
general  Law  of  Mortgages,  led  the  author  to  omit  these  matters 
from  his  work  upon  the  general  subject.  The  present  volume  is 
intended  to  make  good  that  omission. 

It  has  been  the  purpose  of  the  author  not  to  include  in  the  pres- 
ent treatise  subjects  elementary  or  general  in  the  Law  of  Mort- 
gages. The  public  nature  of  railroad  and  other  like  corporations, 
having  public  duties  to  perform,  in  return  for  the  franchises 
granted  them,  and  the  nature  and  extent  of  their  property,  have 
introduced  into  mortgages  of  their  franchises  and  property  new 
elements  of  law  which  have  now  developed  into  a  separate  branch 
of  jurisprudence.  A  glance  at  the  Table  of  Contents  of  this  vol- 
ume will  show  how  widely  the  topics  considered  differ  from  those 
which  arise  under  ordinary  mortgages ;  and  even  when  the  titles 
are  the  same,  an  examination  of  tbe  contents  will  generally  show 
that,  as  applied  to  these  corporate  securities,  the  substance  of  the 
law  is  different. 

The  securities  considered  in  this  book  are  of  quite  recent  ori- 
gin. For  the  most  part  they  are  the  outgrowth  of  the  recent  ex- 
traordinary development  of  the  railroad  system  of  this  country. 
Prior  to  the  year  1860,  the  courts  had  only  in  a  few  instances 
been  called  upon  to  enforce  Railroad  Mortgages ;  and  the  cases 
adjudicated  since  the  year  1870  are  far  more  numerous  than  all 
that  had  been  decided  before  that  time.  It  could  therefore  hardly 
be  expected  that  the  law  of  the  subject  should  in  so  short  a  time 

•  a 
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have  developed  into  a  complete  and  liarmonious  system.  Yet  it 
seems  that  no  very  important  divisions  of  the  subject  remain  un- 
considered ;  while  the  leading  principles  of  the  law  have  been  as 
fully  and  conclusively  settled  as  they  will  be  after  a  century  of 
adjudications.  It  has  been  a  very  fortunate  circumstance  in  the 
growth  of  this  branch  of  jurisprudence  that  the  courts  leading  the 
way  in  it  have  generally  been  of  the  highest  authority,  both  in 
position  and  ability.  The  Supreme  Court  and  the  several  Circuit 
Courts  of  the  United  States  have,  directly  and  indirectly,  had  the 
larger  share  of  the  responsibility  of  moulding  the  law  of  these 
securities ;  and  hence  there  is  less  divei*sity  of  opinion  in  it  than 
there  would  have  been  had  the  courts  of  the  several  states  in  the 
first  place  passed  upon  the  subjects  independently. 

But  while  the  present  development  of  the  law  of  corporate  se- 
curities is  such  as  to  render  possible  a  systematic  statement  of  it, 
the  decisions  are  not  so  numerous  as  to  debar  the  author  from  a 
separate  statement  and  examination  of  the  most  important  of 
them,  or  from  quoting  freely  from  the  opinions  of  learned  judges 
to  explain  and  confirm  new  and  leading  principles.  A  great  many 
of  the  cases  have  been  of  such  magnitude,  both  in  the  public  and 
the  private  interests  involved,  that  they  have  compelled  the  most 
careful  and  elaborate  attention,  both  by  counsel  in  their  prepa- 
ration and  by  courts  in  their  determination  ;  and  for  this  reason 
also  the  facts  of  the  cases  and  the  judgments  of  the  courts  com- 
mand a  careful  examination.  Thus  it  is  that  the  present  treatise 
differs  somewhat  from  the  author^s  work  on  Mortgages,  in  consid- 
ering pai*ticular  cases  with  greater  fulness  of  statement  and  illus- 
tration ;  but  it  is  believed  that  this  mode  of  treatment  will  en- 
hance rather  than  diminish  the  usefulness  of  the  work.  In  the 
future,  as  the  decided  points  become  more  numerous,  the  state- 
ment of  the  law  will  necessarily  be  more  restricted  to  principles. 

Within  a  few  years  the  legislation  affecting  railroad  mortgages 
has  become  voluminous.  In  nearly  all  the  states  there  have  been 
enacted,  in  different  terms,  general  statutes  authorizing  railroad 
companies  to  convey  their  franchises  and  property  in  mortgage ; 
statutes  giving  laborers  and  contractors  special  liens  upon  rail- 
roads for  work  done  and  materials  used  in  their  construction  or 
repair ;  and  statutes  authorizing  the  purchasers  of  railroads  upon 
foreclosure  sales  to  organize  new  corporations  to  hold  and  operate 

them.     There  have  also  been  enacted  numerous  statutes  relating 
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to  mortgages  of  rolling  stock ;  to  the  making  of  foreclosure  sales ; 
to  the  rights  and  duties  of  mortgage  trustees,  and  to  the  appoint- 
ment of  receivers.  The  granting  of  municipal  aid  to  railroads  has 
been  either  the  subject  of  constitutional  or  legislative  provisions 
in  almost  all  the  States.  A  statement  of  the  principal  features 
of  the  statutory  law  of  the  subject  has  been  deemed  hardly  less 
important  than  a  full  presentation  of  the  decisions  of  the  courts. 

L.  A.  J. 

Boston,  February  7, 1879. 
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THE  LAW  OF 


CORPORATE  BONDS  AND  MORTGAGES. 


CHAPTER  I. 


POWER    OF     COBPORATIONS    TO    MORTGAGE    THEIR     PROPERTY 

AND    FRANCHISES. 


L  Legislative  aothority  essential  to  a 
mortgage  of  corporate  property  and 
franchises,  1-26. 


n.  Statutes  aatborizing  railroad  compa- 
nies to  mortgage  their  property  and 
franchises,  27. 


I.   Legislative  AiUhority  Essential  to  a  Mortgage  of  Corporate 

Property  and  Franchises, 

1.  It  is  a  settled  dootrine  of  the  English  law  that  a  corpora- 
tion like  a  railway  company,  created  for  the  performance  of  impor- 
tant public  functions,  and  for  that  purpose  endowed  with  special 
rights  and  privileges,  cannot,  without  legislative  authority,  trans- 
fer these  rights  and  privileges,  and  thus  divest  itself  of  its  means 
of  discharging  its  public  duties.^  "  I  agree,"  said  Lord  Cran worth 
in  the  House  of  Lords,  delivering  the  judgment  in  the  case  first 
cited  below,  ^Ho  the  proposition  urged  by  the  appellants,  that 
primd  facie  corporate  bodies  are  bound  by  all  contracts  under 
their  common  seal.  When  the  legislature  constitutes  a  corpora- 
tion, it  gives  to  that  body,  primd  facie^  an  absolute  right  of  con- 
tracting.  But  this  primd  facie  right  does  not  exist  in  any  case 
where  the  contract  is  one  which,  from  the  nature  and  object  of 


^  Shrewsbnry  &  B.  Ry.  Co.  r.  North- 
western Ry.  Co.  C  H.  L.  113, 135 ;  Winch 
V.  Birkenhead,  L.  &  C.  Jane.  Ry.  Co.  5 
De  G.  &  S.  562 ;  7  Railw.  &  C.  Cas.  384  ; 
SoQtb  Yorkshire  Ry.  &  R.  D.  Co.  v.  Great 
Northern  Ry.  Co.  9  Ex.  55,  84;  Great 
Northern  Ry.  Co.  v.  Eastern  Conn  ties  Ry. 
Co.  21  L.  J.  Cb.  837;  9  Hare,  306;  7 
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Railw.  &  C.  Cas.  643 ;  East  An«:lian  Rys. 
Co.  V.  Eastern  Conntiea  Ry.  Co.  11  C.  B. 
775;  7  Railw.  &  C.  Cas.  150;  Riche  v, 
Ashbnry  Ry.  C.  &  L  Co.  L.  R.  9  Ex.  224, 
264 ;  Bagshaw  v.  Eastern  Union  Ry.  Co. 
7  Hare,  114;  2  Mac.  &  G.  389;  White- 
side 17.  Bellchamber,  22  Upp.  Can.  (C.P.) 
241. 


§2.] 


POWER  OF  CORPORATIONS. 


incorporation,  the  corporate  body  is  expressly  or  impliedly  prohib- 
ited from  making  ;  such  a  contract  is  said  to  be  ultra  vires  ;  and 
the  Question  here,  as  in  similar  cases,  is,  whether  there  is  anything 
on  the  face  of  the  act  of  incorporation  which  expressly  or  impli- 
edly forbids  the  making  of  the  contract  sought  to  be  enforced."  ^ 

It  is  also  the  settled  rule  that  the  permanent  way  and  fixed 
plant  of  railway  companies  cannot,  without  legislative  authority, 
be  mortgaged  in  the  ordinary  way  so  as  to  giv«  the  mortgagees 
the  right  to  enter  upon  the  property,  or  to  interfere  with  the  use 
and  possession  of  it  by  the  companies  chartered  to  use  it ;  and 
other  corporations  having  public  duties  are  under  the  same  inabil- 
ity respecting  the  mortgaging  of  their  permanent  property.^ 


2.  Such  also  may  be  considered  the  settled  law  of  the  Amer- 
ican courts.  The  grant  of  the  franchise  to  be  a  corporation,  with 
the  grant  to  build  and  work  a  railroad  and  take  tolls  from  the 
public,  is  attended  with  an  obligation  on  the  part  of  the  company 
to  exercise  the  franchise  for  the  public  benefit.  The  franchise 
and  the  attendant  privileges  are  confided  to  a  particular  political 
person,  and  are  not  a  subject  of  sale  and  transfer  to  any  other 
person  or  body  corporate,  except  by  the  authority  of  some  posi- 
tive provision  of  law.^  The  function,  however,  which  is  not  as- 
signable, is  the  corporate  existence,  —  the  right  of  being  a  body 
politic  with  rights  of  succession,  of  acquiring  and  conveying  prop- 
erty, and  of  suing  and  being  sued  in  its  corporate  name.  The 
right  to  build,  own,  and  manage  a  railroad,  and  to  take  tolls 
thereon,  if  given  to  a  natural  person,  might  be  assigned  by  him  ; 

1  Gardner  v.  London,  C.  &  D.  Ry.  Co. 
L.  U.  2  Ch.  App.  201,  212.  Lord  Jastice 
Cairns,  upon  this  subject,  said :  '*  When 
parliament,  acting  for  (ho  public  inter- 
est, authorizes  the  construction  and  main- 
tenance of  a  railway,  both  as  a  hif^hWay 
for  the  public  and  as  a  road  on  which  the 
company  may  themselves  become  carriers 
of  passengers  and  goods,  it  confers  pow- 
ers and  enforces  dnties  and  responsibilities 
of  the  largest  and  most  important  kind, 
and  confers  and  imposes  them  upon  the 
company,  which  parliament  has  before  it, 
and  upon  no  otlier  body  of  persons." 

*  Gardner  v.  London,  C.  &  D.  Ry.  Co. 
tiqfra,  per  Calms,  L.  J,;  In  re  Panama, 
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K.  Z.  &  A.  Royal  Mail  Co.  L.  R.  5  Ch. 
App.  SIB,  321,  per  Gifford,  L.  J. ;  Hyatt 
r.  St.  Helen's  &  R.  G.  Ry.  Co.  2  Q.  B. 
364;  Hart  v.  Eastern  Union  Ry.  Co.  7 
£x.  246. 

»  Troy  &  R.  R.  R.  Co.  v,  Kerr,  17  Barb. 
(N.  Y.)  581 ;  Black  v,  Del.  &  R.  Canal  Co. 
22  N.  J.  Eq.  130,  399  ;  24  lb.  455  ;  Stew- 
art's  Appeal.  56  Pa.  St.  413;  Maryland 
V.  Consolidation  Coal  Co.  46  Md.  1,  10; 
Havs  V.  Ottawa,  O.  &  F.  R.  V.  R.  R.  Co. 
61  111.  422 ;  Arthur  v.  Commercial  &  R. 
Bank,  9  S.  &  M.  (Miss.)  394, 431 ;  McAl- 
lister v.  Plant,  54  Miss.  106,  119;  Single- 
ton V.  Southwestern  R.  R.  70  Ga.  464; 
Branch  v.  Jesup,  106  U.  S.  468. 


LEGISLATIVE  AUTHOBITT   TO  MOSTOAGE  ESSENTIAL.  [§  3. 

for  iliere  is  nothing  in  the  nature  of  sach  a  privilege  inconsistent 
with  a  sale  and  transfer  to  another.  But  a  corporation  created 
for  a  pnblic  object  can  neither  transfer  its  franchise,  nor,  it  would 
seem,  disable  itself  from  performing  its  public  duties,  by  conveying^ 
or  leasing^  its  track  and  right  of  way,  or  other  property  which  is 
essential  to  its  fulfilling  the  duties  imposed  upon  it  by  its  charter. 

3.  Whether  a  railroad  corporation  can  withoat  lesislative 
anthority  transfer  its  franchises,  by  way  of  mortgage,  is  an 
inquiry  to  which  the  same  answer  must  be  made,  for  the  same 
reason,  that  these  privileges  are  personal  to  the  grantee.  Inas- 
much as  every  mortgage  may  in  the  end  result  in  an  absolute 
transfer  of  the  mortgaged  property,  it  follows  that  such  a  corpo- 
ration cannot  without  special  authority  mortgage  its  property  and 
give  to  the  mortgagee,  upon  default,  the  right  to  exercise  its  pub- 
lic duties  and  functions,  or  the  power  to  sell  and  convey  these 
privileges  to  another.* 

1  Richards  r.  Merrimack  &  C.  "Riv.  R.  Co.  v.  ColumboB,  C.  &  I.  Rj.  Co.  8  Biss. 

R.  44  N.  11.  127,  per  BeJl,  C.  J. ;  Gulf  C.  456. 

&,  S.  F.  Ry.  Co.  V.  Morris,  67  Tex.  692 ;  »  Carpenter  v.  Black  Hawk  G.  M.  Co. 

Penn  Co.  v.  St.  Loais,  A.  &  T.  H.  R.  H.  65  N.  Y.  43, 50 ;  Pallan  i;.  Cincinnati  &  C. 

Co.  1 18  U.  S.  290,  309 ;  Nagke  v.  Alex-  A.  L.  R.  R.  Co.  4  Bias.  35 ;  Susquehanna 

andria  &  F.  Ry.  Co.  83  Va.  707.  Canal  Co.  v.  Bonham,  9  W.  &  S.  (Pa.)  27 ; 

«  Troy  &  B.  R.  R.  Co.  r.  Boston,  H.  T.  Pierce  r.  Emery,  32  N.  H.  484;  Arthur  v. 

&  W.  Ry.  Co.  86  N.  Y.  107 ;  Abbott  r.  Commercial  &  R.  Bank,  9  S.  &  M.  (Miss.) 

Johnstown  R.  R.  Co.  80  N.  Y.  27 ;  36  Am.  394 ;  Atkinson  v.  Marietta  &  C.  R.  R.  Co. 

Rep.  572  ;  Marie  v.  Garrison,  13  Abb.  N.  15  Ohio  St.  21  ;  Stewart  v,  Jones,  40  Mo. 

C.  (N.  Y.)  210;  Central  &  M.  R.  R.  Co.  140;  New  Orleans,  J.  &  G.  N.  R.  R.  Co. 

r.  Morris,  68  Tex.  49  ;  International  &  G.  r.  Harris,  27  Miss.  517 ;  Hall  v.  SulliTan 

N.  R.  R.  Co.  V.  Underwood,  67  Tex.  589;  R.  R.  Co.  21  Law  Rep.  138;  Daniels  v. 

Thomas  v.  Railroad  Co.  101  U.  S.  71 ;  Hart,  118  Mass.  543;  Wood  v.  Bedford  & 

Orep^on  Ry.  &  N.  Co.  v.  Oregonian  Ry.  B.  R.  R.  Co.  8  Phila.  (Pa)  94;  State  v. 

Co.  130  U.  S.  I.    In  England,  Kaasadm-  Mexican  Gulf  Ry.  Co.  3  Rob.  (La.)  513. 

letts,  Hew  Jeraej,  Ohio,  and  Vermont,  a  In  a  case  before  the  Supreme  Coart  of 

lease  by  a  railroad  company  of  its  road  Massachvsetts,  Mr.  Justice  Hoar  forcibly 

and  franchise  is  either  impliedly  prohib-  stafes  the  law :  "  In  the  case  of  a  railroad 

ited  or  wholly  unauthorized.     In   Vbw  company,  created  for  the  express  and  sole 

York,  while  there  is  no  express  legislative  purpose  of  constructing,  owning,  and  man- 

anthority  for  snch  a  lease,  it  is  neither  aging  a  railroad;  aathorized  to  take  land 

mcUum  in  se  nor  malum  prohibUum,Tior  is  it  for  this  public  purpose  under  the  right  of 

void  B8  contrary  to  public  policy.    Wood-  eminent  domain  ;  whose  powers  are  to  be 

ruff  V.  Erie  Ry.  Co.  93  N.  Y.  609.    In  exercised  by  officers  expressly  desi^rnated 

tn^itma.  a  railroad  corporation  may  make  by  statute  ;  having  pnblic  duties,  the  dhs- 

a  valid  lease  of  its  road,  it  not  being  in  charge  of  which  is  the  leading  object  of  its 

contravention  of  any  statute  nor  of  pub-  creation ;  required  to  make  returns  to  the 

lie  policy.    Pittsbni^h,  C.  &  St.  L.  Ry,  legislature,—-  there  are  certainly  great  and 
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Other  like  corporations  are  subject  to  the  same  inability  to 
make  any  alienation,  absolute  or  conditional,  either  of  the  general 
franchise  to  be  a  corporation,  or  of  the  subordinate  franchise  to 
manage  and  carry  on  the  corporate  business.^  Thus,  this  ina- 
bility attaches  to  a  corporation  created  for  the  purpose  of  con- 
structing and  maintaining  a  street  railway.  The  main  object  in 
establishing  such  a  corporation  is  not  the  profit  of  the  sharehold- 
ers, but  the  accommodation  of  the  public.  A  mortgage  made  by 
such  a  corporation  of  all  its  property,  without  distinct  legislative 
authority,  is  wholly  void  and  inoperative,  because  it  is  in  violation 
of  the  public  policy  of  the  state.^ 

4.  Even  when  organized  under  a  statute  providing  that  the 
corporation  may  ^^  acquire  and  convey,  at  pleasure,  all  such 
real  estate  as  may  be  necessary  and  convenient  to  carry  into  effect 
the  object  of  the  incorporation,"  a  railroad  company  has  no  power 
to  alienate  its  franchise  to  be  a  corporation,  or  the  franchise  to 
construct  and  maintain  a  railroad,  and  receive  compensation  for 
the  transportation  of  persons  and  property,  nor  any  interest  in 
real  estate  acquired  and  held  solely  and  exclusively  for  the  pur- 
pose of  the  exercise  of  such  franchise.'  The  general  words  of  the 
statute  do  not  extend  to  an  alienation  of  the  franchise,  and  they 


in  our  opinion  insuperable  objections  to 
the  doctrine  that  its  franchise  can  be  alien- 
ated, and  its  powers  and  privileges  con- 
ferred hy  its  own  act  npon  another  person 
or  body,  without  authority  other  than  that 
derived  from  the  fact  of  its  own  incorpo- 
ration. The  franchise  to  be  a  corporation 
clearly  cannot  be  transferred  by  any  cor- 
porate body,  of  its  own  will.  Snch  a  fran- 
chise is  not,  in  its  own  natnre,  transmis. 
sible.  The  power  to  mortgage  can  only 
be  coextensive  with  the  power  to  alienate 
absolutely,  because  eTery  mortgage  may 
become  an  obsolute  conveyance  by  fore- 
closure. And  althongh  the  franchise  to 
exist  as  a  corporation  is  distinguishable 
from  the  franchises  to  be  enjoyed  and  used 
by  the  corporation  after  its  creation,  yet 
the  transfer  of  the  latter  differs  essentially 
from  the  mere  alienation  of  ordinary  cor- 
porate property.  The  right  of  a  railroad 
company  to  continue  in  being  depends 
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npon  the  performance  of  its  public  duties. 
Having  once  established  its  road,  if  tliat 
and  its  franchise  of  managing,  usiug,  and 
taking  tolls  or  fares  upon  the  same  are 
alienated,  its  whole  power  to  perfoim  its 
most  important  functions  is  at  an  end. 
A  manufacturing  company  may  sell  its 
mill  and  buy  another;  but  a  railroad  com- 
pany cannot  make  a  new  railroad  at  its 
pleasure.'*  Commonwealth  t'.  Smith,  10 
Allen  (Mass.),  448, 455 ;  and  see  East  Bos- 
ton Freight  K.  R.  Co.  v.  Eastern  R.  R.  Ca 
13  lb.  422 ;  Richardson  v.  Sibley,  1 1  lb.  65. 

This  doctrine  is  substantially  denied  in 
Maine.  Shepley  v.  Atlantic  &  S.  L.  R.  R. 
Co.  55  Me.  395 ;  Kennebec  &  P.  R.  R.  Ca 
V.  Portland  &  K.  R.  R.  Co.  59  Me.  9,  23. 
See  §  is. 

^  See  §  1,  last  paragraph. 

^  Richardson  v.  Sibley,  Bupra, 

>  Coe  V.  Columbus,  P.  &  I.  R.  R.  Co.  10 
Ohio  St.  372. 
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must  be  limited  to  the  purposes  for  which  the  statute  authorized 
the  formation  of  corporations.  When  power  is  given  to  acquire 
an  interest  in  real  estate  for  the  single  and  exclusive  purpose  of 
the  exercise  of  a  franchise,  and  particularly  when,  to  acquire  such 
interest,  there  is  a  delegation  of  the  power  of  eminent  domain, 
the  interest  cannot  be  separated  from  the  use  to  which  alone  it 
can  be  applied ;  and  if  the  franchise  cannot  be  conveyed,  neither 
can  the  interest  in  real  estate  with  which  it  is  connected  be  con- 
veyed.* 

5.  Ordinary  private  corporations  for  gain,  havingr  no  public 
functions,  not  only  have  an  implied  power  to  incur  debts  and 
borrow  money  for  the  purposes  of  the  corporation,  but  also  an 
implied  power  to  pledge  either  real  or  personal  property  as  secu- 
rity .^  Whatever  qualifications  of  this  rule,  or  exceptions  to  it, 
may  have  been  recognized  by  the  English  courts,*  in  the  United 
States  the  rule  is  established  without  conflict  of  authority.^     The 

1  Per  Ghohon,  J.,  in  Coe  v.  Colambu?,  be  to  the  extent  of  the  stock.   Code  1886, 

P.  &  I.  K  R.  Co.  10  Ohio  St.  372.  §  1812. 

3  Bank  of   Australasia    i*.  Breillat,  6  '  See  In  re  German  Mining  Co.  4  Do 

Moo.  P.  C.  152  ;  Royfd  British  Bank  v.  G.,  M.  &  G.  19;  Lowndes  v.  Gamett  &  M. 

Tarquand,  6  E.  &  B.  327  ;  In  re  Inter-  G.  Mining  Co.  33  L.  J.  (Ch.)  418;  /n  rr, 

national  L.  Ass.  Soc.  L.  R.  10  Eq.  312;  Norwich  Yarn  Co.  22  Bear.  143;  Troup'd 

Ex  parte  Birmingham  Banking  Co.  L.  R.  Case,  29  Beav.  353. 

6  Ch.  App.  B3;  In  re  General  Provident  *  Curtis  r.  Leavitt,  15  N.  Y.  9  ;  Beers 

Ass.  Co.  L,  R.  14  Eq.  507;  In  re  Gen-  v.  Phoenix  Glass  Co.  14  Barb.  (N.  Y.)358; 

eral  South  Am.  Co.  L.  R.  2  Ch.  D.  337,  Mead  v.  Kee!er,  24  lb.  20;  Partridge  v. 

340 ;  Lehman  Bros.  v.  Tallassee  Manuf.  Badger,  25  lb.  146  ;  Clark  v.  Titcomb,  42 

Co.  64  Ala.  567;    West  v.  Madison  Co.  lb.  122  ;  Barnesr.  Ontario  Bank,  19  N.Y. 

Ag.  Board,  82  HI.  205;  Wood  v.  Wheleu,  152;    Kelson  v.  Eaton.  26  N.  Y.  410; 

93  111.  153;  Aurora  Agricultnral  Soc.  v.  Bradlej  v.  Ballard,  55  111.  413;  Rockwell 

Paddock,  80  111.  263 ;  Detroit  r.  Mnt.  Gas  v,  Elkhom  Bank,  13  Wis.  653. 

Light  Co.  43  Mich.  594 ;  Burt  v.  Rattle,  In  a  recent  leading  case  in  England 

31  Ohio  St.  116;  Hackensack  Water  Co.  (In  re  Patent  File  Co.  L.  R.  6  Ch.  App.  83, 

V.  DeEay,38  N.J.  Eq.  548;  Larwellr.  88),  which  involved  the  question  whether  a 

Hanover  Sav.  Fund  Soc.  40  Ohio  St.  274,  file  manufacturing  company  had  power  to 

282,  per  Dickman,  J.  secure  an  over  draft  at  its  bankers*  bv  a  de- 

Of  course  the  authority  of  ordinary  bus-  podt  of  title  deeds,  Mellish  L.  J.,  affirminn^ 

iness  corporations  to  borrow  money  and  se-  the  decision  of  the  Vice-Chancellor,  that 

cure  the  same  by  mortgage  of  their  prop-  the  company  had  such  power,  said :  "  It  is 

erty  may  be  restricted  by  legislation.  Thus  urged  that  no  company  can  mortgage  ur- 

in  Alabama  a  vote  of  a  majority  of  the  less  expressly  anthorized  to  do  so.     Now 

stock  is  required,  and  the  amount  of  debts  the  company  has  property   which  it  U 

cannot  exceed  two  thirds  of  the  amount  of  anthorized  to  deal  with,  and  I  should  say 

the  capital  stock,  unless  the  capital  stock  that  the  true  rule  is  just  the  contrary, 

IS  all  paidy  and  then  such  secured  debt  may  namely,  that  the  company  can  mortgage^ 
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power  of  such  corporations  to  mortgage,  unless  expressly  prohib- 
ited, goes  pari  passu  with  the  power  to  incar  debts. 

Corporations  not  expressly  or  impliedly  restrained  by  the  nature 
of  their  undertaking  may  borrow  money  to  carry  out  the  legiti- 
mate objects  of  their  incorporation,  and  secure  the  payment  of  it 
by  a  mortgage  of  their  property.^  Thus,  for  instance,  a  corpora- 
tion organized  for  the  purposes  of  manufacturing  and  supplying 
gas  to  the  inhabitants  of  a  city  or  village  is  under  no  restriction 
in  this  respect  arising  by  implication  from  the  nature  of  the  busi- 
ness it  was  created  to  engage  in.'  This  restriction  upon  the  right 
of  a  corporation  to  alienate  its  property  arises,  not  from  the  fact 
that  it  subserves  a  public  use,  and  is  beneficial,  or,  it  may  be, 
necessary  to  the  general  public,  but  it  applies  only  when  the  state, 
in  view  of  the  public  purpose  of  a  corporation,  has  conferred  upon 
it  special  privileges,  of  which  the  right  of  eminent  domain  is  gen- 
erally the  most  important. 

6.  But  the  power  to  transfer  corporate  privileges  and  prop- 
erty by  way  of  mortgagre  is  readily  conferred  by  the  legisla- 
ture upon  corporations  having  special  privileges  intrusted  to  them 
for  public  uses ;  or  a  mortgage  made  without  such  authority  is 
usually  confirmed  by  the  legislature  whenever  such  confirmation  is 
asked  for.^ 

An  express  power  to  mortgage  would  seem  to  negative  any  im- 
plied power  for  the  same  purpose,  so  that  where  there  is  express 

unless   expressly  prohibited  from  doing  curity  for  the  loan,  the  Vice-Chancellor, 

so."  And  further:  "  There  being  nothing  Page- Wood,  saying :  •*  I  cannot  see  why  it 

in  the  articles  to  proliibit  the  giving  of  should  not  be  within  their  ordinary  prov- 

such  a  security,  I  am  of  opinion  that  the  ince  to  raise  money  by  mortgage  of  their 

company  can  give  it  as  well  for  a  past  ships,  either  for  the  purpose  of  buying 

debt  as  for  a  future  one.    In  fact  the  case  new  ships  or  paying  creditors." 

is  stronger  in  favor  of  a  security  for  a  ^  Curtis  v.  Leavitt,  15  N.  Y.  9;  Straus 

past  debt,  as  it  would  be  absurd  to  say-  v.  Eagle  Ins.  Co.  5  Ohio  Sl  .59 ;   Monu- 

that  a  company-  has  not  power  to  pay  past  ment  National  Bank  v.  Globe  Works,  101 

debts ;  and  if  so,  why  should  it  be  de-  Mass.  57 

barred  from  giving  security,  which  is  one  ^  Hays  v.  Gal  ion  Gas  Light  &  Coal  Co. 

way  of  applying  its  propertj  in  payment  29  Ohio  St.  330. 

of  its  debts  ?  "  «  Richards  v.  Merrimack  &  C.  Riv.  R. 

In  another  case,  Australian  Auxiliary  R.  44  N.  H.  127 ;  Kennebec  &  P.  R.  R. 

Steam  Clipper  Co.  v.  Mounsey,  4  K.  <fc  J.  Co.  v.  Portland  &  K.  R.  R.  Co.  54  Me. 

733 ;  27  h.  J.  (Ch.)  729,  it  was  held  that  173 ;  Pierce  v.  Milwaukee  &  S.  P.  R.  R.  Co. 

a  steamship  company,  being  in  want  of  24  Wis.  551 ;  St.  Paul  &  P.  R.  R.  Co.  o. 

money  for  the  purposes  of  the  company's  Parchcr,  14  Minn.  297. 
business,  might  mortgage  its  ships  as  se- 
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authority  to  give  securities  up  to  a  certain  amount,  there  can  be 
no  implied  authority  beyond  this  amount.^  But  an  express  au-» 
thority  to  mortg^e  for  certain  purposes  does  not  necessarily  neg- 
ative or  qualify  a  general  authority  to  borrow  for  other  purposes 
for  which  the  implied  powers  of  a  corporation  are  usually  suffi- 
cient.^ In  general,  it  may  be  said  that  every  private  corporation 
has  an  implied  power  to  borrow  money  and  give  its  negotiable 
securities  therefor,  unless  it  be  expressly  or  impliedly  restrained 
by  legislation  ;  and  it  is  only  when  the  corporation  attempts  to 
pledge  its  privileges  and  property  essential  to  its  continued  exist- 
ence and  the  fulfilment  of  its  duties  to  the  public,  that  it  meets  an 
implied  restriction  upon  its  action.* 

A  corporation  authorized  by  its  charter  or  by  statute  to  execute 
a  mortgage  is  the  proper  judge  whether  the  exigency  of  its  affairs 
and  interest  demand  the  exercise  of  this  right ;  and  a  creditor  of 
the  company  cannot  interfere  with  the  making  of  such  mortgage 
unless  he  can  show  that  his  rights  will  be  prejudiced  by  it.^ 

7.  The  authority  to  mortgage  the  firanchise  need  not  be 
given  in  express  terms.  It  is  sufficient  if  it  appears  by  a  rea- 
sonable implication  from  a  special  statute  that  the  legislature  in- 
tended to  authorize  such  a  conveyance.^  But  whether  a  statute 
referring  only  to  property  will  authorize  a  mortgage  of  franchises 
may  well  be  questioned.® 

In  a  case  before  the  District  Court  of  the  United  States  for  In- 
diana, it  was  questioned  whether  a  railway  company  whose  char- 
ter merely  authorized  it  to  mortgage  its  ^^  road,  income,  and  other 
property,"  could  mortgage  its  franchises.  But  whether  the  com- 
pany had  power  to  mortgage  its  franchises  or  not,  it  could  make  a 
valid  mortgage  of  the  road  itself,  its  tolls,  income,  and  real  estate.^ 

A  railway  company  authorized  by  its  charter  to  borrow  money, 
and  to  execute  ''  such  securities,  in  amount  and  kind,"  as  it  might 
deem  expedient  to  secure  such  loans,  has  been  held  to  be  author- 
ized to  mortgage  its  entire  road,  with  its  franchises,  and  all  its 

1  Brice  on  Ultra  Vire!*,  2(1  Eng.cd.  273.        *  East  Boston  Freight  R.  B.  Co.   v. 

3  Allen  V.  Montgomery  B.  B.  Co.  11  Eastern  B.  B.  Co.  13  Allen  (Mass.),  422. 
Ak.  437  ;  Mobile  &  C.  P.  B.  B.  Co.  i\        »  Danham  v.  Isett,  15  Iowa,  284.    See 

Talman,  15  Ala.  472;  Pbillii>s  v.  Winsilow,  Pollard  r.  Maddox,  28  Ala.  321. 
18  B.  Mon.  (Kj.)  431.  f  Pullan  v.  Cincinnati  &  Ch.  A.  Line 

'  See  Chapter  nu  B.  B.  Co.  4  Biss.  35. 

«  Beed  v.  Bradley,  17  111.  321. 
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property,  as  well  all  future  acquisitions  for  the  ase  of  the  road  as 
the  property  it  then  bad  in  possession.^ 

A  statute  of  the  State  of  Mississippi  authorizing  the  Southern 
Railroad  Company  to  buy  out  and  absorb  the  Vicksburg  and  Jack- 
son Railroad  Company  expressly  empowered  it  to  issue  its  bonds 
secured  by  mortgage  of  the  real  and  personal  property  of  the  road, 
its  ^^  appurtenances  and  franchise ;  '*  and  to  use  such  bonds  in  pay- 
ing the  indebtedness  growing  out  of  the  purchase  of  the  latter 
road,  or  in  the  construction  of  the  unfinished  portion  of  that  road, 
or  in  such  other  way  as  the  company  might  desire.  This  was 
considered  as  giving  ample  authority  for  making  a  mortgage  of  its 
franchise  and  property.^ 

A  railroad  company  which  has  the  power  to  sell  its  property 
may  mortgage  it.^  Thus,  a  charter  conferring  the  right  "  to  ac- 
quire, aliene,  transfer,  and  dispose  of  property  of  every  kind," 
confers  the  power  to  mortgage  it.  But  this  is  affirmed  of  the 
property  of  the  company  as  distinguished  from  its  franchises.^ 
The  power  to  mortgage  would,  however,  generally  include  the 
franchises  necessary  to  use  and  enjoy  the  property,  as  distinguished 
from  the  franchise  to  be  a  corporation.^  The  words  "dispose  of" 
used  in  the  act  incorporating  the  Union  Pacific  Railroad  Company, 
in  reference  to  lands  granted  to  the  company,  are  apt  words  to  in- 
dicate a  transfer  by  mortgage.  They  contemplate  a  use  of  the 
lands  granted  different  from  the  sale  of  them.^ 

Upon  a  valid  consolidation  of  existing  railroad  companies  into 
a  new  corporation,  having  the  rights  and  powers  of  the  old  cor- 
porations, the  .new  corporation  succeeds  to  the  powers  which  the 
old  companies  had  to  issue  bonds  and  to  mortgage  its  property 
for  their  security,  including  the  power  to  issue  secured  bonds  in 
exchange  for  the  bonds  issued  by  the  old  companies.^ 

8.  Legrislative  authority  to  morteraflre  may  apply  to  the 
property  of  a  corporation  and  not  to  its  ftanohises.  If  a  cor- 
poration, having  power  by  its  charter  to  pledge  its  real  estate  or 

>  Pfepco  V.  Milwaukee  &  St.  P.  R.  R.  »  Brancli  v.  Atlantfc  &  G.  R.  R.  Co. 

Ca  24  Wis.  551.  tupra;    Wayne    v.  Myddleton,  2    Kelly 

<  McAllister  t;.  Plant,  54  Mii^s.  106.  (6a.).  383. 

<  WiQamette  Manaf.  Co.  v.  Bank  of  «  Piatt  v.  Union  Pac.  R.  R.  Co.  99  U.  S. 
British  Columbia,  119  XT.  S.  191.  48. 

«  McAllister  v.  Plant,  mpra ;  Branch  r.        ^  Mead  v,  N.  Y.,  H.  &  N.  R.  R.  Co.  i* 
AOutic  &  G.  R.  R.  Co.  3  Woods,  481.         Conn.  199. 
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its  property  and  profits,  executes  a  mortgage  covering  not  only 
these,  bat  also  its  franchise  to  be  a  corporation,  such  mortgage  is 
not  for  that  reason  entirely  void,  but  it  operates  to  convey  the 
property  of  the  company.^  A  mortgage,  however,  of  "  all  the 
present  and  future  to  be  acquired  property  of  the  company,  and 
all  its  estate  and  franchises,"  followed  by  an  enumeration  of  the 
property  and  rights  intended  to  be  conveyed,  may  be  so  limited 
and  explained  by  such  enumeration  as  to  be  brought  within  the 
limits  of  such  legislative  authority.^ 

A  mortgage  may  be  valid  in  part  and  in  part  void.  Thus,  if 
a  corporation  mortgages  its  property  and  franchises  when  it  has 
no  power  to  transfer  its  franchises,  but  is  not  restrained  by  law 
in  respect  to  transfers  of  its  property,  the  mortgage  may  effectu- 
ally pass  the  property,  while  it  is  ineffectual  to  transfer  its  fran- 
chises.^ Under  a  statute  providing  that  corporations  for  manu- 
facturing, mining,  mechanical,  or  chemical  purposes  shall  not 
mortgage  any  property  except,  real  estate,  and  shall  not  do  this 
except  to  secure  the  payment  of  debts,  a  mortgage  by  such  corpo- 
ration to  secure  bonds  is  valid  so  far  as  the  bonds  are  used  for  the 
payment  of  its  debts,  even  though  invalid  so  far  as  the  bonds  are 
used  to  raise  money  to  carry  on  its  operations.^  It  is  doubtless 
true  that  the  bonds  not  used  for  this  purpose  would  be  valid  in 
the  hands  of  bond  fide  holders  ;  and  that  as  against  such  holders 
the  company  would  be  estopped  from  claiming  the  invalidity  of 
the  mortgage. 

9.  The  Boope  and  purpose  of  the  power  oonf erred  must  be 
subfitantially  met  in  its  exercise.  Under  a  statute  authorizing 
any  railroad  corporation  to  borrow  money  "  for  completing,  fur- 
nishing, and  operating  its  road,"  and  to  issue  bonds  therefor, 
secured  by  a  mortgage  of  its  property  and  franchise,*  a  mortgage 
which  appeared  upon  its  face  to  be  ^^  made  to  consolidate  its  funded 
debt,  obtain  the  money  and  material  necessary  for  perfecting  its 
line  of  railway,  enlarging  its  capacities,  and  extending  the  facilities 
thereof,"  is  within  the  scope  of  the  powers  conferred.  Without 
other  proof^of  the  object  of  the  mortgage,  no  suit  to  restrain  the 

1  Randolph  v.  W.  &  B.  R.  R.  Co.  1 1  ^  Carpenter  i;.  Black  Hawk  G.  Mining 

Fhila.  (Pa.)  502.  Co.  iupra. 

«  BuUcr  V.  Rahm.46  Md.  541.  *  2  R.  S.  N.  T.   1875,  p.  532;  Pt.  I. 

•  Carpenter  v.  Black  Hawk  G.  Mining  ch.  18,  tit.  15,  §  39 ;  Laws  1850,  ch.  140, 

Co,  65  N.  r.  4S ;  Central  G.  Mining  Co.  S  28. 

V.  Flalt,  8  Dalj  (N.  Y.),  263.  9 


§  10.]  POWER  OF  CORPORATIONS. 

making  of  it,  or  the  issuing  of  bonds  under  it,  can  be  maintained 
by  a  common  stockholder,  or  by  a  preferred  stockholder  of  the  cor- 
poration. For  aught  that  appears  in  the  case,  the  funded  debt 
and  other  debts  may  have  been  incurred  in  constructing  and  op- 
erating the  road,  and  tlie  excess  of  money  sought  to  be  obtained 
by  such  bonds  may  be  necessary  further  to  complete  and  operate 
the  same.^  If  the  power  to  make  such  mortgage  exists,  a  common 
stockholder  cannot  restrain  the  making  of  it;  and  a  preferred 
stockholder  stands  in  no  better  condition,  because,  if  his  right  to 
receive  interest  is  subject  to  the  payment  of  the  interest  on  all 
the  mortgages  of  the  company,  whether  made  before  or  after  the 
issuing  of  the  stock,  he  could  not  object  to  the  making  of  a  new 
mortgage  for  a  new  indebtedness;  and  certainly  he  could  not 
object  to  a  mortgage  which  consolidated  the  funded  debts  of  the 
company,  or  which  embraced  subsequent  indebtedness  with  such 
debts.  If,  on  the  other  hand,  the  preferred  stockholder  be  enti- 
tled to  interest  on  his  preferred  stock,  subject  only  to  the  pay- 
ment of  interest  on  the  mortgages  then  existing,  his  rights  would 
remain  unaffected  by  the  issuing  of  subsequent  mortgages. 

Under  an  authority  given  by  charter  or  by  statute  to  borrow 
money,  a  corporation  has  no  right  to  raise  money  by  the  issue  of 
irredeemable  bonds  entitling  the  holder  merely  to  a  share  of  the 
earnings  after  the  payment  of  certain  dividends  to  the  stockhold- 
ers. Money  so  obtained  could  not  be  regarded  as  borrowed,  be- 
cause that  term  implies  reimbursement.^ 

It  has  been  suggested  that  a  mortgage  of  a  railway  and  its 
franchise,  made  without  legislative  authority,  is  not  wholly  void 
and  inoperative,  but  that  a  court  of  equity  may  give  effect  to 
such  an  instrument,  at  least  to  the  extent  of  treating  it  as  a  good 
equitable  charge  upon  the  net  earnings  of  the  railroad.^ 

10.  Authority  to  znortgasre  for  the  purpose  of  oonstructing 
a  railroad  confers  no  right  to  secure  by  mortgage  the  debt  of 
another.  A  railroad  company  having  authority  to  borrow  such 
sums  of  money  as  might  be  expedient  for  completing,  maintain- 
ing, and  working  the  railway,  and  to  make  bonds,  debentures,  or 

1  Thompson  v.  Erie  Ry.  Co.  42  How.        •  Bickford  v.  Grand  Junction  Ry.  Co. 
(N.  Y.)  Pr.  68;  11  Abb.  Pr.  N.  S.  188.        1  Supreme  Ct.  of  Canada,  696,  737,  per 

3  Taylor  v.  Phila.  &  R.  R.  R.  Co.  7     Strong,  J.    See  §  IS. 
Fed.  Rep.  386. 
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other  securities,  and  sell  the  same,  and  to  hypothecate,  mortgage, 
or  pledge  the  lands,  tolls,  revenues,  and  other  property  of  the 
company,  for  the  due  payment  of  such  sums  and  the  interest 
thereon,^  cannot  make  a  mortgage  for  any  purpose  not  embraced 
in  the  terms  of  the  act,  and  therefore  cannot  make  a  mortgage  to 
secure  a  debt  which  is  not  a  debt  of  the  company.  When  the 
express  purpose  for  which  a  mortgage  is  authorized  to  be  given 
is  the  repayment  of  a  loan  of  money  for  the  completion  or  main- 
tenance of  the  road,  a  mortgage  to  secure  the  debt  of  another, 
though  it  may  be  for  the  benefit  of  the  company  to  make  it,  is 
vltra  vires  and  void.^ 

Although  there  may  be  no  substantial  divergence  of  opinion  in 
relation  to  the  correctness  of  these  general  principles,  a  wide  dif« 
ference  will  be  noticed  in  the  application  of  them  by  different 
courts  rendering  judgments  in  the  cases  cited.^ 

^  Railwaj  Act  of  Ontario,  sec.  9,  8ul>-  chased.    The  holders  of  the  mortgage  of 

■ec.  11.  the  railway  then  sought  to  enforce  it  for 

*  Grand  Janction  Ry  Co.  v.  Bickford,  the  value  of  the  iron  actnally  luid  upon 
23  Gram's  Ch.  (Ont.)  302.  the  track,  as  well  aa  for  the  loss  resulting 

*  The  Grand  Junction  Railway  Com-  from  the  resale  of  the  iron.  The  railway 
pany,  having  such  authority  to  mortgage  company,  while  not  objecting  to  paying 
its  property,  entered  into  an  agreement  the  price  of  the  iron  actually  placed  upon 
with  a  contractor  for  building  its  road,  by  the  road,  objected  to  paying  the  loss  aris- 
which  the  contractor  was  to  receive  in  ing  from  the  resale ;  and  contended  that 
payment  certain  municipal  and  other  se-  the  mortgage  was  ultra  vires,  and  it  was 
curities,  and  the  balance  in  the  first  mort-  so  held  by  the  Court  of  Appeals  of  Onta- 
gage  bonds  of  the  company,  upon  the  rio.  Grand  Junction  Ry.  Co.  v,  Bickford, 
completion  of  the  work.  After  building  supra.  On  appeal  the  Supreme  Court  of 
a  portion  of  the  road,  the  contractor  was  Canada  (Bickford  v.  Grand  Junction  Ry. 
unable  to  procure  iron  for  It,  and  the  rail-  Co.  1  Sapreme  Ct.  of  Canada,  696,  733) 
way  company,  to  enable  him  to  obtain  it,  reversed  this  judgment,  and  held  the 
made  a  mortgage  of  a  portion  of  its  road  mortgage  valid.  The  court  start  with 
to  secure  the  notes  of  the  contractor  given  the  proposition  that  every  corporaiiori 
for  the  price  of  the  iron,  with  the  provi-  has  the  power  to  mortgage  its  property, 
sion  that,  in  case  of  his  failure  to  pay  the  unless  this  power  be  limited  by  its  char- 
notes,  the  mortgagee's  sole  recour^ie  should  ter  or  by  statute ;  although  such  limita* 
be  against  the  property,  and  not  against  tion  may  be  deduced  either  from  the  ob- 
the  company.  The  vendors  of  the  iron  re-  ject  of  the  corporation  being  limited  to 
tatned  a  lien  upon  it  until  it  should  be  certain  specific  things,  or  from  its  prop- 
laid  on  the  track.  The  contractor,  after  crty  being  subject  %o  charges  or  trusts  in 
laying  a  small  part  of  the  iron,  became  favor  of  the  public,  with  which  a  roort- 
insolvent,  and  a  large  quantity  of  iron  gage  would  be  inconsistent.  The  statutes, 
which  bad  been  delivered  to  him,  but  however,  confer  express  power  to  mort- 
u  hich  had  not  been  laid  npon  the  road,  gage  the  company's  property  for  the  pay- 
was  sold  by  the  vendors  at  a  large  loss  ment  of  loans  and  debentures.  This  stat- 
from  the  price  at  >\  hich  the  iron  was  pur-  ntory  power  to  mortgage  does  not  restrict 

11 


§11] 


POWER  OF  CORPORATIONS. 


11.  A  mortgrage  made  without  legrialative  authority  of  cor- 
porate property  essential  to  the  exercise  of  the  corporate 
franchise  would  seem,  on  principle,  to  be  sabject  to  the  same 
objection  that  is  made  to  a  mortgage  of  the  corporate  franchise 
itself  without  such  authority.^  The  adjudications  upon  this  point 
are  conflicting,  though  their  weight  is  in  favor  of  the  proposition 
stated. 

A  mortgage  made  in  pursuance  of  authority  to  borrow  money 
on  the  credit  of  the  undertaking,  and  to  ^^  assign  and  charge  the 
property  of  the  undertaking,  and  the  rates  and  tolls,  as  a  security 
for  the  money  borrowed,'*  was  held  not  to  include  the  land  of  the 
company.  The  mortgage  followed  the  words  of  the  power  given 
to  the  company  to  raise  money,  assigning  "  the  said  undertaking, 
and  all  and  singular  the  rates,  tolls,"  etc.  Lord  Denman,  C.  J., 
in  his  decision  said :  ^  «*  In  my  opinion  there  is  nothing  in  those 
words  to  justify  the  construction  that  they  contain  a  demise  of 
the  land,  or  of  any  portion  of  the  real  estate  of  the  defendants. 
Such  a  demise  would  not  only  be  exceedingly  improbable,  but 
very  inconvenient  to  the  public,  as  it  would  perchance  prevent 
the  carrying  on  of  the  very  *  undertaking '  by  means  of  which  the 


the  general  power  of  the  company  inci- 
dental to  its  existence  to  deal  with  its 
property  by  way  of  mortgage.  The  mort- 
gage, moreover,  was  within  the  scope  of 
the  powers  conferred  upon  the  company  to 
constract  and  work  a  railway.  The  iron 
rails,  for  the  price  of  which  the  mortgage 
was  given,  were  indispensable  to  enable 
the  company  to  carry  out  its  undertaking. 
The  company  might  have  purchased  them 
directly  from  the  vendors.  It  was  found 
more  convenient,  however,  to  make  a  con- 
tract for  the  construction  of  the  railway, 
)'y  which  the  contractor  undertook  to  fur- 
nish the  iron.  Having  the  power  to  give 
*  a  mortgage  to  secure  the  price  of  rails. 
It  can  make  no  difference  that  they  have 
given  the  mortgage  as  sureties  for  the 
contractor,  and  not  as  direct  purchasers. 
Indirectly,  it  is  given  to  secure  the  price 
of  rails.  **  Had  the  mortgage  been  given 
for  any  object  foreign  to,  or  inconsistent 
with,  the  purposes  of  the  incorporation, 
then,  no  doubt,  it  would  have  been  ultra 
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vires  of  the  company.  A  familiar  instance 
of  a  railway  company  exceeding  the  limits 
of  its  undertaking  is  afforded  by  a  well 
known  case,  in  which  such  a  corporation 
added  to  its  legitimate  business  that  of  a 
line  of  steamships.  Had  this  mortgage 
been  given  in  aid  or  furtherance  of  any 
similarly  unauthorized  enterprise,  it  would, 
of  course,  have  been  ultra  vires ;  but  it  is 
manifest  that  such  was  not  the  case  here, 
and  that  the  sole  object  of  the  corporation 
was  to  attain  the  end  for  which  it  had  been 
created."  Of  this  judgment  of  the  Su- 
preme Court  of  Canada  it  may  be  re- 
marked that,  conceding  its  correctness  as 
applied  to  the  case  in  hand,  it  contains 
some  general  propositions  and  reasoning 
not  in  accordance  with  the  best  English 
and  American  authorities. 

^  Grand  Junction  Ry.  Co.  v.  Bickford, 
23  Grant's  Ch.  (Ont.)  302. 

<  Myatt  r.  St.  Helen's  &  R.  G.  Ry.  Co. 
2  Q.  B.  364. 


LEGISLATIVE  AUTHOBITY  TO  MOBTGAGE  ESSENTIAL.        [§  12. 

defendants  were  to  be  enabled  to  satisfy  the  demands  of  their 
creditors  and  to  promote  the  convenience  of  the  public."  ^ 

12.  But  land  of  a  railway  company  not  acquired  under  the 
delegated  rig^ht  of  eminent  domain,  or  so  connected  with  the 
franchise  to  operate  and  manage  a  railroad  that  the  alienation 
would  tend  to  disable  the  corporation  from  performing  the  public 
duties  imposed  upon  it,  and  in  consideration  of  which  its  char- 
tered privileges  bad  been  conferred,  may  be  conveyed  or  moi*t- 
gaged  by  the  company  without  special  authority,  under  the  gen- 
eral right  of  corporations  at  common  law  to  dispose  of  whatever 
property  they  have  power  to  acquire.^  If  the  company  should  in- 
clude in  one  deed  or  mortgage  both  real  estate  not  connected  with 
its  franchises  and  real  estate  essential  to  the  exercise  and  enjoy- 
ment of  its  franchises,  as  for  instance  a  portion  of  its  roadway, 
the  conveyance  might  be  upheld  as  to  the  former,  and  treated  as 
inoperative  and  void  as  to  the  latter.  The  ordinary  rule  is  ap- 
plied that,  if  the  part  of  the  subject  of  the  conveyance  which  is 
valid  can  be  separated  from  that  which  is  void,  the  conveyance 
will  be  carried  into  effect  so  far  as  it  can  be.  As  to  property  not 
acquired  for  the  purposes  of  the  road,  the  corporation  stands  in 
the  relation  of  an  ordinary  trading  corporation  which  has  no  pub- 
lic obligations. 

The  power  of  mortgaging  land  grants  or  surplus  lands  not 
needed  for  the  permanent  way,  station-houses,  or  grounds  required 
for  the  uses  or  purposes  of  the  railroad,  is  one  of  the  ordinary 
powers  of  a  railroad  company.  This  right  of  alienation  extends 
to  lands  acquired  in  the  exercise  of  compulsory  powers  as  well  as 
those  obtained  by  purchase  and  government  grant.  It  is  a  mat- 
ter of  common  experience  that  upon  the  completion  of  a  railroad 
the  company  finds  itself  in  possession  of  land  not  required  for  the 
purpose  of  its  working,  which  it  may  bave  been  compelled  to  pur- 
chase as  part  of  other  property,  or  which,  purchased  or  taken  as 
necessary  for  the  use  of  the  railroad,  has  in  the  event  been  found 
to  be  superfluous*    There  is  no  ground  for  contending  that  such 

1  See,  however,  to  the  contrary,  §  18 ;  '  Hendce  r.Pinkertoo,  14  Allen  (Man.), 

White  Water  Valley  Canal  Co.  v.  Val-  381 ;  Farnsworth  p.  Minn.  &  P.  R.  U.  Co. 

lette,  21  How.  414,  per  Campbell,  J.;  92  U. S. 49 ;  Tocker  v.  Ferguson, 22  WalL 

and  see  Sbeplej  v.  Atlantic  &  St.  L.  li.  R.  527,  572. 
Co.  55  Me.  395 ;  Kennebec  &  P.  R.  R.  Co. 

V.  Portland  &  K.  R.  R.  Co.  59  Me.  9,  23.  18 
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land  is  impressed  with  a  public  trust,  so  that  the  company  cannot 
freely  alienate  it.^  The  retention  of  such  lands  can  serve  no  pos- 
sible purpose  of  public  utility  or  public  policy. 

A  power  to  mortgage  conferred  by  statute  upon  a  railroad  com- 
pany has  reference  only  to  such  lands  and  property  as  the  com- 
pany could  lawfully  acquire,  and  cannot  therefore  include  such  as 
is  not  necessary  to  the  purposes  of  the  road.  But  a  railroad  cor- 
poration having  authority  to  receive  land  in  payment  of  subscrip- 
tions for  stock,  provided  that  so  much  of  the  land  as  may  not  be 
necessary  for  the  use  of  the  road  shall  be  sold  within  a  reasonable 
time,  may  mortgage  such  land,  if  the  property  be  not  thereby 
placed  in  such  condition  as  to  put  it  out  of  the  power  of  the  com- 
pany to  comply  with  the  terms  of  the  statute.' 

13.  Authority  to  a  railway  company  to  mortfiragre  its  road 
is  authority  for  its  making  a  mortgagre  of  a  part  of  it.^  But  if 
the  authority  to  execute  a  mortgage  of  a  railroad  indicates  that 
the  mortgage  is  to  embrace  the  road  as  a  whole,  then  it  cannot  be 
mortgaged  in  parts.  Thus,  a  statute  of  the  Province  of  Ontario, 
authorizing  railway  companies  to  hypothecate,  mortgage,  or  pledge 
the  lands,  tolls,  revenues,  and  other  property,  for  the  purpose  of 
completing,  maintaining,  and  working  their  roads,  was  thought  to 
prohibit  by  implication  the  creation  of  a  mortgage  upon  a  part 
of  the  line  only.*  A  mortgage  of  an  undertaking,  or  of  the  prop- 
erty  of  a  railway  company  as  a  going  concern,  is  a  very  different 
thing  from  a  mortgage  of  a  part  of  the  specific  property  of  a  com- 
pany, and  confers  very  different  rights.  Notwithstanding  the 
giving  of  such  a  mortgage,  the  interest  of  the  public  in  the  work- 
ing and  maintenance  of  the  road  is  provided  for,  because  the  prop- 
erty cannot  be  sold  under  foreclosure,  and  it  is  only  by  keeping 
the  road  in  a  condition  to  earn  surplus  revenue  that  the  mort- 
gagee can  obtain  any  benefit  from  the  security.* 

14.  A  mortgage  of  its  property  and  franchiee,  executed  by 
a  railroad  corporation  without  previous  legislative  author- 

1  Bickford  v.  Grand  Junction  Ry.  Co.  >  Pnllan  v.  Cincinnati  &  C.  A.  L.  R.  R. 
1  Supreme  Ct.  of  Canada,  696.  735.  Co.  4  Biss.  33,  45. 

2  Taber  r.  Cincinnati,  L.  &  C.  Bj.  Co.  *  Grand  Junction  By.  Co.  v,  Bickford, 
15  Ind.  459.  S3  Grant's  Ch.  (Ont.)  302,  354. 

«  See  §§  66-a8. 
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• 

ity,  is  capable  of  bexncr  ratified  and  affirmed  by  the  legislature, 
and  rendered  as  valid  and  effectual  as  it  would  have  been  if  exe- 
cuted under  such  previous  authority.^  Such  a  mortgage  is  not 
absolutely  void,  but  voidable  only.  An  act  authorizing  the  trus- 
tees under  such  a  iportgage  to  sell  the  road  is  such  a  ratification.^ 
The  legislature  in  ratifying  a  transfer  waives  the  rigiits  of  the 
public,  but  does  not  impair  or  affect  the  rights  of  the  stock- 
holders.' 

Prior  to  the  enactment  of  general  laws  authorizing  mortgages 
by  railroad  companies,  they  were  frequently  made  without  legis- 
lative sanction,  in  reliance  that  the  legislature  would  afterwards 
confirm  them  ;  and  there  seems  to  have  been  no  difficulty  in  ob- 
taining such  confirmation. 

15.  The  firanchise  which  a  railroad  oompany  transfers  by 
its  mortfi^age  is  not  its  franchise  to  exist  as  a  corporation,  but 
only  such  of  its  franchises  or  privileges  as  will  enable  the  grantee 
to  have  the  same  use  and  beneficial  enjoyment  of  the  property 
which  the  company  itself  had;  and  especially  is  this  the  case 
when  the  charter  merely  authorizes  the  company  to  mortgage 
'^its  means,  property,  and  effects,"  without  express  mention  of 
franchises.^ 


>  Shaw  r.  Norfolk  Conntj  R.  R.  Co.  5 
Giay  ( Ma«.)»  1<>2 ;  Richards  v.  Merrimack 
ft  C.  Riv.  R.  R.  Co.  44  N.  H.  127  ;  Shep- 
le/  r.  Atlantic  &  St.  L.  R.  R.  Co.  55  Me. 
S95 ;  White  Water  Valley  Canal  Co.  v, 
Vallette,  21  How.  414. 

*  Richards  v.  Merriaiack  &  C.  Riv.  R. 
R.  tupra, 

<  Knoxrille  r.  Knoxville  &  O.  R.  R.  Co. 
S2  Fed.  Rep.  758. 

*  Mr.  Justice  Manning,  in  a  recent  case 
before  the  Supreme  Conrt  of  Alabama, 
Mejer  r.  Johnston,  53  Ala.  237,  325,  upon 
this  point  said:  "  Strictlr,  'the  fran- 
ehise  to  exist  as  a  corporation'  is  not  a 
corporate  franchise,  or  'franchise  of  the 
eorporation,'  at  all.  It  is  a  franchise  of 
the  individual  corporatorf^,  of  the  natural 
persons  who  are  shareholders  of  the  cap- 
ita] stock,  and  pertains  to  them  as  such 
corporators ;  whereby  they  are  endowed 
with  the  pririlege  and  capacity  of  being 


constituted  into,  and  cooperatinp^  together 
as,  a  body  politic,  with  power  of  succes- 
sion, and  without  individual  liability.  And 
the  corporation  as  such,  in  its  collective 
capacity  or  by  its  board  of  directors,  has 
no  more  power  to  sell  this  franchise  thus 
pertaining  to  the  corporators  iudivi.iually 
than  it  has  to  sell  their  paid-up  shares  of 
the  capital  stock.  The  interest  of  each  of 
these  in  this  franchise  is  transferred  with 
his  shares  of  stock,  and  passes  with  them 
from  one  individual  to  another;  and  this 
is  the  proper  mode  of  parting  with  and 
acquiring  this  particular  privilep^e.  A  rail- 
road company  may  continue  to  exist  as  a 
corporation  after  its  railrond,  with  ail  its 
appurtenances,  has  been  sold  away  from 
it.  There  may  be  other  property  to  dis- 
pose of,  or  credits  to  get  io,  or  obli;;a- 
tions  to  be  discharged,  or  interests  to  be 
protected,  which  require  its  continued  ex- 
istence, and  which  may  not  belong  to,  or 
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§16.] 


POWER  OF  GORPOBATIONS. 


The  mortgage  of  a  railroad,  or  a  sale  under  the  mortgage,  does 
not  necessarily  work  the  dissolution  of  the  corpomtion.  It  may 
be  ground  of  forfeiture  if  insisted  upon  by  the  state,  but  this  is 
a  matter  between  the  state  and  the  corporation  with  which  third 
persons  have  nothing  to  do.^ 

A  corporation  having  authority  to  borrow  money,  and  secure 
the  payment  of  it  by  mortgage  of  <^  the  entire  road,  fixtures,  and 
equipments,  with  all  the  appurtenances,  income,  and  resources 
thereof,"  cannot  mortgage  the  franchise  to  be  a  corporation  apper- 
taining to  the  individual  members  of  the  corporation,  but  can 
mortgage  the  franchise  to  maintain  the  railroad  and  secure  com- 
pensation for  the  transportation  of  persons  and  property,  and  can 
mortgage  property  connected  with  the  railroad,  whether  real  or 
personal,  then  owned  by  it,  or  subsequently  to  be  acquired,  and 
the  use  of  its  franchise.^ 


16.  The  firanchise  to  be  a  corporation  is  not  necessarily  in- 
cluded, if  it  ever  be  included,  in  a  mortgage  by  a  railroad  com- 
pany of  its  road  and  franchises.  The  right  to  build,  own,  manage, 
and  run  a  i-ailroad,  or  take  the  tolls  thereon,  is  not  of  necessity 
of  a  corporate  character,  or  dependent  upon  corporate  rights.^     It 


be  chargeable  upon,  the  persons  who  were 
purchasers  of  its  railroad  and  the  fran- 
chises necessary  for  the  maintenance  and 
operation  of  it.  And  on  the  other  hand, 
those  purchasers  might  not  desire  to  be 
constituted  into  a  corporation  at  all.  Or, 
if  they  did,  it  might  be  very  inconvenient 
to  find  themselves  composing  the  same 
body  politic  whose  property  had  just  been 
sold  to  them  for  the  payment  of  some  of 
its  debts.  For  it  would  seem  that  if  with 
the  railroad  they  acquired  alio  the  com- 
pany's 'franchise  to  be  a  corporation/ 
with  the  snme  faculties  and  name,  by  vir- 
tue of  and  with  which  the  former  body 
existed,  they  acquired  it  to  be  assumed 
and  used,  and  so  must  themselves  become 
that  corporation,  and  be  bound  to  perform 
its  obligations."  See,  however,  Tierce  v, 
Emery,  32  N.  H.  484. 

1  Arthur  v.  Commercial  &  R.  Bank,  9 
S.  &  M.  (Miss.)  394. 

a  Coe  V,  Columbus,  P.  &  I.  R.  R.  Co. 
10  Ohio  St.  372. 
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>  Bank  of  Middlebury  v.  Edgerton,  30 
Vt.  182, 190 ;  Miller  v.  Rutland  &  W.  R. 
R.  Co.  36  Vt.  452,  498. 

*'  To  the  suggestion  that  the  assignees 
can  obtain  and  enjoy  the  fruits  of  this 
mortgage  only  in  virtue  of  the  continued 
existence  and  organization  of  the  corpora- 
tion, and  the  corporntion,  having  parted 
with  rights  that  are  indispensable  to  its 
fulfilling  the  ends  for  which  it  was  created, 
would  no  longer  be  entitled  to  continue, 
and  so  the  end  for  which  it  was  created 
would  be  defeated,  it  seems  sufficient  to 
say,  that  whether  its  potential  existence 
and  its  organization  would  continue  or  not 
would  depend  on  whether  it  should  have 
subjected  itself  to  a  forfeiture  of  existence 
by  the  failure  to  answer  the  purposes  for 
which  it  was  created,  in  the  matter  of  its 
duties  to  the  public.  So  long  as  these  du- 
ties should  be  performed,  would  not  the 
claim  of  the  public,  as  well  as  of  individ- 
uals, be  fully  answered  1  And  is  it  to  be 
presumed  in  anticipation,  that  the  assign- 


LEGISLATIVE  AUTHORITY  TO  MOBTOAOE  ESSENTIAL.        [§  16. 

may  belong  to,  and  be  enjoyed  by,  natural  persons,  and  there  is 
nothing  in  its  nature  inconsistent  with  its  being  assignable. 

The  Vermont  Central  Railroad  Company  conveyed  in  trust 
and  mortgage  to  trustees,  to  secure  the  payment  of  its  bonds,  its 
railroad  and  franchise,  **  with  all  the  lands  thereto  belonging  and 
intended  for  the  use  and  accommodation  of  said  road."  Subse- 
quently a  creditor  recovered  judgment  against  the  company,  and 
levied  his  execution  upon  certain  lands  which  were  not  then  used 
for  the  accommodation  of  the  road ;  but  the  trustees  claiming  the 
land  under  the  mortgage,  a  bill  in  equity  was  brought  to  remove 
such  claim,  and  relieve  the  title  from  this  cloud.  It  was  held,^ 
that  only  such  land  passed  by  this  conveyance  as  was  so  connected 
with  the  railroad,  and  used  for  it  by  the  company,  that  it  would 
have  been  authorized  to  take  the  land  compulsorily  under  its 
charter;  although,  if  so  connected  and  used,  it  was  immaterial 
whether  it  was  actually  so  taken  or  purchased  by  the  company. 

In  like  manner  a  foreclosure  sale  of  the  property  and  franchises 
of  a  railroad  company  does  not  pass  to  the  purchaser  debts  due 
the  company.     The  corporate  existence  of  the  company  is  con- 

ees  win  fail  to  perform  those  duties  as  fully  court  by  its  corporate  name,  eithrr  as 

as  the  corporation  would  have  done,  when  plaintiff  or  defendant    It  has  a  general 

the  same  motires  exist  and  would  be  oper-  power,  also,  of  acquiring,  holding,  and 

atiTe  upon  the  assignees  as  npon  the  cor-  conveying  property.    In  addition  to  these 

poration,  and  when  the  same  remedies  general  corporate  powers,  this  company 

may  be  made  ayailable,  both  in  favor  of  was  invested  by  the  legislature  with  a 

the  public  and  of  individnala,  for  a  failure  power  to  build  a  railroad  between  certain 

to  operate  the  road,  —  namely,  as  to  the  points,  and  to  operate  and  manage  the 

public,  a  forfeiture  of  the  rights  granted  same,  and  take  tolls  and  fares  on  the  same 

by  the  charter,  and  in  favor  of  individuals,  for  their  own  benefit  and  profit;  and,  to 

a  reverter  of   the  land  constituting  the  the  extent  of  the  proper  necessities  of  the 

roadway  ?  "    Per  Barrett,  J.  road,  was  authorized  to  exercise  the  sov- 

1  Eldridge  v.  Smith,  34  Vt.  484,  489.  ereign  power  of  the  state,  to  sequester 

To  the  argument  of  counsel,  that  the  private  property  without  the  consent  of 

mortgage  being  of  the  franchise  of  the  the    owners,    by    making   compensation 

corporation,  and  therefore  that  all  prop-  therefor.       When  a    railroad    company 

erty  owned  by  it,  whether  connected  with  mortgages  its  road  and  appurtenances  as 

the  road  or  not,  and  whether  covered  by  a  security  for  debt,  and  also  its  franchise, 

the  language  of  the  description  or  not,  it  is  not  to  be  understood  as  conveying  its 

p&^fed  by  the  deed,  Chief  Justice  Poland,  corporate  existence,  or  its  general  corpo- 

delivering  the  opinion  of  the  court,  re-  rate  powers,  but  only  the  franchise  neces- 

plied :  "  It  is  said  that  one  of  the  fran«  sary  to  make  the  conveyance  productive 

chises  of  all  corporations  is  the  power  of  and  beneficial  to  the  grantees,  to  maintain 

being  a  body  politic,  corporate  existence,  and  support,  manage   and  operate,  the 

with  rights  of   succession  of   members,  railroad,  and  receive  the  tolls  and  profits 

Another  is,  its  rights  of  representation  in  theteof  for  their  own  benefit." 
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tinued  for  the  purpose  of  collecting  such  debts,  as  well  as  for  other 
purposes.^ 

17.  A  less  strinarent  doctrine  as  to  the  power  of  a  corpora- 
tion without  legislative  authority  to  mortgage  its  frcuichise 
and  property  prevails  in  some  states.  Thus,  in  Kentucky  it  has 
been  held  that  a  railroad  company,  authorized  by  its  charter  to 
borrow  on  its  credit,  but  not  expressly  authorized  to  make  a  mort- 
gage of  its  property  or  franchises  to  secure  the  loan,  yet  had  an 
implied  power  to  do  so ;  and  that  although  it  could  not  in  such 
case  mortgage  its  corporate  existence,  or  any  prerogative  franchise 
conferred  upon  it,  it  might  mortgage  its  right  to  build  and  use  its 
road,  for  this  is  not  a  prerogative  franchise.^  Upon  the  foreclos- 
ure of  such  mortgage,  a  purchaser  would  take  the  road  subject  to 
the  terms  of  the  charter ;  but  he  would  have  power  to  hold  and 
manage  the  road  as  an  individual.  Whether  the  road  should  be 
operated  by  an  individual  or  a  corporation  was  not  regarded  as 
a  matter  of  any  interest  to  the  public ;  and  it  was  urged  that 
under  the  charter  of  a  corporation  a  single  person,  by  purchasing 
all  its  stock,  could  control  the  road  as  completely  as  if  he  owned 
it  individually. 

18.  There  are  some  cases,  however,  which  hold  that  a  cor- 
poration may  without  legislative  consent  mortga.ge  its  lands 
and  other  property  in  the  course  of  its  legitimate  business,  as 
it  may  deem  it  expedient;  and  that  a  railroad  corporation,  unless 
restrained  by  statute,  has  the  implied  power  to  borrow  money  to 
construct  its  road,  or  for  other  legitimate  uses,  and  to  mortgage 
its  property  to  secure  such  debts.^ 

It  is  argued  that  the  change  which  takes  place  in  a  corporation 
through  the  foreclosure  of  a  mortgage  is  no  greater  than  that 
which  may  take  place  within  the  original  corporation  by  a  trans- 
fer of  shares,  and  that  the  public  interests  are  as  safe  in  such  new 
hands  as  they  were  in  those  of  the  original  corporators.* 

Upon  the  foreclosure  of  a  mortgage  on  the  property  and  fran- 

1  Smith  V.  Gower,  S  Dav.  (Ky.)  17.  W.  R.  R.  Co.  36  Vt  452,  492 ;  Memphis 

s  Bardstown  &  L.  B.  B.  Co.  v.  Metcalfe,  &  L.  B.  B.  R.  Co.  v.  Dow,  22  Blatchf . 

4  Met.  (K7.)199.  48. 

*  Savannah  &  M.  B.  B.  Co.  v.  Lancas-  *  Shepley  v.  Atlantic  &  S.  L.  K.  B.  Co. 

ter,  62  Ala.  555 ;  Kelly  v.  Ala.  &  C.  R.  B.  65  Me.  395 ;  Memphis  &  L.  B.  B.  B.  Co. 

Co.   58  Ala.  489 ;    MiUer  v,  Batland  &  v.  I>ow,  ftipra, 

18 
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chises  of  a  railroad,  the  tmstees  under  the  mortgage  purchased 
the  property  for  the  benefit  of  the  bondholders.  A  new  corpora- 
tion was  oi^anized,  which^ade  a  new  mortgage  and  issued  bonds. 
It  was  held  that  the  mortgage,  thougji  made  without  legislative 
authority,  was  valid.^ 

The  argument  that  it  is  dangerous  to  the  public  interests  to 
have  the  privileges  conferred  by  a  railroad  franchise  transferred  to 
a  new  body  by  the  action  of  the  corporation  itself,  is  declared  to 
be  of  little  weight,  inasmuch  as  the  active  management  of  the 
corporation  is  liable  to  be  changed  at  any  time  by  the  action  of 
the  stockholders ;  and  that  in  all  cases  the  influence  of  the  original 
corporators  is  but  a  temporary  matter.*  The  privileges  conferred 
upon  them  soon  pass,  in  the  ordinary  course  of  things,  to  others. 
By  a  foreclosure  the  change  of  control  may  be  no  more  complete ; 
and  there  is  no  reason  to  suppose  that  the  purchasers  will  manage 
the  property  with  any  less  regard  to  public  interests. 

The  Supreme  Court  of  Vermont  regarded  the  idea  as  altogether 
fanciful  and  theoretical,  that,  because  the  franchise  is  conferred 
upon  a  particular  body  of  men  constituting  the  corporation,  a  spe> 
cial  confidence  in  them  to  answer  the  trusts  in  behalf  of  the  pub- 
lic is  implied ;  declaring  that,  from  the  nature  of  the  case,  there 
could  not  be  —  for  the  reason  that  it  lies  with  the  shareholders  of 
the  capital  stock  to  say  who  shall  compose  the  corporation  at  any 
given  time  —  one  set  of  men  to-day,  another  to-morrow,  some 
citizens  of  the  state,  some  foreigners  ;  that  the  true  idea  is,  that 
the  public  relies,  for  its  assurance  that  its  rights  will  be  duly  pro- 
tected, upon  the  fact  that  they  must  be,  in  order  that  the  conferred 
privileges  may  be  held  and  enjoyed  by  the  corporation,  of  whom- 
soever composed,  —  not  upon  any  personal  confidence  which  the 
l^islatnre  has  in  an  indiscriminate  body  of  persons  (men,  women, 
and  children,  citizens  and  foreigners),  daily  changing,  who  may 


^  Memphis  &  L.  B.  R.  R.  Co.  v,  "Dow,  dition  of  making  the  purchase ;  and  there 

22  Blatchf.  48 ;  19  Fed.  Bep.  388,  S92.  seems  to  he  no  reason,  in  a  case  like  the 

"Here  the  mortgage  was  executed  to  present,  for  denying  the  power,  when  the 

enable  the  corporation  to  resume  the  ex-  purchase  of  the  mortgagor  includes  the 

erctse  of  its  charter  powers,  and  fulfil  the  franchise  and  the  whole  property  of  the 

purposes  for  which  it  was  originally  ere-  corporation."    Per  Wallace,  J. 

ated.    No  precedent  has  been  found  de-  '  Shepley  «.  Atlantic  &  S.  L.  B.  B.  Co. 

nying  to  a  corporation  the  power  to  exe-  55  Me.  395,  407,  per  Walton,  J. ;  Eenne- 

cote  a  mortgage  of  ererything  it  acquires  bee  &  P.  B.  B.  Co  v.  Portland  &  K.  B. 

by  a  poichaae,  when  the  mortgage  is  aeon-  B.  Co.  59  Me.  9, 23. 
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POWEB  OF  CORPORATIONS. 


become  or  cease  to  be  stockholders  at  their  own  pleasure  and 
without  restraint.^ 

Mr.  Justice  Strong,  of  the  Supreme  Court  of  Canada,  consid- 
ered it  an  open  question  whether  all  the  rights  and  privileges  of  a 
railroad  corporation,  save  only  its  right  to  be  a  corporation,  are 
not  susceptible  of  alienation  by  mortgage  or  otherwise ;  whether  it 
may  not,  for  instance,  mortgage  or  otherwise  alienate  its  rights  of 
taking  lands,  operating  the  road,  taking  tolls,  and  exercising  the 
other  rights  and  powers  usually  conferred  on  railroad  companies, 
the  transferees  being  subject  to  all  the  trusts  and  burdens  in  favor 
of  the  public  which  the  original  company  was  liable  to.^ 

19.  Aside  from  mortgagingr  their  firanchises  or  property, 
corporations,  like  individuals,  unless  restrained  by  law,  have 
the  power  to  borrow  money  and  to  acknowledge  the  indebted- 
ness by  giving  therefor  ordinary  commercial  obligations.*  If  the 
manner  of  borrowing  be  prescribed  by  statute,  or  the  amount  of 
loans  be  limited,  or  the  obligations  to  be  given  for  the  money  be 
specified,  the  implied  power  is  to  this  extent  controlled. 

A  railroad  corporation  having  power  to  build  a  road,  and  issue 
bonds  and  negotiate  them  to  raise  money,  has  authority  to  issue 
to  contractors,  in  payment  for  work  done,  negotiable  certificates 
of  indebtedness  payable  in  money  or  bonds.  The  payment  of  the 
expense  of  construction  in  bonds  is  a  sale  of  them.  Having  con- 
tracted a  legitimate  liability,  the  corporation  has  undoubted  au- 
thority to  acknowledge  it,  and  to  promise  to  pay  it  by  a  written 
obligation. 

On  such  a  certificate,  promising  to  pay  a  specified  sum  with 
interest,  in  bonds  on  demand,  if  the  corporation  does  not  on  de- 
mand exercise  its  election  to  make  payment  in  bonds,  the  creditor 
may  recover  the  amount  in  money,  payment  in  bonds  being  a 
privilege  for  the  benefit  of  the  corporation ;  but  if  this  privilege 


1  Miller  v.  Rutland  &  W.  R.  R.  Co.  36 
Vt.  452,  492,  per  Barrett,  J. 

^  Bickford  v.  Grand  Junction  By.  Co. 
1  Supreme  Court  of  Canada,  696,  738; 
citing  Hall  v.  Sullivan  R.  R.  Co.  21  Law 
Rep.  138,  per  Curtis,  J.;  Wilmington  R. 
R.  V,  Reid,  13  Wall.  264,  268. 

*  See  Clmpter  izi. ;  West  Cornwall  Ry. 
Co.  V.  Mowatty  12  Jur.  407;  Australian 
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Auxiliary  Clipper  Co.  v.  Mounsey,  4  K.  & 
J.  733 ;  Bryon  v.  Metropolitan  S.  Omni- 
bus Co.  3  De  G.  &  J.  123 ;  In  re  Imperial 
Land  Co.  of  Marseilles,  L.  R.  11  £q.  478  ; 
Kelly  V.  .Ala.  &  Cin.  R.  R.  Co.  58  Ala. 
489  ;  Savannah  &  M.  R.  R.  Co.  v.  Lancas- 
ter, 62  Ala.  555  ;  Union  Mining  Co.  v. 
Bank,  2  Colo.  24S ;  Wood  v.  Whelen,  93 
m.  163. 
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be  not  taken  advantage  of  at  the  proper  time,  the  rule  of  damages 
is  the  principal  sum  and  interest.^  Unless  prohibited  by  statute, 
a  corporation  has  the  same  right  as  an  individual  to  execute  a 
mortgage  to  secure  the  payment  of  money  to  be  thereafter  ad- 
vanced.* 

20.  Where  corporations  constituted  for  specific  purposes 
are  by  statute  limited  in  the  8u:nount  of  money  they  are  per- 
mitted to  borrow,  or  conditions  are  imposed  upon  them  as  to  the 
manner  in  which  they  shall  exercise  their  borrowing  powers,  if 
they  borrow  in  amounts  or  in  a  manner  unauthorized  by  law, 
such  loans  have  no  legal  validity.  Thus  where  a  dock  company 
was  authorized  by  the  special  act  to  raise  money  on  the  security 
of  the  tolls  and  other  property,  and  the  mortgages  were  directed 
to  be  registered,  and  the  company  mortgaged  to  a  contractor  a 
quantity  of  tools,  machinery,  and  materials  used  on  the  works, 
but  the  securities  were  not  made  in  the  form  required  by  the  act, 
or  registered,  it  was  held  that  the  mortgage  was  void.^  A  re- 
striction as  to  the  amount  a  corporation  may  borrow,  when  it  has 
no  power  to  borrow  other  than  that  expressly  conferred,  as  is  the 
case  with  municipal  corporations,  would  seem  to  be  a  condition  a 
breach  of  which  would  render  the  securities  void ;  ^  but  if  the 
corporation  has  a  general  power  to  borrow,  even  if  there  is  no 
right  of  action  upon  securities  in  excess  of  the  limit,  the  money 
lent  may  be  recovered  in  assumpsit.^  It  may  happen  also  that, 
while  a  mortgage  given  by  a  corporation  may  be  outside  its  power, 
the  indebtedness  incurred  may  be  a  valid  obligation.®  On  the 
other  hand,  the  mortgage  may  be  valid,  being  expressly  author- 
ized, while  the  acknowledgments  of  indebtedness  secured,  as  for 
instance  bills  of  exchange,  may  be  prohibited,  in  which  case  the 
mortgage  would  be  regarded  as  securing  the  debt  for  which  the 
bills  of  exchange  were  given,  and  therefore  not  on  that  account 
invalid.^  When  corporations  are  restricted  in  their  borrowing  to 
certain  amounts,  there  is  no  doubt  that  when  this  is  the  case  the 

1  Pnsey  r.  N.  J.  West  Line  R.  R.  Co.  •  Brice  on  Ultra  Virea,  2d  ed.  267  ;  In 

14  Abb.  (N.  Y.)  Pr.  N.  S.  434.  re  Pooley  HaU  CoUiery  Co.  21 L.  T.  X.  S. 

^  Jones  V,  Guaranty  &  lodemnitj  Co.  690. 

101  U.  S.  622.  ^  Holdsworth  v.  Dartmouth,  11  A.  &  E. 

»  M'Cormick  v.  Parry,  7  Exch.  355  ;  21  490. 

L.  J.  (Ex.)  143.  "^  Scott  t^.  Colburn,  26  Bear.  276. 

*  Gordon  v.  Sea  Fire  &  Life  Ass.  Co. 

1  H.  &  N.  599.  21 


§  21.]  POWER  OF  G0BP0BATI0N8. 

power  may  be  exercised  again  and  again,  so  long  as  the  limifc  is 
not  exceeded  at  any  one  time.^ 

The  rights  of  bond  fide  holders  of  negotiable  secnrities  of  cor- 
porations will  be  considered  elsewhere,  as  also  the  circumstances 
under  which  corporations  may  be  estopped  from  taking  adTantage 
of  an  irregular  exercise  of  their  borrowing  powers ;  and  reference 
is  here  made  to  these  subjects  merely  to  say  that  the  rights  of 
holders  of  securities  issued  in  violation  of  restrictions  imposed  by 
statute  may  be  secure,  although  the  securities  themselves  were 
upon  their  first  issue  void. 

21.  What  are  known  in  England  aa  Lloyd's  bonds  are  obli- 
gations which  purport  to  be  issued  by  corporations  for  work  done, 
or  materials  supplied  for  the  purposes  of  the  undertaking.  They 
are  generally  issued  in  this  way  in  order  to  avoid  the  limitation 
imposed  by  parliament  as  to  the  amount  of  money  which  a  rail- 
way company  is  permitted  to  borrow.  As  such  bonds  are  noth- 
ing more  than  an  acknowledgment  under  seal  of  a  debt  due  for 
a  bond  fide  consideration,  there  is  no  reason  to  doubt  their  va- 
lidity when  given  bond  fide  to  contractors  or  others  for  work  act- 
ually done.^  The  power  to  issue  such  bonds  is  liable  to  gross 
abuse ;  ^  and  when  not  in  fact  issued  for  the  purposes  specified, 
they  are  void.^  But  the  substance  of  the  contract,  rather  than 
the  form  of  it,  is  regarded.  Thus,  where  a  railway  company, 
whose  borrowing  powers  were  not  to  arise  until  it  had  completed 
and  opened  a  certain  portion  of  its  line  for  traffic,  borrowed  from 
another  railway  company  money  sufficient  to  enable  it  to  com- 
plete the  requisite  portion  of  the  line,  under  an  agreement  that  the 
borrowing  company  would,  when  its  borrowing  powers  arose,  issue 
its  debentures  in  repayment,  it  was  held  that  there  was  nothing 
illegal  in  the  contract,  and  that  the  debentures  were  valid  to  the 
extent  of  the  sum  actually  advanced  in  payment  of  the  contrac- 
tor's accounts.^ 

In  one  respect  Lloyd's  bonds  have  an  advantage  over  ordinary 
mortgages  and  bonds,  for  they  are  not  hampered  by  the  provisions 

1  Brioe  on  Ultra  Vina,  2d  ed.  266.  Co.  5  B.  &  S.  988 ;  83  L.  J.  (Q.  B.)  268 ; 

^  White  V.  Carmarthen,  &c.  Ry.  Co.  1  Fountaine  v.  Carmarthen  By.  Co.  L.  R. 

H.  &  M.  786 ;  33  L.  J.  Ch.  93  ;  1  Cox'a  5  Eq.  316 ;  37  L.  J.  Ch.  439. 

Joint  Stock  Cas.  112.  *  See  Bagnalstown  «.  Wexford  Rj.  Co. 

•  Hodf^es'  Law  of  Railw.  6th  ed.  130.  L.  R.  4  Ir.  Eq.  505. 

*  Chambers  v.  Manchester  &  Mil.  Rjr. 
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of  law  applicable  to  eecnrities  regularly  issnecl,  which  place  all 
snch  obligations  upon  an  equality  whenever  issued.  The  holders 
of  these  irregular  bonds  can  sue  upon  them  and  recover  judg- 
ment, and  issue  execution  against  the  corporation,  in  the  same 
manner  as  creditors  may  do  upon  ordinary  debts.^ 

22.  A  corporation  may  borrow  from  a  director,  and  mort- 
gage its  property  to  him  to  secure  the  payment  of  the  loan,  and 
the  transaction,  when  open,  and  otherwise  free  from  blame,  can- 
not be  impeached.'  There  are  three  parties  whose  interests  are 
affected  by  the  transaction ;  namely,  the  lender,  the  corporation, 
and  its  stockholders.  The  directors  represent  the  interests  of 
the  corporation  and  of  the  stockholders.  Therefore,  when  a  di- 
rector deals  with  his  company,  his  obligation  to  candor  and  fair 
dealing  is  increased  in  the  precise  degree  that  his  representative 
character  has  given  him  power  and  control,  through  the  confi- 
dence reposed  in  him  by  the  stockholders  who  appointed  him 
their  agent.  This  obligation  would  be  still  stronger  with  a  sole 
director,  or  with  one  of  a  very  small  number  Tested  with  the 
management  of  the  company,  and  his  acts  would  be  subject  to 
more  severe  scrutiny,  and  their  validity  determined  by  more  rigid 
principles  of  morality,  and  by  their  freedom  from  ingredients  of 
selfishness.  But  at  the  same  time  a  director  is  more  than  any 
one  else  interested  in  aiding  the  corporation  judiciously,  and  is 
best  qualified  to  judge  of  the  necessity  of  that  aid,  and  of  the 
extent  to  which  it  may  be  safely  given.  A  loan,  therefore,  hon- 
estly made  by  a  director  for  the  benefit  of  the  corporation,  both 
in  the  rate  of  interest  and  in  the  security  taken,  is  valid  origi- 
nally, whether  liable  to  be  avoided  afterwards  or  not. 

The  directors,  having  authority  to,  borrow  money  for  the  use  of 
the  corporation,  will  not  be  permitted  to  fraudulently  mortgage 
the  property  to  secure  an  existing  indebtedness  to  themselves.^ 

23.  A  corporation   though   insolvent  may  make  a  valid 

^  Inre  Cork  AToughal  Rj.  Co.  L.  R.  4  570  ;  Duncomb  v,  N.  Y.,  H.  &  N.  R.  R. 

Ch.  App.  74S.  Co.  84  N.  Y.  190 ;  88  N.  Y.  1 ;   Traders' 

3  Twin-Lick  Oil  Co.  v.  MarbaiT»  91  U.  Nat.  Bank  v.  Manufacturing  Co.  100  N.  C. 

S.  587;  Hotel  Co.  v.  Wade,  97  U.  S.  13 ;  345;  Bradly  v.  Marine  &  R.  P.  M.  &  M. 

Bassett  v.  Monte  Cbristo  M.  Co.  15  Kcr.  Co.  3  Hughes,  26. 

293;  McMurtrj  v.  Montgomery  Masonic  *  Koehler  v.  Black  River  Iron  Co.  2 

Temple  Co.  86  Ey.  206 ;  5  S.  W.  Rep.  Black,  715. 
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mortgrage  for  the  purpose  of  raising  money  to  pay  its  debts  and 
meet  its  current  expenses.  Such  a  transaction  is  not  analogous 
to  an  assignment  for  the  benefit  of  creditors,  nor  does  it  create 
any  illegal  preference.^  It  has  the  same  right  aa  an  individual 
to  pledge  or  mortgage  its  property.^ 

But  if  an  insolvent  corporation  makes  a  mortgage  of  all  its 
property  to  secure  a  debt  to  another  corporation,  and  the  mort- 
gage is  authorized  at  a  meeting  of  the  directors  of  the  insolvent 
corporation,  some  of  whom  were  also  directors  of  the  corporation 
for  whose  benefit  the  mortgage  was  made,  the  mortgage  will  be 
regarded  as  primd  facie  fraudulent  and  void,  not  only  aa  to  the 
grantor,  but  as  to  its  stockholders  and  creditors.^ 

24.  A  corporation  may  be  estopped  from  setting  up  the  de- 
fence of  ultra  vires  to  its  obligation  in  the  hands  of  a  holder  in 
good  faith  for  value,  who  cannot  be  presumed  to  have  had  any 
knowledge  of  the  want  of  authority  to  make  the  contract.  Of 
course,  if  the  contract  be  absolutely  prohibited  by  the  charter  of 
incorporation,  or  by  a  general  statute,  or  if  the  law  implies  such  a 
prohibition  fr9m  the  purposes  for  which  the  corporation  was  cre- 
ated, all  persons  dealing  with  it  are  bound  to  take  notice  of  the 
extent  of  the  company's  powers.  But  when  there  is  no  apparent 
want  of  power  in  the  corporation  to  incur  the  obligation,  whether 
note,  bond,  or  mortgage,  and  there  is  nothing  on  the  face  of  the 
paper  by  which  the  debt  is  evidenced  showing  that  the  company 
has  overstepped  the  limits  of  its  power,  the  corporation  is  estopped 
from  denying  that  which,  by  assuming  to  make  the  contract,  it 
had  virtually  aflSrraed.* 

25.  When  the  authority  to  mortgrage  is  coupled  with  a 
condition  for  the  benefit  of  the  state,  the  state  alone  can  enforce 
it.     An  act  authorizing  a  company  to  borrow  money  and  mort- 

1  Bergen  v.  Forpoiae  Fishing  Co.  42  N.         *  Hays  ».  Gallon  Gas  Light  &  Coal  Co. 
J.  £q.  397.  29  Ohio  St  330;  Biasell  v.  Mich.  S.  &  N. 

2  Wilkinson  v.  Baoerle,  41  N.  J.  Eq.  Ind.  R.  R.  Co.'s,  22  N.  Y,  258,  289 ;  Mon- 
635.  ument  Nat.   Bank  v.  Globe  Works,  101 

■  Thomas  v.  Brownville,  F.  K.  &  P.  li.  Mass.  57 ;  Whitney  Arms  Co.  r.  Barlow, 

R.  Co.  109  U.  S.  522 ;  3  Sup.  Cc.  Rep.  63  N.  Y.  62 ;  Sinper  u.  S.  L.  K.  C.  &  N. 

315;  James  v.  Railroad  Co.  6  WalL  752;  Ry.  Co.  6  Mo.  App.  427.    See  Chapter 

Hope  V.  Salt  Co.  25  W.  Va,  789,  807;  vi. 
Sweeny  v.  Sugar  Co.  30  W.  Va.  443. 
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gage  its  property  to  secure  the  payment  of  it,  upon  condition  of 
paying  or  securing  certain  bonds  issued  to  the  company  by  the 
state,  when  accepted  by  the  company,  is  a  contract  between  the 
company  and  the  state,  but  is  not  a  contract  between  the  com- 
pany and  the  holders  of  the  state  bonds  referred  to,  and  they 
cannot  maintain  an  action  thereon  against  the  company.  There 
was  originally  no  relation  of  debtor  and  creditor  between  the  com- 
pany and  the  bondholder,  and  the  act  did  not  create  any  such  re- 
lation. Upon  the  failure  of  the  company  to  fulfil  the  condition 
on  which  the  privilege  accorded  by  the  act  was  granted,  it  be- 
came amenable  to  the  state  and  not  to  strangers  to  the  contract.^ 

26.  Forfeiture  of  the  charter  of  a  corporation.  —  When  the 
charter  of  a  railroad  company  provides  that  unless  the  road  be 
completed  by  a  certain  day  the  company  shall  forfeit  to  the  state 
its  corporate  franchises  and  rights,  together  with  its  road  and  all 
its  property,  and  the  company  having  authority  by  its  charter  to 
issue  bonds  secured  by  mortgage  exercises  this  power,  but  failing 
to  complete  the  road,  the  state  proceeds  to  declare  the  charter  for- 
feited, and  to  take  possession  of  the  road  and  turn  it  over  to  per- 
sons who  originally  subscribed  money  for  it,  the  state  takes  the 
property  and  franchises  free  from  the  incumbrance  of  the  mort- 
gage. The  authority  to  make  the  mortgage  and  the  condition  of 
forfeiture,  being  parts  of  the  same  statute,  must  be  construed  to- 
gether. If  the  act  should  be  construed  as  investing  the  company 
with  the  right  to  aliene  or  mortgage  all  its  franchises,  rights,  and 
property,  free  from  the  right  of  the  state  to  declare  a  forfeiture  of 
the  same,  the  act  would  be  in  part  nullified ;  for  in  that  case  the 
very  property  which  is  to  be  forfeited  to  the  state  becomes  vested 
in  others  by  the  mortgage,  and  nothing  is  left  upon  which  the 
forfeiture  could  operate.  The  idea  that  only  the  equity  of  re- 
demption is  subject  to  forfeiture  is  also  repugnant  to  the  provision 
that  the  road  and  all  its  property  shall  be  forfeited.^ 

Of  course  such  a  provision  for  the  forfeiture  of  the  charter  of  a 
company  would,  if  known,  prevent  the  sale  of  the  company's  funds 
in  the  market.  The  loan  could  be  disposed  of  only  to  persons 
having  a  personal  interest  in  the  company,  or  personal  confidence 
in  its  officers.     Whether  purchasers  of  such  bonds  had  actual  no- 

1  Staart  V,  James  BiTer  ft  K.  Ca  S4        >  SHHrnan  r.  Fredericksburg,  0.  &  C. 
Gmt.  (Ya.)  294.  R.  R.  Co.  27  Gratt.  (Va.)  119. 

25 


§  27.]  POWEB  OF  COBPOBATIOKS. 

tice  of  the  restriction  of  the  company's  power  of  executing  a  mort- 
gage or  not,  they  would  in  law  be  chargeable  with  such  notice. 
They  must  be  presumed  to  know  the  conditions  annexed  to  the 
grant  of  power  made  by  the  charter  or  statute  under  which  the 
corporation  was  organized.  The  purchasers  of  such  bonds  cannot 
claim  the  position  of  hand  fide  holders  without  notice  of  the  rights 
and  equities  of  the  state. 

II.    Statvie9  authorizing  Railroad  Companies  to  mortgage  their 

Property  and  Franchises. 

27.  Gteneral  statement.  —  In  recognition  of  the  doctrine  that 
legislative  authority  is  essential  to  the  making  of  a  valid  mort- 
gage by  a  corporation  chartered  for  public  pui'poses,  and  to  this 
end  having  important  privileges  granted  them,  general  laws  have 
been  enacted  in  almost  all  the  American  States  conferring  upon 
railroad  corporations  the  power  to  mortgage  their  property  and 
franchises.^     These  corporations  are  so  numerous  and  their  func- 

^  Alabama:  Code  1876,  $!  ^048,  2052,  Indiana:  1  B.  S.  1876,  p.  706,  Act  of 

and  Code  1886,  $  1664.  May  11, 1852 ;  2  R.  S.  1888,  §  3911. 

Arkaafaf :  Dig.  of  Stats.  1874,  $  4970;  Iowa:  Code  1873,  §§  1283-1287, 1301  ; 

Dig.  of  Stats.  1884,  §  5488.  B.  Code  1880,  §§  1283-1287. 

California :  Civ.  Code,  §§  456, 457,  with  Kansai :  Dassler's  Stat.  1876,  yoI.  1,  p. 

amendments  of  1880.    Under  this  statate  167  ;  Coinp.  Laws  1885,  §  1176. 

a  railroad  company  may  issue  its  bonds  Lonisiana:  R*  S.  1S70,  and  R.  S.  1884, 

for  the  purposes  named  upon  a  majority  §§  692,  693,  726,  727,  2396,  2397,  2427, 

TOte  of  the  board  of  directors.    McLune  r.  2428. 

Placerville  &  S.  V.  B.  B.  Co.  66  Cal.  606.  Maine :  R.  S.  1871,  p.  454 ;  B.  S.  1883, 

Colorado:  6.  Laws  1877,  §§  301,  306;  ch.  51,  §  56. 

G.  S.  1883,  §  336.  Haryland  :  Laws  1870,  p.  903 ;  1  Pub. 

Connectieat:  G.  S.  1875,  pp.  332,  333;  Gen.  Laws  1888,  art.  23,  §  171. 

G.  S.  1888,  §§  3570-3572.  HassachusetU :  Acts  1874,  ch.  372,  §§ 

Dalcota:  B.  Codes  1877,  pp.303,  304;  49,  50,  51,  52;  Acts  1875,  ch.  58-  Acts 

B.  Codes  1883,  Cir.  Code,  §§  464,  465,  1876,  ch.  170;  Pub.  Stat.  1882,  ch.  112, 

473.  §§  62,  80.    For  previous  statutes  see  Acts 

Diltriet  of  Oolmnhia :  B.  S.  1874,  §  643.  1854,  ch.  286  ;  G.  S.  1860.  ch.  63,  §§  120- 

Florida:  Bush'sDig.  1872,p.  166;  Dig.  123.    Bonds  issued  in  violation  of  these 

of  Laws  1881,  p.  279.  statutes  are  void.    East  Boston  Freight 

GMrgia:  Code  1882,  §  1689.  R.  R.  Co.  v.  Hubbard,  10  Allen,  459; 

Idaho  Territory:  B.  S.  1887,  §§  2664,  Commonwealth  r.  Smith,  Ibid.  448. 

2665.  Michigan:  Laws  1873,  p.  527;  Annot. 

Illinois:  B.  8.  1877,  ch.  114,  §  20;  Stat.  1882,  §  3352. 

Annot.  Stat.  1885,  p.  1914.    As  to  the  Minnesota:  1  Stat  at  Large  1873,  p.  430. 

provision  requiring  the  concurrence  of  the  Missouri :  Wagner's  Stat  1872.  p.  298 ; 

holders  of  two  thirds  in  amoant  of  the  R.  S.  1879,  §  765;  Laws  Ex.  Sees.  1887. 

stock,  see  Hervey  v*  lU.  Midland  Ry.  Co.  p.  8. 

28  Fed.  Rep.  169.  Montana:    Laws  1873,  {  14;    Comp. 

26  Stat.  1887,  p.  816,  $691. 
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tions  so  important,  not  only  has  the  public  convenience  demanded 
that  there  should  be  general  laws  upon  the  subject  doing  away 
with  the  necessity  of  special  legislation,  so  often  as  such  corpora- 
tions may  have  occasion  to  exercise  this  power,  but  also  has  the 
public  welfare  demanded  that  the  authority  conferred  should  be 
uniform,  and  that  it  should  be  regulated  and  restricted  in  a  uni- 
form manner. 

The  statutes  upon  this  subject  in  the  several  states  are  referred 
to  because  they  are  the  foundation  of  most  of  the  railroad  mort- 
gages now  existing  in  this  country,  and  will  be  the  foundation  of 
many  others  yet  to  be  made.  That  similar  statutes  do  not  exist 
in  relation  to  mortgages  by  other  corporations  arises  from  the  fact 
that  there  are  very  few  other  corporations  that  stand  in  the  same 
relation  to  the  public  that  railroad  companies  do,  having  corporate 
privileges  which  they  cannot  transfer.  In  the  few  instances  of 
corporations  having  similar  public  duties  and  privil^es,  such  for 
instance  as  canal  companies,  special  legislation  is  adequate.  In  a 
few  states,  authority  to  mortgage  is  still  given  to  railroad  compa- 
nies only  by  charter  or  by  special  act. 

VehnskB:  O.  8.  1873,  ch.  11,  §§  84,  Pcnniylvaiiia :  Brighdy's  Purdon's  Di- 
ll 7-1  19 ;  Comp.  Stats.  1885,  ch.  16,  §§  1 17-  g«st  1883,  p.  1422,  §  41 ;  Laws  1873,  p.  45, 
119.  i   ^l;  constrned  in   New  Castle  N.  Ry. 

Keyada:   Comp.  Laws  1873,  p.  292,  §  Co.  v.  Simpson,  21  Fed.  Rep.  533. 

3440 ;  G.  8. 1885,  §  849.  Tennessee:  Code  1858,  p.  315,  §  1443  ; 

Kew  Hampebiie:  G.  L.  1867,  ch.  133,  Comp.  Stat.  1871,  §  1443;  Code  1884,  § 

§  6 ;  ch.  144,  §§  3,  4 ;  ch.  145,  §  2 ;  G-  L.  1277. 

1878,  ch.  159,  §  S.  Tezai:  Laws  1876,  ch.  97,  §  23 ;  R.  S. 

Kew  Jene7 :  Laws  1873,  ch.  413,  $  20 ;  1879,  arts.  4219, 422a     As  to  ratification 

2  R.  S.  1877,  p.  931,  §  108;  I^ws  1877,  of  mortgage  not  so  authorised,  see  Texas 

ch.  85,  §  14;  2  R.  8. 1877,  p.  940,  §  142.  W.  Rj,  Co.  r.  Gentry  (Tex.),  8  S.  W. 

New  Xezioo  Tteiitory :  Acts  1878,  p.  35,  Rep.  98. 

§  14 ;  Comp.  Laws  1884,  §  2700.  Utah  Territory:  2  Comp.  Laws    1688, 

Kew  Tork :  Rcy.  Stat.  1 875,  p.  533,  $  89,  §§  2368-237 1 . 

pi.  10;  Ibid.  p.  550,  §  90 ;  R.  S.  1889,  p.  Vermont :  G.  S.  1870,  ch.  26,  §§  97-99 ; 

1752.    Same  in  General  R.  R.  Act  1850;  R.  L.  1880,  §  3350. 

Laws  1850,  ch.  140,  $  28,  pi.  10;  Laws  Virginia:    Code  1873,  ch.   61»  §  43; 

1878,  ch.  163.  Acts   1836,  p.  HI,  §   29;  Code   1887,  § 

Korih  Carolina:  Rensal  1873,  p.  740,  1232. 

ch.  99,  S  29;  Code  1883,  ch.  49,  §  1957,  West  Virginia :  Acts  1872,ch.88,§§  20, 

pL  10.  22 ;  Acts  1877,  ch.  3  ;  Code  1887,  ch.  54, 

Ohio:  1  R.  8. 1860, ch.  29,  §  81 ;  1  R.  S.  §  50,  pi.  12. 

1680,  §§  3286-3290.    As  to  bonds  and  Wisoonsin:  Laws  1877,  ch.  144,  §  1 ; 

mortgagee  of  nanow^uage  railroad  com-  R.  8.  1878,  §  1828f  pi.  10. 

panies,  see  Laws  1877,  p.  146 ;  Snpp.  R.  Wyoming  Territory:  R.  8. 1887,  §  549. 
S.  1884.  {3309  a. 
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The  constitutions  of  the  States  of  Alab!ama,^  Arkansas,^  Colo- 
rado,8  Illinois,*  Nebraska,^  Pennsylvania,^  Texas,^  provide  that 
no  corporation  shall  issue  stock  or  bonds  except  for  labor  done, 
services  performed,  or  money  or  property  actually  received,  and 
that  all  fictitious  increase  of  stock  or  indebtedness  shall  be  void. 
In  West  Virginia  ^  a  similar  provision  is  made  by  statute ;  and 
the  constitutions  of  the  states  of  Alabama,  Arkansas,  and  Penn- 
sylvania also  provide  that  the  stock  and  indebtedness  of  corpora- 
tions shall  not  be  increased  except  in  pursuance  of  general  law, 
nor  without  the  consent  of  the  persons  holding  the  larger  amount 
in  value  of  the  stock  be  first  obtained,  at  a  meeting  to  be  held 
after  sixty  days'  notice  given  in  pursuance  of  law. 

Not  less  important  than  legislative  authority  to  railroad  com- 
panies to  mortgage  their  property  and  privileges  is  legislative 
authority  to  those  who  may  become  purchasers  under  such  mort- 
gages to  organize  themselves  as  corporations,  so  that  they  can  ad- 
equately use  and  enjoy  what  they  have  purchased ;  and,  accord- 
ingly, statutes  for  this  purpose  have  been  enacted  in  nearly  all 
the  states.     These  will  be  given  in  a  subsequent  chapter.^ 


1  Const,  of  1875,  art  xiii.  §  6;  Code 
1876,  p.  148.  For  manner  of  giving  no- 
tice, etc.,  see  §§  2031-2035  of  Code  1876. 
In  this  state  thirty  days' notice  is  provided 
for  inistead  of  sixty. 

*  Const,  of  1874,  art.  xii.  §  8 ;  constrned 
in  Memphis  &  L.  B.  R.  B.  Co.  v.  Dow,  120 
111.  187. 

«  Const,  of  1876.  art.  xv.  §  9. 

*  Const,  of  1870,  art.  xi.  §  14  ;  Annot. 
Stat  1885,  p.  1915.    This  dues  not  pro- 
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hi  bit  the  raising  of  funds  for  legitimate 
corporate  purposes  by  the  sale  of  stocks  or 
bonds.  Peoria  &  S.  R.  R.  Co.  v.  Thomp- 
son,  103  111.  187. 

*  Const,  of  1875,  art.  xi.  §  5;  art  12, 

§§  2,  3. 
«  Const,  of  1873,  art.  xri.  §  7. 
f  Const,  of  1876,  art.  xii.  §  6. 
»  Acts  1877,  ch.  3. 

*  Chapter  xxi. 


CHAPTER  11. 


FORM  AND   CONSTRUCTION  OF  CORPORATK  MORTGAGES. 


L  Common  kinds  of  corpoTate  mort- 
gaj;cs,  28-32. 
n.  Equitable  mortgages,  33-38. 
III.  Statutory  liens  and  mortgagefl,  39- 
44. 


IV.  Who  maj  execute  a  corporate  mort- 
gage, 45-49. 
V.  Construction   of  yarious  provisions 
of  corporate  mortgages,  50-64. 


I.   Common  Kinds  of  Corporate  Mortgages. 

28.  Mortgages  of  rcdlroad  companies  and  other  corpora- 
tions are  almost  invariably  in  the  form  of  trust  deeds,  with  a 
power  of  sale.  The  intervention  of  trustees  to  take  and  hold  the 
mortgage  title  for  the  benefit  of  the  creditors  secured,  and  to  rep- 
resent them  in  all  important  matters  connected  with  the  security, 
and  especially  in  the  enforcement  of  it,  is  almost,  if  not  altogether, 
a  necessity  of  corporate  mortgages  of  the  magnitude  common  with 
these  securities.  The  holders  of  the  bonds  secured  by  such  mort- 
gages  are  often  very  numerous,  and  scattered  all  over  the  world. 
The  bonds  are  made  negotiable,  so  that  they  may  be  conveniently 
disposed  of  in  the  market,  and  the  bondholders  do  not  remain  the 
same  from  year  to  year,  but  are  constantly  shifting.^  Tiirough 
the  intervention  of  trustees  the  mortgage  is  in  effect  a  contract 
between  the  corporation  making  it  and  all  persons  who  may  be- 
come holders  of  the  bonds  secured  by  it,  and  they  are  entitled  to 
the  same  benefit  they  would  have  if  made  parties  to  the  deed.^ 

It  is  usual  in  corporate  mortgages  to  convey  the  property  in 
trust  to  two  or  more  trustees  jointly ,  so  that  upon  the  death  of  a 
trustee  his  interest  does  not  descend  to  his  heirs,  but  vests  in  the 
survivor.  This  right  of  survivorship  is  not  afiEected  by  statutes 
abolishing  joint-tenancies  and  converting  them  into  tenancies  in 
common,  unless  the  language  of  the  statutes  expressly  embraces 

1  See  S  Jones  on  Mortgages,  §§  1764-     v.  Placervillc  &  S.  V.  R.  R.  Co.  66  Cal. 
I77I.  606;  ChambcrLiin  v.  Coun.  Cent.  R.  B. 

>  Butler  V.  Rahm,  46  Md.  541 ;  McLane    Co.  54  Conn.  472,  485. 
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trust  estates ;  for  the  eyil  to  be  remedied  by  such  statutes  is  the 
improper  accretion  to  the  survivor  of  that  which  belonged  in  part 
to  the  deceased ;  and  inasmuch  as  trust  property,  whether  held  by 
one  or  more  persons,  would  only  be  held  for  the  benefit  of  the 
cestuis  que  trusty  whose  estate  would  be  in  no  manner  affected  by 
the  death  of  one  of  the  trustees,  the  reason  of  the  law  ceases,  and 
the  law  itself  does  not  apply.^ 

A  trust  deed  is  regarded  as  in  effect  a  mortgage,^  and  whether 
the  legal  title  passes  by  such  a  deed  or  not  is  usually  determined 
according  to  the  rule  adopted  as  to  the  effect  of  a  mortgage  deed 
upon  the  legal  title.^ 

The  right  of  possession  under  a  trust  deed  as  well  as  under  a 
mortgage,  until  default  and  a  demand  of  possession,  remains  in  the 
grantor  or  mortgagor.^ 

29.  Although  railroad  mortgages  generally  oontain  a  power 
of  sale  whioh  the  trustees  may  exercise  upon  default,  it  is  not 
often  that  this  power  is  resorted  to  for  the  enforcement  of  these 
securities.  The  property  of  such  corporations  is  generally  widely 
scattered,  and  in  the  hands  of  a  great  number  of  persons ;  and 
generally,  too,  there  are  conflicting  interests  arising  from  mort- 
gages and  other  liens  in  favor  of  other  persons.  These  considera- 
tions are  generally  sufficient  to  render  it  desirable  and  proper  for 
mortgagees  to  resort  to  proceedings  in  equity  to  foreclose  such 
mortgages  rather  than  to  exercise  the  summary  rights  conferred 
by  powers  of  sale. 

30.  Indeflniteness  in  a  power  of  sale  will  render  it  void. 
Thus  the  York  and  Cumberland  Railroad  Company  ^  executed  a 
mortgage,  in  the  condition  of  which  it  was  provided  that  upon 
failure  of  payment  for  the  term  of  sixty  days  the  holder  of  the 
bonds  secured,  or  of  any  one  or  more  thereof,  was  authorized  to 
take  possession  for  the  common  benefit  and  use  of  the  holders  of 
all  the  bonds,  **  and  such  holders  shall  share  and  share  alike  in 
the  disposition  and  sale  of  the  same  for  that  purpose  by  public 
vendue,  on  reasonable  notice  given  thereof  to  the  grantors  afore- 

1  McAllister  v.  Plant,  54  Miss.  106.  Sonthem  Pacific  R.  R.  Co.  v.  Boyle,  8 

«  Wisconsin  Cent  R.  R.  Co.  v.  Wis.     Sawyer,  60. 
Riv.  L.  Co.  71  Wis.  94.  *  Southern  Pacific  R.  R.  Co.  v.  Doyle, 

*  Jonet  on  Mortgages,  §§  62,  1769  ;     wpra, ' 

*  Mason  v.  York  &  C.  R.  R.  Co.  52  Me. 
80  82. 
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said,  first  dedacting  from  sach  proceeds  all  costs  and  expenses  in- 
cident to  such  possession  and  sale."  A  power  of  sale  is  not  given  in 
terms  by  the  mortgage,  nor  is  it  necessarily  implied  from  it  More- 
over, if  a  power  were  assumed  to  exist,  it  would  be  void  from  the 
indefiniteness  of  the  persons  upon  whom  it  is  conferred,  and  from 
the  impossibility  of  its  execution.  It  is  given  to  no  one  specific- 
ally. If  one  may  sell,  so  may  another.  If  one  wished  to  sell,  and 
the  others  objected  to  a  sale,  the  exercise  of  the  power  could  not 
be  prevented.  The  bondholders,  moreover,  might  severally  pro* 
ceed  to  sell ;  but  if  the  sales  should  be  made  at  the  same  time,  at 
different  places,  and  upon  different  terms  and  conditions,  who,  of 
the  bondholders  thus  selling,  will  confer  a  valid  title  upon  the 
purchaser  ?  No  estate  is  conferred  upon  the  bondholders  as  such. 
This  is  conferred  upon  the  mortgagee ;  but  the  power  of  sale,  if 
conferred  upon  any  one,  is  not  conferred  upon  him.  The  mort- 
gagee  haying  attempted  to  exercise  the  power  of  sale,  and  having 
transferred  to  the  purchaser  all  his  right,  title,  and  interest  in  the 
mortgage,  it  was  held  that  the  purchaser  took  an  assignment  of 
the  mortgage  and  held  the  mortgage  title  in  the  same  manner  that 
the  mortgagee  had  held  it. 

31.  When  bonds  are  secured  by  a  conveyance  strictly  in 
the  form  of  a  mortgagre  rather  than  a  trust  deed,  the  mortgagee, 
after  a  transfer  of  any  of  the  bonds,  holds  the  legal  title  as  mort- 
gagee for  his  remaining  interest  and  in  trust  for  the  holders  of  the 
bonds  transferred.^ 

32.  Debentures,  which  are  the  commonest  form  of  security 
issued  by  English  corporations,  are  defined  to  be  instruments 
under  seal,  creating  a  charge,  according  to  their  wording,  upon  the 
property  of  the  corporation,  and  to  that  extent  conferring  a  pri- 
ority over  subsequent  creditors,  and  over  existing  creditors  not 
possessed  of  such  a  charge.'  This  is  the  true  and  proper  use  of 
the  term  ;  although  it  is  frequently  applied  on  the  one  hand  to  in- 
struments which  do  not  confer  a  charge,  and  which  are  nothing 
more  nor  less  than  ordinary  unsecured  bonds,  and  on  the  other 
to  instruments  which  are  more  than  a  mere  charge,  being  in  ef- 

1  1  JoDes  on  Mortgages,  §  817  ;  Mason        '  Bi-ice  on  Ultra  Vires,  2d  ed.  279. 
9.  York  &  C.  R.  R.  Co.  52  Me.  82 ;  In  re 
York  &  C.  R.  R.  Co.  50  Me.  552. 
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feet  mortgages,  and  are  properly  termed  mortgage  debentures. 
Debentures,  strictly  so  called,  differ  from  mortgages  in  not  con- 
ferring upon  the  grantees  the  legal  title,  or  any  of  the  ordinary 
rights  of  ownership  of  the  property  upon  which  a  charge  is  cre- 
ated.i  They  are  at  most  only  equitable  mortgages.  The  charge 
they  create  upon  the  property  of  the  company  confers  only  equi- 
table rights,  either  as  against  other  creditors  or  as  against  the  cor- 
poration ;  and  in  fact  the  true  test  whether  an  instrument  is  a 
debenture  or  mortgage  is  found  in  the  inquiry  whether  the  holder 
has  any  legal  right  to  interfere  with  the  company's  use  or  control 
of  the  property  in  whatever  way  it  pleases.  If  the  instrument 
confers  a  charge  which  can  be  protected  and  enforced  only  in 
equity,  it  is  strictly  a  debenture.^  Of  course  the  effect  and  extent 
of  the  charge  depend  entirely  upon  the  language  used.' 

Such  debentures  are  in  effect  statutory  mortgages.  It  will  be 
noticed  that  the  English  railway  mortgages  differ  widely  from 
those  in  use  in  America,  in  that  each  creditor  is  there  secured  by 
a  separate  mortgage,  while  here  one  mortgage  is  made  to  secure 
all  the  mortgage  creditors. 

Under  the  Companies  Clauses  Act,*  holders  of  mortgage  de- 
bentures of  a  corporation  have  no  priority  as  respects  each  other, 
but  are  all  upon  an  equality.  One  mortgage  debenture  holder  is 
not  entitled  to  acquire  an  advantage  over  the  other  mortgage  de- 
benture holders.  After  a  bill  in  equity  against  the  company  has 
been  filed  by  all  the  debenture  holders,  and  a  receiver  appointed, 
a  single  mortgagee,  who  has  recovered  judgment  on  his  deben- 
ture, is  not  entitled  to  sue  out  an  execution  otherwise  than  as  trus- 
tee for  himself  and  the  other  mortgage  debenture  holders.^ 

II.  Equitable  MortgageB. 

33.  An  instrument  which  was  intended  to  be  the  mort- 
gage deed  of  a  corporation,  but  which,  not  being  executed  by  the 
corporation,  or  in  its  name,  cannot  take  effect  as  its  deed,  may 
nevertheless  be  regarded  as  an  equitable  mortgage,  and  entitle 
the  holders  of  it  in  equity  to  the  full  benefit  of  the  security 
intended  to  be  given.     The  Rutland  and  Washington  Railroad 

1  To  ajiflise  lu  understanding  the  Eng-        *  In  re  General  Sonth  American  Co. 

lish  dccibions,  forma  of  these  instruments  L.  R.  2  Ch.  D.  337. 
were  given  in  the  first  edition  of  this  work.        ^  8  Vict.  16,  §  42. 

3  See  Holroyd  v,  Marshall,  10  II.  L.  C.        •  Bowen  i;.  Brecon  Ry.  Co.  L.  R.  3  Eq. 

191.  541. 
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Company  authorized  its  president  to  issue  bonds  secured  by  a 
mortgage  of  its  road  and  franchise.  The  president  executed  an 
instrument  which  recited  his  autliority,  proceeded  in  his  name  as 
president  to  convey  the  property  in  mortgage,  and  to  make  the 
covenants,  and  the  deed  was  signed  in  his  own  name.  The  com- 
pany issued  bonds  under  this  mortgage,  and  did  various  acts  in 
ratification  of  the  security,  and  afterwards  issued  two  other  sets 
of  bonds,  and  secured  them  by  second  and  third  mortgages  exe- 
cuted in  due  form.  The  first  bonds  not  being  paid  when  due,  the 
trustees  filed  a  bill  to  foreclose  the  mortgage,  whereupon  the  sub- 
sequent mortgagees  claimed  that  the  first  mortgage,  by  reason  of 
its  defective  execution,  did  not  constitute  a  lien  upon  the  property. 
The  court,  however,  sustained  it  as  an  equitable  mortgage.^  As 
against  the  coi*poration  itself,  the  bonds  and  mortgage  were  bind- 
ing contracts.  Objection  was  made  that  the  mortgage  was  not  a 
memorandum  in  writing  sufi&cient  to  satisfy  the  statute  of  fniuds. 
The  vote  of  the  directors  in  connection  with  the  deed  was  regarded 
HS  sufficient  in  this  respect,  and  as  furnishing  an  equitable  right  in 
the  security  contracted  to  be  given.  It  was  also  objected  that  a 
court  of  equity  would  not  give  relief  for  mistake  in  matter  of 
hiw;  but  there  was  no  occasion  to  discuss  this  question,  because 
there  was  no  mistake  on  the  part  of  the  corporation  as  to  matter 
of  law ;  for  the  intention  was  that  the  president  should  make  a 
valid  technical  mortgage,  and  it  was  altogether  a  mistake  on  his 
part  that  it  was  not  technically  the  deed  of  the  corporation.  He 
by  mistake  made  one  that  technically  could  operate  only  as  his 
own  deed. 

But  after  determining  that  the  instrument  constituted  an  equi- 
table mortgage  between  the  parties,  it  remained  £o  establish  it 
as  such  against  the  subsequent  mortgagees.  The  court  was  con- 
vinced by  the  evidence,  that  all  the  trustees  under  the  second  and 
third  mortgages,  prior  to  and  at  the  time  such  mortgages  were 
executed,  had  notice  and  knowledge,  in  point  of  fact,  that  the 
first  bonds  had  been  issued,  and  that  they  were  secured  by  mort- 
gage. They  stood  chargeable,  therefore,  with  the  legitimate  ef- 
fect of  the  right,  whether  legal  or  equitable,  which  existed  in 
virtue  of  the  issuing  of  the  bonds  with  such  security  by  way  of 
mortgage  as  appertained  to  them.  The  trustees  under  these 
mortgages  were  the  agents  of  the  holders  of  the  bonds,  and  uo- 

^  Miller  v.  Bntland  &  Washington  R.  R.  Co.  36  Vt.  452. 
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tice  to  the  agent  was  notice  to  the  bondholders,  who  therefore 
took  their  bonds  subject  to  all  the  legal  consequences  of  the  ex- 
istence of  the  equitable  first  mortgage.  Notice  to  the  trustees 
should  be  held  to  affect  the  title  in  their  hands,  with  reference  to 
all  rights  existing  in  respect  thereto  under  the  trust.^ 

34.  A  contract  to  give  a  mortgage  for  specified  sums  has  in 
equity  the  effect  of  a  moi*tgage  to  the  extent  indicated.  But 
such  a  contract  implies  that  no  other  or  different  mortgage  or  lien 
is  to  be  given ;  and  a  stipulation  for  a  mortgage  **  for  the  advance- 
ments made  or  money  expended"  under  a  contract  cannot  be 
made  to  include  damages  for  a  breach  of  the  contract.^  If  the 
property  to  be  charged  consists  of  land,  it  is  of  course  ineffeetual 
by  reason  of  the  statute  of  frauds,  unless  it  be  in  writing ;  but 
an  agreement  by  word  of  mouth  to  charge  other  property  may  be 
enforced  in  equity  by  a  decree  for  specific  performance.^ 

Statutory  liens,  as  affecting  personal  property,  have,  without 

^  "  Thoagh  it  be  obvious  and  rcadilj  trust  depend  upon  and  arc  to  be  asserted 

conceded/' said  Mr.  Justice  Barrett/' that  through  that  legal  title,  whatever  affects 

bondholders  acquire  their  rights,  in  refer-  snch  legal  title  in  its  creation  in  the  trus- 

ence  to  the  security  provided  by  the  mort-  tees  must  affect  the  rights  and  interests 

gage  in  trust,  by  the  purchase  of  the  that  are  dependent  upon  it.    If  the  legal 

bonds,  and  with  such  purchase  the  trustees  title  is  charged  with  an  incumbrance  in  its 

have  no  connection,  nor  any  agency  in  ref-  creation  in  the  hands  of  the  trustees,  it  is 

erence  to  the  transfer  thereof,  yet  it  is  at  difficult  to  see  how  the  cestuis  que  trust  can 

the  same  time  true,  that,  in  reference  to  have  an  equity  suspended  upon  that  legal 

the  security  for  holding,  enforcing,  and  title  that  shall  override  such  incumbrance, 

administering  it  according  to  the  provi-  However  that  might  be  as  a  proposition 

siuns  of  the  trust,  the  trustees  are  the  applicable  to  a  dry  trust,  still,  as  to  a 

agents  of  the  parties  interested  and  enti-  trust  which,  in  addition  to  the  holding  of 

tied  by  reason  of  being  bondholders.    We  the  title,  is  administrative  of  the  property 

are  unable  to  assent  to  the  proposition,  for  the  purposes  of  effectuating  the  secu- 

tliat  the  trustees  are  only  agents  of  the  rity,  the  trustees  must  be  regarded  as  the 

eestuis  que  trust  for  holding  the  legal  title,  agents  of  the  ceituis  que  trust  with  refer- 

They  are  agents  for  holding  just  such  title  ence  .to  their  rights  and  interests,  both 

as  is  created  by  the  transaction,  and  for  in  the  title  held  and  in  the  administration 

administering  it  according  to  the  terms  of  and  fruits  of  the  trust,  according  to  its 

the  trost ;  and  whatever  title  the  eestuis  terms  and  legal  operation." 

que  trust  have,  whether  legal  or  equitable,  *  Waco  Tap  R.  R.  Co.  v.  Shirley,  45 

is  throagh,  and  in  virtue  of,  the  title  con-  Tex.  o.')5 ;  13  Am.  Railw.  Rep.  233;  and 

reyed  to  and  held  by  the  trustees.    Even  see  1  Jones  on  Mortgages,  §  163. 

if  it  shonid  be  granted  that  the  trustees  '  Ashton  r.  Corrignn,  L.  R.  13  Eq.  76; 

were  agents  merely  for  holding  the  legal  Peto  r.  Brif^hton,  U.  &  T.  W.  Ry.  Co.  I 

title,  ttill,  as  the  riulits  of  the  eestuis  qus  H.  &  M.  46S. 
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possession,  the  same  operation  and  efficacy  that  existed  in  com- 
mou  law  Hens  when  the  possession  was  delivered.^ 

35.  Without  a  formal  mortgrage,  the  bonds  of  a  oorpora- 
tion,  providing  that  they  shall  be  a  lien  upon  the  property  of 
the  company  prior  to  all  others,  are  in  sabstance  a  mortgage,  and 
may  be  enforced  in  equity  as  against  the  corporation  and  its  prop- 
erty.^ Of  course,  as  against  subsequent  purchasers  and  incum- 
brancers without  notice  of  such  lien,  whose  deeds  are  first  recorded, 
such  bonds  would  have  no  priority.  Such  for  instance  were  the 
bonds  of  the  White  Water  Valley  Company,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  Indiana  to  build  a  canal,  and 
whose  bonds,  pledging  *^  the  effects,  real  and  personal,"  of  the 
company,  contained  recitals  that  they  should  have  preference  over 
all  debts  to  be  thereafter  contracted,  and  that  in  default  of  the 
payment  of  interest  the  holder  of  the  bonds  might  enter  into 
possession  of  the  tolls,  water-rates,  and  other  incomes  of  the  com- 
pany, and  might  apply  for  th%  appointment  of  a  receiver.  Upon 
a  default  occuring,  the  Supreme  Court  of  the  United  States  held 
that  the  bondholders  were  entitled  to  this  relief,  the  bonds  in 
effect  constituting  a  mortgage.^ 

Similar  ilUistrations,  that  informal  agreements  or  instruments 
are  sufficient  in  equity  to  create  a  charge,  are  furnished  by  the 
English  courts.  Thus,  the  directors  of  the  Strand  Music  Hall 
Company  borrowed  money  under  a  written  agreement  that  they 
would  deposit  with  the  lender,  as  collateral  security,  certain  in- 
complete mortgage  bonds,  constituting  a  first  charge  upon  the 
property.  In  the  winding  up  of  the  company,  a  question  arose 
whether  these  mortgage  bonds,  by  reason  of  their  incomplete- 
ness, constituted  a  yalid  charge  upon  the  property  for  this  loan. 
Turner,  L.  J.,  delivering  the  opinion  of  the  court  that  a  valid 
charge  was  created,  said :  ^  *'  I  apprehend  that  where  this  court 
is  satisfied  that  it  was  intended  to  create  a  charge,  and  that  the 
parties  who  intended  to  create  it  had  the  power  to  do  so,  it  will 
give  e£fect  to  the  intention,  notwithstanding  any  mistake  which 
may  have  occurred  in  the  attempt  to  efiEect  it." 

1  Bean  V,  White,  94  U.  S.  382.  >  White   Water  Valley  Canal  Co.  t;. 

2  Poland  r.  Lamoille  Val.  R.  R.  Co.  52     Vallette,  21  How.  414.    See  §  82. 

\u  144, 171.  *  Inre  Strand  Mnaic  Hall  Co.  3  De  G., 

J.  &S.  147,  158. 
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A  mortgage  not  executed  and  recorded  according  to  law,  never- 
theless has  priority  of  a  subseqaent  mortgage  which  is  expressly 
made  subject  to  the  former.^ 

36.  An  agreement  of  a  company  to  set  apart  specific  earn- 
ings or  property  in  the  hands  of  a  third  person  to  meet  the 
interest  or  principal  of  its  bonds,  creates  an  equitable  lien  or 
charge.  The  legal  proposition,  which  is  an  accepted  doctrine  of 
courts  of  equity,  is  tersely  stated  by  Judge  Dillon :  ^  "  If  a  debtor, 
by  a  concluded  agreement  with  a  creditor,  sets  apart  a  specified 
amount  of  a  specific  fund  in  the  hands,  or  to  come  into  the  hands, 
of  another  from  a  designated  source,  and  directs  such  person  to 
pay  it  to  the  creditor,  which  he  assents  to  do,  this  is  a  specific 
appropriation,  binding  upon  the  parties,  and  upon  all  persons  with 
notice  who  subsequently  claim  an  interest  in  the  fund  under  the 
debtor." 

37.  An  equitable  mortgage  musti  have  some  foundation  in 
contract,  or  must  arise  by  necessary  implication  from  the 
terms  or  scope  of  a  contract.  A  provision  in  a  railroad  mortgage 
to  trustees  made  for  the  purpose  of  retiring  an  existing  mortgage 
and  prior  liens,  and  of  completing  and  equipping  a  railroad,  that 
the  expenditure  of  all  sums  realized  from  the  sale  of  the  bonds 
secured  shall  be  made  with  the  approval  of  at  least  one  of  the 
trustees,  whose  assent  in  writing  shall  be  necessary  to  all  contracts 
made  by  the  corporation  before  the  same  shall  be  a  charge  upon 
any  of  the  sums  received  from  said  sales,  does  not  create  a  charge 
in  favor  of  one  who  has  afterwards  built  a  portion  of  the  road 
under  a  written  contract  with  the  corporation,  if  the  contract  did 
not  itself  impose  such  charge.  To  create  a  charge  upon  money 
which  has  no  ear-mark  would  require  evidence  of  the  most  unmis- 
takable language.  It  is  not  enough  to  create  such  a  charge  that 
the  party  claiming  the  lien  may,  through  his  efforts  or  outlays, 
have  added  to  the  security  of  the  bondholders.^ 

1  Coe  V.  ColamboB,  Piqoa  &  Ind.  R.  R.  Yeatcs  v.  Groves,  1  Yea.  Jr.  280;  Lett  v. 

Co.  10  Ohio  Se.  372.  Morris,  4  Sim.  607 ;   Ex  parte  Alderson, 

.  3  Ketchnm  v.  Pacific  Railroad,  4  Dill,  l  Madd.  53 ;  Legard  v.  Hodges,  1  Yes. 

78,  86 ;  affirmed  in  Ketcham  v,  St.  Louia,  Jr.  478 ;     3    Bro.    C.    C.    531 ;     In    ra 

101  U.  S.  306,  317,  per  Harlan,  J.,  quoU  Strand  Music  HaU  Co.  3  De  G.,  J.  &  S. 

ing  text  with  approval;    and  see,  also,  147;  Pinch  v.  Anthony,  8  Allen  (Mass.), 

Watson  V.  Wellington,  1  Rass  &  Myl  602 ;  536.    See  §  08. 

36  '  Dillon  r.  Barnard,  1  Holmeii,  386. 


STATUTOBT   LIENS  AMD  MOBTQAGES.  [§§  88,  S9. 

A  conveyance  of  a  railroad  upon  the  express  condition  that  it 
is  to  have  effect  only  upon  payment  by  the  purchasing  corporation 
in  the  paid-up  stock  of  the  company,  amounts  in  equity  to  a  mort- 
gage of  the  railroad  by  the  purchasing  company  for  the  purchase 
money,  and  the  title  remains  in  the  vendor  until  the  condition  of 
the  purchase  is  complied  with.^ 

38.  A  subsequent  mortgage  may  be  given  priority  over  a 
prior  mortgage  by  agreement.  Thus,  if  certain  holders  of  bonds 
under  a  prior  mortgage,  in  order  to  enable  the  company  to  raise 
money  to  complete  its  road,  sign  an  agreement  that  the  company 
may  issue  new  bonds  to  be  denominated  preference  bonds,  which 
shall  be  a  lien  on  the  property  prior  to  the  bonds  held  by  the 
signers,  the  agreement  operates  as  an  equitable  mortgage  or  pledge 
of  the  interest  under  the  first  mortgage  of  those  who  signed,  as 
security  for  the  payment  of  the  preference  bonds ;  but  such  agree- 
ment wiirin  no  way  affect  the  interest  or  the  priority  of  lien  of 
those  who  do  not  sign  it.^ 

III.  StatvZary  Liens  and  Mortgages. 

39.  A  mortgage  may  be  constituted  by  statute  without  the 
execution  of  any  deed  of  conveyance.'  In  this  way  the  Union 
Pacific  Railroad  was  mortgaged  to  the  United  States  to  secure  the 
repayment  of  the  amount  of  bonds  of  the  United  States  iosued 
and  delivered  to  the  company  to  aid  in  the  construction  of  the 
road.* 

When  a  statute  clearly  provides  for  a  lien,  it  is  not  essential 
that  the  bonds  issued  by  the  corporation  should  themselves  recite 
the  words  of  the  act  creating  the  charge,  if  they  show  by  refer- 
ence  to  the  act  that  they  were  intended  to  carry  the  benefit  of 
the  lien.  An  act  authorizing  a  canal  company  to  borrow  money 
on  its  bonds  provided  that  these  should  <*take  precedence  and 
have  priority  of  lien  on  the  said  canal  and  the  tolls  thereon 
and  other  property  of  the  said  company  over  all  claims."  The 
bonds  issued  for  the  money  borrowed  by  the  company  stated  that 

1  Tennessee  &  C.  B.  R.  v.  East  Ala.  188;  Woodson  v,  Mardock,  22  Wall.  351  ; 

Ry.  Co.  73  Ala.  436.  Tompkins  v.  Little  Rock  &  F.  S.  Ry.  Co. 

3  Poland  V.  Lamoille  Val.  R.  R.  Co.  52  15  Fed.  Rep.  6. 

Vt  144.  4  Act  of  July  1 , 1 862, 1 2  Stat,  at  Large, 

*  Wilson  V.  Boyce,  92  IT.  S.  320 ;  8  489 ;  and  see  United  States  v.  Union  Pa- 

Dffl.  539 ;  Murdock  v.  Woodeon,  2  Dill,  cific  R.  R.  Co.  91  U.  S.  72. 
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the  bolder  was  *'  entitled  to  such  security  therefor  as  is  mentioned 
in  the  said  recited  act."  The  court  held  that  the  holders  were 
entitled  to  a  charge  upon  the  canal  and  tolls  as  provided  by  the 
act,  and  to  the  appointment  of  a  receiver.^ 

40.  A  statutory  lien  can  exist  only  when  the  statute  in 
terms  not  doubtltil  expresses  the  intention  to  give  a  lien. 
Thus  under  a  statute  giving  a  city  authority  to  aid  a  railroad  com- 
pany, and  to  receive  security  from  the  company  by  mortgage  or 
pledge  of  stock,  the  city  having  accepted  security  of  the  latter 
kind,  it  can  have  no  statutory  lien  by  reason  of  a  clause  of  the 
statute  which  declares  that  the  above  liens,  mortgages,  or  other 
securities  shall  have  priority  of  all  claims  or  obligations  subse- 
quently contracted  by  the  company.^ 

To  constitute  a  statutory  lien,  it  must  clearly  appear  that  it  was 
intended  that  the  statute  should  have  this  effect.  The  fi  runs  wick 
and  Florida  Railroad,  in  1856,  issued  its  bonds  without  securing 
them  by  mortgage,  and  subsequently  issued  other  bonds  with  such 
security.  The  holder  of  the  first  bonds  claimed  that  under  the 
charter  of  the  company  these  bonds,  ipBofacto^  became  a  lien  upon 
the  property  of  the  company,  which  was  unaffected  by  the  subse- 
quent mortgage.  The  charter  upon  which  this  claim  was  based 
provided  that  ^'  it  should  be  lawful  for  the  board  of  directors  to 
direct  the  president  and  secretary  to  issue  bonds  of  said  company, 
which  shall  be  binding  on  the  property  of  said  company,  and  on 
such  other  property  belonging  to  the  stockholders  as  they  may 
pledge  to  said  company,  by  mortgage,  to  meet  their  own  engage- 
ments or  the  engagements  of  the  company."  The  court,  however, 
held  that  these  words  did  not  give  a  statutory  lien  upon  the  com- 
pany's property  which  was  superior  or  equal  to  the  lien  of  the  sub- 
sequent mortgage.'  The  case  of  Collins  v.  Central  Bank  of  Geor- 
gia ^  was  discussed  and  considered  at  length  in  this  connection. 
The  Monroe  Railroad  and  Banking  Company  was  authorized  to 
do  a  banking  business  and  to  issue  bills  for  circulation,  and  the  act 
provided  that  the  ^^  railroad  to  be  built  by  said  company,  together 
with  all  the  revenues  arising  therefrom,  and   all  the  property, 

^  DiiDdaB  V.  Desjardins  Canal  Co.  17  <  Branswiclc  &  Albany  B.  R.  Co.  v. 

Grant  (Upper  Can.  Ch.),  27.  Hughes,  52  Ga.  557. 

^  Cincinnati  City  v.  Morgan,  3  WalL  «  1  Kelly  (Ga.),  435. 
275. 
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equipments,  and  effects  therewith  connected,  should  be  pledged 
and  bound  for  the  redemption  of  the  same/'  The  company  hav- 
ing suspended  payment,  and  being  unable  to  complete  its  road,  ar- 
ranged  with  contractors  to  do  this  under  a  written  agreement  that 
they  should  have  a  lien  upon  the  entire  road.  Upon  a  subsequent 
sale  of  the  road  under  a  creditor's  bill,  the  court  held,  with  refer- 
ence to  the  distribution  of  the  proceeds,  that  under  the  charter  the 
bill-holders  had  a  lien  in  preference  to  the  contractors  as  to  all 
that  portion  of  the  road  built  by  the  company  prior  to  the  agree- 
ment with  the  contractors,  and  that  the  latter  had  a  prior  lien  only 
upon  the  part  they  built.  This  case  is  distinguished  from  the  case 
above  noticed  chiefly  by  the  different  nature  and  character  of  the 
debts  in  the  two  cases ;  the  one  being  an  ordinary  debt  for  a  loan 
of  money,  and  the  other  a  debt  to  bill-holders  issued  under  author- 
ity of  the  state  for  circulation  among  the  people,  and  having,  upon 
grounds  of  public  policy,  a  claim  to  protection.  Besides,  the  lan- 
guage regarding  the  lien  was  considered  stronger  in  the  case  of  the 
banking  company  than  in  the  case  of  the  railroad ;  and  in  the  lat- 
ter case  it  was  regarded  as  only  a  fair  construction  of  the  whole 
provision,  that,  while  certain  property  of  the  stockholders  mort- 
gaged to  the  company  was  to  be  capable  of  being  charged  with 
this  debt,  it  was  not  intended  to  discharge  the  company  itself  and 
its  property.  In  other  words,  the  intent  to  create  a  lien  upon  the 
company's  property  was  not  manifested  with  certainty  enough  to 
establish  it. 

41.  A  statutory  mortgage  is  construed  in  the  same  man- 
ner as  one  executed  by  deed,  as  regards  the  property  it  em- 
braces. Thus,  the  State  of  Missouri  having  issued  bonds  in  aid 
of  the  Cairo  and  Fulton  Railroad  Company,  under  an  act  which 
declared  that  they  should  ^'  constitute  a  first  lien  and  mortgage 
upon  the  road  and  property  "  of  the  company,  it  was  held  by  the 
Supreme  Court  of  the  United  States  that  a  valid  lien  was  created 
by  the  act  upon  all  the  lands  of  the  company,  including  such  as 
did  not  constitute  the  road,  or  any  part  of  it,  and  were  not  used 
in  connection  with  it.^  The  generality  of  the  language  is  no  ob- 
jection to  the  validity  of  the  mortgage.  It  is,  moreover,  as  compe- 
tent for  a  railroad  company  to  mortgage  the  lands  it  has  received 
from  the  state  in  aid  of  its  construction  as  it  is  to  mortgage  the 

1  Wilson  9.  Boyce,  92 17.  S.  820,  affirming  2  Dili.  539. 
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lands  used  for  its  track  or  appartenant  to  it.  The  word  ^^  prop- 
erty "  is  broad  enough  to  cover  the  oatside  lands  of  the  company, 
and  the  legislature  must  be  r^arded  as  having  intended,  in  using 
this  word,  to  cover  all  the  corporate  property  of  the  company  of 
every  nature  and  wherever  situated  ;  and  such  was  the  construc- 
tion given  to  this  language  by  the  Supreme  Court  of  Missouri.^ 

If  the  terms  of  the  statute  are  broad  enough,  the  lien  will  ex- 
tend to  the  entire  road,  its  franchises,  and  property  then  belonging 
to  it  or  afterwards  to  be  acquired  if  the  statute  so  provides  ;  and 
it  is  immaterial  that  the  indorsement  by  the  state,  for  which  the 
lien  is  given,  was  not  authorized  until  certain  sections  of  the  road 
were  finished  and  completed.' 


42.  A  Btatatory  mortfiragre  by  a  railroad  company,  like  a 
mortgage  created  by  deed,  may  embraoe  af ter-a.cquired  land 
and  other  property  acquired  after  the  creation  of  the  lien,  if  the 
intention  to  embrace  such  land  be  manifest  in  the  act  creating  the 
lien.^  A  statutory  mortgage  in  favor  of  the  State  of  Missouri, 
making  all  bonds  issued  by  the  state  in  aid  of  certain  railroad 
companies  a  first  lien  upon  the  road  and  property  of  the  several 
companies  securing  them,  was  held  to  embrace  after  -  acquired 
lands,  although  outside  the  railroad  and  not  necessary  to  its  use. 
The  term  •*  road  and  property  "  is  broad  enough  to  cover  by  the 
lien  of  the  state  all  the  corporate  property  of  the  companies  named 
in  the  act,  and  clearly  shows  an  intention  to  cover  all  their  prop- 
erty.^ A  subsequent  foreclosure  and  sale  of  the  road  and  its 
property  under  such  act  carries  the  title  to  such  land,  although 
the  company  has  in  the  mean  time  conveyed  it  to  a  purchaser.  A 
purchaser  from  the  company  subsequent  to  the  mortgage  can  ac- 
quire a  clear  title  only  through  a  release  of  the  lien,  or  by  virtue 
of  a  statute  authorizing  sales  by  the  company  discharged  of  the 
lien  in  favor  of  the  state. 

43.  A  state  by  act  of  its  legislature  may  release  a  statutory 
lien  in  its  favor,  unless  restrained  by  its  constitution.  In  1868 
the  State  of  Missouri,  holding  a  statutory  lien  upon  the  Pacific 
Railroad  of  Missouri,  as  indemnity  for  bonds  issued  in  aid  of  that 

1  Whitehead  r.  Vineyard,  50  Mo.  30.        Barnes,  tupra  ;  Tomplcins  v.  Little  l^ock 

«  Colt  r.  Barnes,  64  Ala.  108.  &  F.  8.  Ry.  15  Fed.  Rep.  6. 

■  Whitehead  o.  Vineyard,  tupra;  Colt  r.        *  Whitehead  p.  Vineyard,  tupra, 
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company  to  the  aggregate  of  $7,000,000,  passed  an  act  by  Tirhich, 
in  consideration  of  $5,000,000,  the  state  woald  release  and  dis- 
charge the  lien.  This  amount  was  paid  to  the  state  by  the  rail- 
road company,  and  the  release  was  made ;  and  on  the  faith  of  this 
release  the  eompany  mortgaged  its  road  and  sold  its  bonds  with 
the  intention  of  giving  a  first  mortgage  lien.  The  state  had  pre- 
viously provided  in  its  constitution  that,  in  the  event  of  any  de- 
fault in  the  payment  of  bonds  issued  by  the  state  in  aid  of  railroad 
companies,  the  general  assembly  should  provide  by  law  for  the 
sale  of  the  road  and  franchises  of  the  company  thus  making  de- 
fault, nnder  the  lien  reserved  to  the  state ;  but  that  the  general 
assembly  should  have  no  power,  for  any  purpose  whatever,  to  re- 
lease the  lien  held  by  the  state  upon  any  railroad.  In  1873  the 
l^slature  of  the  state  directed  the  governor  and  attorney  general 
of  the  state  to  foreclose  the  mortgage  which  bad  been  released, 
upon  the  ground  that  the  release  was  illegaL  The  trustees  of  the 
moH^ge  subsequently  made  applied  to  the  Circuit  Court  of  the 
United  States  for  an  injunction  restraining  this  sale,  which  was 
granted.^ 

The  state  was  not  disabled  from  releasing  its  security  on  re- 
ceiving full  value  for  it,  and  of  its  value  it  was  left  by  the  con- 
stitution to  be  the  judge,  —  so  left  because  there  was  nothing  to 
restrain  it. 

If  the  waiver  of  a  statutory  lien  be  made  for  the  purpose  of 
promoting  the  consolidation  of  two  railroad  companies,  the  waiver 
will  take  effect  only  upon  the  completion  of  such  consolidation.^ 

44.  Not  only  may  a  statntory  lien  be  waived,  but  another 
person  may  be  substituted  by  agreement  of  parties  in  place  of 
the  original  lien-holder.  This  proposition  is  illustrated  in  another 
phase  of  the  statutory  lien  last  mentioned.^  Prior  to  the  release 
by  the  State  of  Missouri  of  the  lien  in  its  favor,  and  the  making 
of  the  mortgage  referred  to,  the  county  of  St.  Louis,  under  legis- 
lative authority,  had  loaned  its  bonds  to  the  railroad  company  to 
the  amount  of  $700,000,  to  enable  it  to  complete  the  road.  The 
county  was  secured  by  a  provision  in  the  act  authorizing  the  loan, 

1  Mardock  r.  Woodson,  2  Dill.  188 ;  sf-  *  Gibbes  v.  Greenville  &  C.  R.  R.  Co.  13 

firmed  by  the  Snpreme  Court  of  the  U.  S.  &  C.  228. 

on  appeal,  Woodson  v.  Murdock,  22  Wall.  *  Ketchnm  v.  Pacific  Railroad,  4  Dill. 

351.  See,  also,  Darbj  v.  Wright,  3  Blatchf.  78  ;  aflSrmed  in  Eetchum  v.  St.  Louis,  101 

17a  U.  S.  306. 
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that  the  person  who  should  be  in  castody  of  the  earnings  of  the 
road,  in  behalf  of  the  state,  should  pay  into  the  county  treasury 
out  of  such  earnings  a  sum  sufficient  to  meet  the  interest  on  the 
bonds.  The  effect  of  this  provision,  when  acted  upon,  was,  that 
the  state,  then  having  a  complete  and  perfect  lien  upon  all  the 
earnings  of  the  road,  waived  it  to  this  extent  in  favor  of  the 
county,  and  the  county  was  pro  tanto  substituted  in  its  place. 
This  lien  of  the  county  was  recognized  in  the  subsequent  legisla- 
tion under  which  the  state  released  its  lien.  The  company  hav- 
ing afterwards  made  a  second  and  third  mortgage,  a  foreclosure 
sale  Wiis  made  under  tlie  latter,  the  holders  of  which  claimed  that 
the  county  was  not  entitled  to  any  charge  or  lien  upon  the  pro- 
ceeds. The  court,  however,  established  the  lien,  upon  tlie  ground 
that  the  effect  of  the  act,  and  the  acceptance  of  it  by  the  county 
and  the  company,  was  to  convert  its  provisions  into  a  contract 
which  created  a  lien,  having  its  origin  by  statute,  and  equitable 
in  its  nature,  and  of  which  the  subsequent  mortgagees  had  notice 
through  the  statutes  creating  and  recognizing  it. 

IV.   Who  may  execute  a  Corporate  Mortgage. 

45.  The  directors  of  a  railway  or  other  business  corpora- 
tion, in  the  absence  of  any  restriction  in  its  charter  or  by-laws, 
may  exercise  all  the  authority  of  the  corporation  itself  in  pledging 
its  real  or  personal  property  to  secure  any  debts  which  it  is  au- 
thorized to  contract.^  Being  the  agents  of  the  corporation  rather 
than  the  corporate  body,  they  may  exercise  their  powers  beyond 
the  state  by  whose  laws  the  corporation  was  created,  unless  for- 
bidden by  their  charter  or  by  the  laws  of  the  state ;  and  there- 
fore directors  of  a  Vermont  corporation  may  grant  a  valid  mort- 
gage at  a  meeting  held  in  Massachusetts.^     When  a  cohporation 

1  1  Jones  on   Mortjjages,  §§   124-128;  428;  Bassett  v.  Monte  Christo  M.  Co  15 

Hendee  r.  Pinkerton,  14  Allen  (Mass ),  Kev.  293 ;  Coe  v.  N.  J.  Midland  Ry.  Co. 

381,  per  Foster,  J.;   McCurdy's  Appeal,  31  N.  J.  Eq.  105. 

65  Pa.  St.  290 ;  Bank  of  Middlebury  r.  The  mortgnge  inay  be  legally  acknowl- 

Rutland  &  W.  R.  R.  Co.  30  Vt.  159,  169 ;  edged  by  the  president  or  other  officer  au- 

Wood  V.  Whelen,  93  HI.  153;  Hodder  v.  thorized  to  execute  it  out  of  the  state. 

Ky.  &  G.  E.  Ry.  Co.  7  Fed.  Rep.  793.  Hodder  v.  Ky.  &  G.  E.  Ry.  Co.  supra. 

^  Arms  V.  Conant,  36  Vt.  744 ;  and  see  A  statute  which  provides  that  a  corpo- 

Galveston  R.  R.  v.  Cowdrey,  1 1  Wall.  459;  rntion  shall  not  mortgage  its  real  estate, 

Ohio  &  M.  R.  R.  Co.  v,  McPherson,  35  or  give  a  lease  fur  more  than  a  year,  unless 

Mo.  13;  Wright  v.  Bandy,  11  Ind.  398,  authorized  by  a  vote  of  the  stockholders 

404 ;  McCall  v.  Byram  Mfg.  Co.  6  Conn,  at  a  meetiug  called  for  the  purpose,  does 
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has  by  law  the  power  to  execute  a  mortgage  of  its  franchises 
and  property,  a  mortgage  executed  by  aathority  of  the  directors' 
alone  is  valid.^  Any  doubt  of  the  validity  of  such  a  mortgage 
is  removed  by  acts  of  the  corporation  in  ratification  of  it,  such 
as  the  issuing  of  bonds  under  it  and  the  payment  of  interest 
upon  it.* 

It  is  a  sufficient  consideration  for  upholding  a  mortgage  that  it 
was  made  in  conformity  with  a  binding  resolution  of  the  board  of 
directors  to  secure  the  payment  of  the  company's  bonds,  so  that 
they  might  be  more  advantageously  disposjed  of  in  the  market.^ 

Under  a  statute  which  authorizes  a  railroad  company  to  mort- 
gage its  franchises  and  property  with  the  concurrence  of  the 
holders  of  two  thirds  in  amount  of  the  stock  of  the  corporation, 
to  be  expressed  at  a  meeting  of  stockholder  to  be  called  by  the 
directors,  a  resolution  of  the  directors  at  a  directors'  meeting, 
authorizing  the  execution  of  a  mortgage,  is  a  substantial  com- 
pliance with  the  statute,  in  case  the  directors  are  the  only  stock- 
holders except  one,  and  that  this  one  afterwards  assented  to  the 
mortgage.^ 

46.  A  power  to  an  officer  or  agent  of  a  corporation  to  bor- 
row money  on  its  behalf  includes  authority  to  pledge  its 
bonds,  or  to  give  other  ordinary  securities  for  the  money  bor- 
rowed. The  Minnesota  and  Pacific  Railroad  Company  authorized 
its  president  to  borrow  such  sums,  for  such  length  of  time  and  at 
such  rate  of  interest,  as  he  might  think  proper,  and  to  purchase 
iron  rails,  locomotives,  and  machinery  on  such  terms  as  he  might 
deem  advisable ;  and  in  order  to  do  so,  to  make,  execute,  and  de- 
liver obligations,  bills  of  exchange,  contracts,  and  agreements  of 
the  company.  The  president  accordingly  made  a  contract  in  New 
York  for  a  purchase  of  railroad  iron,  and  an  advance  of  f  16,000 
to  the  company  on  its  notes,  and  for  the  security  of  this  contract 
pledged  $45,000  of  bonds  of  the  State  of  Minnesota  belonging 
to  the  company.  The  Supreme  Court  of  the  United  States  held 
that  he  was  clearly  authorized  to  pledge  the  bonds.     He  was  em- 

not  refer  to  a  foreign  corporation  which  ^  McCurdy's  Appeal,  65  Pa.  St.  290. 

niav  execute  a  valid  mortgage  hj  author-  ^  McCurdj's  Appeal,  supra ;  Hojrt  v. 

iij  of  the  directors,  who  are  under  a  by-  Shelden,  3  Bobw.  (N.  Y.)  267. 

law  authorized  to  manage  the  business  of  *  Butler  v.  Rahm,  46  Md.  541. 

the  corporation.    Saltmarsh  v.  Spaulding,  *  Thomas  v.  Citizens'  Uorse  Ry.  Co. 

147  Maa.  224.  104  Hi.  462. 
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powered  to  make  actual  purchases,  and  to  borrow  money,  not 
merely  to  make  executory  contracts  for  future  purchases  and 
loans.  To  give  collateral  security  for  these  undertakings  was 
within  the  limits  of  such  a  power.^ 

The  president  of  a  railway  corporation  having  authority  by  a 
by-law  to  act  as  business  and  financial  agent  of  the  corporation 
cannot  bind  it  by  a  mortgage  of  personal  property,  even  such  as 
a  locomotive,  given  to  secure  a  debt  of  the  corporation.^  His 
authority  in  such  case  is  confined  to  the  ordinary  business  of  the 
corporation.  The  fact  that  he  affixes  to  the  instrument  the  cor- 
porate seal  adds  nothing  to  the  validity  of  the  instrument.  That 
does  not  make  the  instrument  the  deed  of  the  company,  unless  it 
was  affixed  by  authority.  The  seal  bears  upon  its  face  the  pre- 
sumption that  the  instrument  was  executed  by  competent  author- 
ity from  the  corporation  ;  but  this  presumption  may  be  repelled 
by  showing  that  the  seal  was  affixed  without  authority.*  In  gen- 
eral, it  may  be  said  that  when  a  transfer  of  corporate  property 
requires  the  use  of  the  common  seal,  it  cannot  be  made  without 
the  assent  and  authority  of  the  board  of  directors.  The  mere  fact, 
however,  that  no  vote  of  the  directors  authorizing  the  act  can  be 
shown  is  not  sufficient  to  overcome  the  presumption  of  authority 
which  arises  from  the  use  of  the  seal ;  for  its  use  may  have  been 
with  the  tacit  assent  of  the  directors.^ 


47.  As  regards  the  execution  of  a  oorporate  xnortgaere,  if 
the  deed  purports  to  be  the  deed  of  the  corporation,  the  fact 
that  it  is  not  signed  by  the  corporate  name,  but  by  an  officer  hav- 
ing the  power  to  execute  the  deed  in  behalf  of  the  company,  in 
his  individual  name,  does  not  invalidate  it  as  the  deed  of  the  cor- 
poration.^    But  if  the  deed  purports  to  be  the  deed  of  the  officer. 


1  Hatch  V.  Coddington,  95  U.  S.  48. 

^  Luse  V.  Isthmus  Transit  Ky.  Co.  6 
Oregon,  125 ;  Hoyt  u.  Thompson,  5  N.  Y. 
320,  335;  WhitweU  v.  Warner,  20  Vt. 
425 ;  Despatch  Line  of  Packets  v.  Bel- 
lamy Manuf.  Co.  12  N.  H.  205. 

«  Wood  p.  Whelen,  93  III.  153 ;  Fidelity 
Ins.  Co.  V.  Shenandoah  Val.  R.  R.  Co. 
(W.  Va.)  9  S.  E.  Rep.  180. 

^  Union  Gold  M.  Co.  v.  Bank,  2  Colo. 
226. 

^  Haven  v.  Adams,  4  Allen  (Mass.),  80. 
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The  mortgage  in  this  case  was  executed 
in  these  words :  "  In  testimony  whereof, 
said  party  of  the  first  part  have  caused 
these  presents  to  be  signed  by  their  presi- 
dent, and  their  common  seal  to  be  hereto 
affixed.  A.  B.,  President,"  and  seal.  And 
sec  Despatch  Line  of  Packets  v.  Bel- 
lamy Manuf.  Co.  tupra  ;  Savannah  &  M. 
R.  R.  Co.  V.  Lancaster,  62  Ala.  555.  The 
form  of  execution  may  be  prescribed  by 
statute.  Wisconsin:  R.  S.  1878,  §  2216; 
Galloway  v,  Hamilton,  68  Wis.  651.    In 


WHO  MAT  EXECUTE  A  CORPORATE  MORTGAGE.  [§  48. 

and  is  signed  by  him  in  that  manner,  it.  is  not  the  deed  of  the 
corporation.^ 

A  mortgage  deed  duly  executed  by  the  officers  of  a  corporation 
is  the  act  of  the  corporation  alone,  and  not  that  of  the  officers  by 
whose  agency  it  was  executed,  and  it  does  not  operate  to  estop 
such  offixsers  from  setting  up  a  prior  right  to  the  property  under 
a  prior  lien.* 

Where  there  is  ambiguity  on  the  face  of  a  note  signed  by  the 
president  of  a  railroad  company  in  his  individual  name,  without 
addition,  acknowledging  indebtedness  for  labor  performed  on  land 
of  the  company,  parol  evidence  is  admissible  to  asceilain  whether 
the  note  be  his  own  obligation  or  that  of  the  company.^ 

48.  The  mere  fact  that  a  mortgage  deed  has  the  seal  of  a 
corporation  attached  does  not  make  it  the  deed  of  the  cor- 
poration, unless  the  seal  was  placed  upon  it  by  some  one  duly 
authorized.  The  seal  being  affixed  to  the  deed,  there  is  a  presump- 
tion that  it  was  rightfully  affixed ;  but  this  presumption  may  be 
overthrown  by  parol  evidence  to  the  contrary.*  When  it  is  shown 
that  the  officers  who  executed  the  mortgage  did  not  seal  it  then 
or  afterwards ;  that  the  officer  who  had  the  seal  in  custody  never 
affixed  it,  nor  authorized  any  one  else  to  do  so ;  and  that  the  in- 
strument was  recorded  without  a  seal,  the  burden  is  thrown  upon 
the  mortgagee  to  prove  that  it  was  properly  sealed.  Otherwise 
the  conclusion  will  be  drawn  that  the  seal  was  fraudulently  ab- 
stracted from  the  lawful  custodian  of  it,  and  wrongfully  affixed  to 
the  mortgage.^ 

A  vote  of  the  directors  of  a  corporation  instructing  their  presi- 
dent and  secretary  to  execute  a  mortgage  to  secure  a  specific  debt, 
does  not  authorize  these  officers  to  insert  in  the  mortgage  an  un- 
usual provision,  such  as  a  contract  to  pay  the  mortgagee  an  attor- 

Maine,  as  to  effect  of  statute  in  snch  case,  >  Tradera'  Nat.  Bank  v.  Manufacturing 

nee  Porter  v.  Androscoggin  &  K.  R.  R.  Co.  Co.  100  N.  C.  345  ;  96  N.  C.  298. 

37  Me.  349.    See  I  Jones  on  Mortgages,  »  Richmond,  F.  &  P.R.R.  Co.  v.  Snead,* 

§  130.  19  Gratt  354. 

1  Brinlej  v.  Mann,  2  Cash.  (Mass.)  337.  ^  Fidelity  Ins.  Co.  v.  Shenandoah  Val. 

In  this  case  the  words  were  :  "In  witness  R.  R.  Co.  (W.  Va.)  9  S.  E.  Rep.   180; 

whereof  I  fthe  treasurer),  in  behalf  of  Northern  C.  Railroad  Co.  v.  Bastian,  15 

said  company,  and  as  their  treasurer,  have  Md.  494. 

hereunto  set  my  hand  and  seal.    A.  B.,  ^  Koehler  t^.  Black  River  Fails  Iron  Co. 

Treasurer,*'  &c.,  nnd  seal.    See,  also.  Mil-  2  Black,  715  ;  and  see  Reed  v.  Bradley,  17 

ler  V.  Rutland  &  W.  R.  R.  Co.  36  Vt.  452.  111.  321. 
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ney's  fee  in  case  legal  proceedings  are  taken  to  enforce  the  mort- 
gage. A  subsequent  ratification  of  the  mortgage  by  the  directors, 
without  any  knowledge  of  its  contents  except  as  indicated  in  the 
original  vote  for  its  execution,  is  not  a  ratification  of  this  provision 
for  an  attorney's  fee.  Though  the  directors  are  presumed  to  know 
what  is  shown  in  the  records  of  the  company,  they  are  not  pre- 
sumed to  know  of  an  unauthorized  provision  in  a  mortgage  exe- 
cuted by  the  president  and  secretary.^ 

49.  Ratification.  —  The  execution  of  a  mortgage  by  the  oflS- 
cers  of  a  corporation,  without  previous  authority,  may  be  expressly 
ratified  by  a  vote  of  the  stockholders,  or  a  ratification  of  it  may 
be  implied  from  their  acts.*  Thus  it  may  be  impliedly  ratified 
and  confirmed  by  the  payment  of  interest  upon  the  bonds,  and  by 
other  acts  showing  a  clear  recognition  of  the  mortgage  by  the 
corporation.^ 

The  receiving  and  retaining  of  money  advanced  by  bondholders 
upon  a  mortgage  amount  to  a  ratification  of  the  contract  under 
which  the  money  was  obtained,*  and  it  does  .not  matter  that  the 
resolution  authorizing  the  giving  of  the  mortgage  did  not  give  the 
president  and  secretary  authority  to  make  so  extensive  a  mort- 
gage as  that  which  was  in  fact  executed.*  In  like  manner,  if  the 
president  and  secretary  of  a  railway  company  execute  a  mortgage 
in  broader  terms  than  they  were  authorized  by  the  resolution  of 
the  directors  to  make  the  mortgage,  and  money  is  advanced  in 
good  faith  upon  the  bonds,  and  is  received  and  used  by  the  com- 
pany in  constructing  its  road,  this  will  be  deemed  a  ratification 
of  the  contract  under  which  the  money  was  advanced.* 

Even  where  a  statute  provides  that  no  railroad  mortgage  shall 


1.  Pacific  Boiling  Mill  i\  Dayton  S.  & 
G.  n.  Ky.  Co.  5  Fed  Rep.  852.  ' 

^  Proxies  for  a  Tote  upon  ratification 
should  specify  not  only  the  bonds,  but  the 
'mortgagee  securing  them.    Marie  v.  Garri- 
son, 13  Abb.  N.  C.  (N.  Y.)  210. 

»  McCurdy's  Appeal,  65  Pa.  St  290  ; 
Wood  V.  Whelen,  93  111.  153 ;  Harrison 
V,  Annapolis  &  E.  R.  R.  R.  Co.  50  Md. 
490 ;  Singer  v,  St.  L.,  K.  C.  &  N.  Ry.  Co. 
6  Mo.  App.  427  ;  Fidelity  Ins.  Co.  v,  Shen- 
andoah Val.  R.  R.  Co.  (W.  Va.)  9  S.  E. 
Rep.  180;  Trader  f.  Jarvis,  23  W.  Va. 
100,  lOS. 
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*  Lewis  V.  Hartford  Silk  Manuf.  Co.  56 
Conn.  25 ;  Ottawa  Northern  Plank  Road 
Co.  V,  Murray,  15  111.  336 ;  Aurora  Ag.  & 
llort.  Soc.  t;.  Paddock,  80  111.  263 ;  Thomas 
V.  Citizens'  Horse  Rv.  Co.  104  111.  462. 

<^  Elwell  V.  Grand  St  &  N.  R.  R.  Co.  67 
Barb.  (N.  Y.)  83. 

•  Elwell  r.  Grnnd  St.  &  N.  R.  R.  Co. 
iupra.  See,  also,  Page  v.FaW  River  W.  & 
P.  R.  R.  Co.  31  Fed.  Rep.  257  ;  Lester  v. 
Webb,  I  Allen  (Mass.),  34;  Merchants' 
Bank  r.  State  Bank,  10  Wall.  604 ;  Min- 
ing  Co.  V,  Anglo-Calif omian  Bank,  104  U. 
S.  192. 
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be  Talid  nnless  authorized  by  resolution  adopted  by  a  voto  of  two 
thirds  of  all  the  stock,  the  corporation  is  estopped  from  denying 
the  yalidity  of  a  mortgage  not  so  authorized,  after  it  has  received 
the  benefit  of  the  mortgage.^ 

Under  a  statute  which  provides  that  a  majority  of  the  stock- 
holders at  any  legal  meeting  is  requisite  for  the  valid  transaction 
of  any  business,  except  that  the  board  of  directors  shall  not  be  em- 
powered to  mortgage  or  hypothecate  the  property  of  the  company 
unless  bv  a  vote  of  two  thirds  in  interest  of  the  stockholders, 
while  it  is  competent  for  a  majority  to  ratify  the  execution  of  a 
promissory  note  of  the  company,  it  requires  a  two  thirds  vote  to 
ratify  the  execution  of  a  mortgage  given  to  secure  such  note. 
Therefore  a  subsequent  resolution,  adopted  by  a  majority  of  the 
stockholders,  to  levy  an  assessment  for  the  express  purpose  of 
liquidating  the  note^  would  be  a  distinct  recognition  of  it,  and 
equivalent  to  a  previous  authority  to  execute  it.  But  the  mort- 
gage stands  upon  a  different  footing.  It  cannot  be  ratified  by  a 
less  number  of  stockholders  than  was  required  for  its  execution. 
The  assessment  being  valid,  the  stockholders  had  no  option  but  to 
pay  it,  and  their  understanding  that  the  money  was  to  be  applied 
to  the  payment  of  the  note  does  not  show  that  they  admitted  the 
validity  of  the  mortgage.*  The  subsequent  assent  of  two  thirds 
of  the  number  of  stockholders  by  any  instrument  in  writing  which 
ratifies  the  mortgage  is  sufficient.  The  requirement  as  to  the 
number  of  stockholders  necessary  to  authorize  a  mortgage  has 
reference  to  the  stock  actually  issued,  and  not  to  the  nominal 
amount  to  which  the  capital  stock  is  limited. 

V.  Construction  of  Various  Provisions  of  Corporate  Mortgages. 

General  statement.  —  Mortgages  by  railroad  companies  and 
other  corporations  differ  so  widely  in  their  form  and  provisions, 
that  it  would  be  of  little  use  to  take  up  the  several  parts  of  a 
corporate  mortgage  and  treat  in  detail  of  their  construction  in 


1  Texas  W.  Ry.  Co.  r.  Gentry,  69  Tex. 
625 ;  8  S.  W.  Rep.  98 ;  and  see  National 
Bank  r.  Matthews,  98  U.  S.621 ;  Railway 
Co.  p.  McCarthy,  96  U.  S.  258 ;  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62 ;  Perkins 
r.  Portland,  S.  &  P.  R.  R.  Co.  47  Me.  573; 
City  P.  Insnrance  Co.  v,  Carragi,  41  Ga. 
660;  So.  L.  loB. &  T.  Co.  v, Laoier^S  Fla. 


1 10 ;  Hays  v.  Gas  Light  &  C.  Co.  29  Ohio 
St.  330 ;  Fonlke  v.  San  Diego  S.  P.  R.  R. 
Co.  51  Cal.  365 ;  Darst  v.  Gale,  83  111.  136 ; 
Thompson  v»  Lambert,  44  Iowa,  239. 

2  Forbes  v.  San  Bafael  Turnpike  Co. 
50  Cal.  340;  and  see  Greenpoiut  Sugar 
Co.  V,  King's  County  Manuf.  Co.  7  Una 
(N.  Y.),  44. 
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the  way  that  the  seyeral  parts  of  an  ordinary  mortgage  might  be 
treated  of.^  Without,  therefore,  attempting  anything  of  this  na- 
ture, and  without  attempting  to  make  a  systematic  examination  of 
the  several  provisions  of  railroad  and  other  corporate  mortgages, 
it  is  proposed  in  this  division  of  the  chapter  to  state  the  construc- 
tion which  the  courts  have  placed  upon  various  clauses  peculiar  to 
such  mortgages, 

50.  BestrictionB  or  provisions  in  a  statute  authorizing  a 
corporation  to  issue  bonds  secured  by  mortgage  enter  into 
the  contract,  and  bind  the  parties  to  it,  although  the  mortgage 
itself  contains  inconsistent  provisions*  Thus,  where  a  mortgage  is 
made  to  secure  bonds  with  interest  payable  semi-annually,  under 
the  authority  of  a  statute  which  declares  that  the  bonds  shall  not 
mature  at  an  earlier  period  than  thirty  years,  a  provision  in  them 
that,  upon  a  failure  to  pay  any  coupon  when  presented  for  pay- 
ment, and  a  continued  default  thereon  for  six  months,  the  whole 
sum  mentioned  in  the  bonds  shall  become  due  and  payable,  is 
void.  In  such  case,  however,  the  mortgage  may  properly  provide 
that  it  shall  be  foreclosed  upon  non-payment  of  interest.  When  a 
foreclosure  suit  is  brought  in  consequence  of  such  default,  and  the 
sum  ascertained  to  be  due  on  the  coupons  is  paid  within  such  rea- 
sonable time  as  the  court  shall  appoint,  —  say  ninety  days  or  six 
months,  or  before  the  next  term  of  court,  —  no  further  proceed- 
ings in  the  suit  can  be  had  until  there  is  another  default.  If  the 
sum  be  not  so  paid,  a  sale  of  the  property,  with  a  foreclosure  of  all 
the  rights  subordinate  to  the  mortgage,  should  be  ordered,  with  a 
direction  to  bring  the  proceeds  into  court.  There  can  be  but  one 
decree  of  foreclosure  of  the  same  mortgage  on  the  same  property  ; 
and  it  is  a  necessity  of  that  foreclosure,  under  the  principles  of 
equity,  that  all  the  sums  secured  by  the  mortgage  shall  be  pro- 
tected according  to  their  priority  of  lien.  The  mortgagee  will 
have  a  lien  on  the  money  thus  paid  into  court,  not  only  for  his 
overdue  coupons,  but  for  his  principal  debt,  and  it  must  be  pro- 
vided for  in  the  order  distributing  the  proceeds  of  sale.^ 

When  authority  is  given  in  general  terms  to  an  officer  or  ngent 
of  a  corporation  to  execute  a  mortgage  of  its  property,  he  has  im- 
plied authority  to  execute  it  in  the  usual  foim,  and  with  the  usual 

1  1  Jonea  on  Mortgages,  §§  60-101.  «  Howell  r.  Weston  R.  E.  Co.  91  U.  S. 

463. 
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provisicms  for  mortgages  of  that  kind ;  but  there  is  no  implied  au- 
thority  to  execute  a  mortgage  with  unusual  provisions.  Thus,  a 
stipulation  that  the  principal  sum  secured  should  become  due  at 
the  option  of  the  holder,  upon  default  in  the  payment  of  the  in- 
terest, being  unusual  in  mortgages  executed  in  Wisconsin,  the  Su- 
preme Court  of  that  state  held  that  under  such  general  authority 
the  agent  could  not  bind  the  company  by  such  a  stipulation.  The 
unauthorized  stipulation  would  not,  however,  inyalidate  the  mort- 
gage in  any  other  respect.^ 

51.  The  whole  debt  may  be  made  to  become  due  upon  any 
default  in  the  payment  of  interest  or  of  principal.^  The  courts 
will  not  interfere  to  relieve  a  promisor  from  payment  in  accord- 
ance with  such  a  stipulation.^  Thus,  it  is  no  defence  to  a  default 
in  accordance  with  such  a  stipulation  that  foi^eries  of  the  coupons 
were  put  in  circulation  so  executed  as  not  to  be  distinguished 
from  the  genuine,  and  that  all  the  bondholders  except  plaintiff 
had  accepted  new  bonds  so  prepared  as  to  prevent  the  possibility 
of  fraud  or  loss,  and  that  plaintiff,  after  presenting  bis  coupons 
and  demanding  payment,  entered  into  negotiations  for  the  pro- 
tection of  the  promisor  in  case  his  coupons  should  after  payment 
prove  to  be  forgeries,  and  that  the  ninety  days  elapsed  while  these 
negotiations  were  pending.^ 

A  provision  in  a  railway  mortgage  that  upon  any  default  in  the 
payment  of  any  instalment  of  the  principal  or  interest,  the  whole 
debt  shall  become  due  and  payable,  if  not  inserted  in  the  bonds 
secured  by  the  mortgage,  may  not  affect  their  payment,  or  enable 
a  bondholder  to  enforce  them  by  suit  at  law  as  becoming  due  upon 
a  default  in  the  payment  of  interest.  In  such  case  the  interest 
clause  is  not  regarded  as  having  been  placed  in  the  mortgage  to 
give  the  several  bondholders  a  right  of  action  upon  it  for  the 
principal  of  the  bonds,  but  to  give  the  trustees,  with  whom  the 
covenant  was  made  in  trust  for  the  bondholders,  a  right  of  action 
upon  it,  BO  that,  through  foreclosing  the  mortgage,  it  might  be  a 
more  complete  security  to  the  bondholders  with  such  a  clause 

1  Jesap  r.  City  Bank  of   Rnciue,  14  Ga.  103 ;  Central  Trust  Co.  v,  N.  T.  City 

Wis.  331 ;  I  Jones  on  Mortgaf^es,  §  129.  &  N.  R.  R.  Co.  33  Hun  (N.  Y.),  513. 

s  Howell  V.  Western  U.  R.  Co.  94  U.  S.  *  Jones  on  Mortgages,  §  1185. 

4<3 ;  Wilmer  v.  AtlanU  &  Richmond  Air  «  Wood  o.  Consolidated  Electric  Ligbt 

line  R.  Co.  S  Woods,  409,  447  ;  Macon  Ca  36  Fed.  Rep.  538. 
&  Augusta  R.  R.  Co.  o.  Ga.  R.  R.  Co.  69 
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than  it  would  be  without  it.  Such  was  the  conclusion  in  one 
case,^  although  upon  each  of  the  bonds  was  a  certificate,  signed 
by  the  trustees,  which  stated  that  the  said  series  of  bonds  was 
secured  by  a  first  mortgage,  which  contained  a  provision,  ^^  that 
the  principal  sum  secured  by  said  mortgage  shall  become  due  in 
case  the  interest  on  the  bonds  remains  unpaid  for  four  months." 
A  bondholder  having  brought  a  suit  upon  some  of  the  bonds  be- 
fore their  maturity,  it  was  held  that  he  could  recover  only  the  in- 
terest remaining  unpaid  and  represented  by  the  coupons.  Aside 
from  the  fact  that  this  clause  was  not  inserted  in  the  bonds,  reli- 
ance was  placed  by  the  court  upon  the  fact  that  in  the  mortgage 
this  clause  was  connected  with  other  clauses,  which  had  reference 
solely  to  the  enforcing  of  the  mortgage  security,  and  immediately 
following  were  the  words :  ^^  And  the  lien  or  incumbrance  hereby 
created,  for  the  security  thereof,  may  be  at  once  enforced.*'  The 
inference  was,  that  the  interest  clause  had  reference  solely  to  the 
enforcement  of  the  security  by  the  trustees. 

52.  A  mortgagee  who  does  not  choose  to  enforce  his  mort- 
gage after  a  default  in  the  payment  of  interest  cannot  be 
compelled  to  receive  payment  of  the  principal  debt  before  its 
maturity,  except  in  pursuance  of  some  general  law  enacted  previ- 
ously to  the  making  of  the  mortgage,  and  therefore  entering  into 
the  substance  of  the  mortgage  contract.  Though  the  rate  of  in- 
terest be  burdensome,  the  mortgagor  cannot  compel  a  foreclosure 
and  payment  of  the  mortgage  debt  before  its  maturity,  by  refus- 
ing to  pay  the  interest  according  to  the  terms  of  the  bonds  and 
mortgage.  If  he  fails  to  pay  the  interest  and  appropriates  the  in- 
come to  his  own  use,  the  mortgagee  may  take  possession  in  order 
to  secure  the  appropriation  of  the  income  to  the  payment  of  the 
interest.^  The  State  of  New  Jersey  provided  by  statute*  that 
whenever  a  railroad  company  of  that  state  became  insolvent,  or 
failed  for  ninety  days  after  the  same  became  due  to  pay  the  prin- 
cipal or  interest  on  any  mortgage  upon  the  property  and  fran- 
chises of  the  company,  upon  the  application  of  any  creditor,  mort- 
gagee, or  stockholder  of    the  company,   the   chancellor  might 

1  Mallorj  V.  West  Shore  Hadson  River  20  Fed.  Rep.  260 ;  Nebraska  City  Bank 

R.  R.  Co.  3  J.  &  S.  (N.  Y.)  174.    See  1  ».  Nebraska  City  Gas  Light  Co.  4  Mc- 

Jones  on  Mortgages,  §§  76, 1179-1186.  Crary  319 ;  14  Fed.  Rep.  763. 

>  Dow  V,  Memphis  &  L.  R.  R.  R.  Co.        >  Laws  1870  (March  17),  ch.  430. 
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appoint  a  receiver,  and  authorize  him  to  sell  the  property  and 
franchises  of  the  company  free  of  all  incnmhrances,  and  the 
money  arising  from  such  sale  should  be  paid  into  court  subject  to 
the  same  liens,  to  be  disposed  of  as  the  court  might  direct.  Prior 
to  this  statute  the  New  Jersey  West  Line  Railroad  Company  exe- 
cuted a  mortgage  to  trustees,  to  secure  certain  bonds,  payable  in 
the  year  1900,  one  of  the  terms  of  the  mortgage  being  that,  if 
the  principal  or  interest  should  not  be  paid  at  the  time  stated,  the 
principal  sum  secured  by  the  mortgage  should  become  immedi- 
ately due  *^  at  the  election  of  the  trustees."  Upon  the  subsequent 
insolvency  of  the  company,  upon  the  application  of  creditors,  a 
receiver  was  appointed,  and  he  was  authorized  to  sell  the  property 
free  from  the  lien  of  the  mortgage.  The  mortgagees  resisted  this 
order  of  sale,  and  the  Court  of  Errors  and  Appeals  ^  held  that,  the 
trustees  not  having  exercised  their  election  to  regard  the  mort- 
gage as  due  and  payable,  the  property  could  not  be  sold  free  from 
this  lien.  The  time  fixed  for  payment  of  a  mortgage  loan  is  a 
material  matter,  and  it  cannot  be  hastened  or  postponed  without 
altering  the  contract  in  point  of  substance.  The  mortgagee  can- 
not be  compelled  by  any  legislative  act  subsequently  framed  to  ac- 
cept payment  at  an  earlier  period  than  the  mortgage  provides  for. 

63.  The  word  "  maturity,"  as  applied  to  the  time  of  pay- 
ment of  bonds  bearing  semi-annual  interest,  was  a  subject  of 
interpretation  in  the  case  of  United  States  v.  Union  Pacific  Mail- 
road  Company^  where  the  question  was  whether  the  company 
was  required  to  pay  the  interest  on  the  bonds  issued  by  the  United 
States  in  aid  of  the  company  before  the  maturity  of  the  principal 
of  the  bonds.  The  bonds  were  issued  by  the  United  States  un- 
der an  act  of  Congress,^  giving  a  statutory  mortgage  upon  the 
property  of  the  company  for  the  amount  of  bonds  to  be  issued, 
and  providing  that  upon  a  failure  of  said  company  to  redeem  the 
bonds  in  accordance  with  the  terms  of  the  act,  the  secretary  of 
the  treasury  might  take  possession  of  the  property  for  the  use 
and,  benefit  of  the  United  States.  The  act  further  provided  that 
'^  the  grants  aforesaid  are  made  upon  condition  that  said  company 
shall  pay  said  bonds  at  maturity ;  .  .  .  and  all  compensation  for 

1  Randolph  v.  Middleton,  26  N.  J.  Eq.        >  91  U.  S.  72. 
543;  Middleton  o.  N.  J.  West  Line  R.  R.        '  Act  of  Jnly   1,  1862 ;    12  Stats,  at 
Co.  25  N.  J.  £q.  306.  Large,  p.  489. 
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services  rendered  for  the  government  shall  be  applied  to  the  pay- 
ment of  said  bonds  and  interest  until  the  whole  amount  is  fully 
paid."  By  a  subsequent  act,^  it  was  provided  that  ^^  only  one 
half  of  the  compensation  for  services  rendered  for  the  goyernment 
shall  be  required  to  be  applied  to  the  payment  of  the  bonds  issued 
by  the  government  in  aid  of  the  construction  of  said  road.''  The 
Supreme  Court  of  the  United  States,^  upon  consideration  of  the 
act  and  the  purposes  contemplated  by  it,  held  that  it  was  not  the 
intention  of  Congress  to  require  the  company  to  pay  the  interest 
before  the  maturity  of  the  principal  of  the  bcmds. 

64.  The  principal  may  beconie  due  before  the  time  named 
for  its  payment  under  provisions  making  the  principal  payable 
after  a  specified  default  in  the  payment  of  interest.  All  condi- 
tions and  provisions  in  a  clause  providing  for  the  forfeiture  of 
credit  as  to  the  principal  debt  should  be  fulfilled  in  order  to  ob- 

1  July  2, 1864;  IS  Stats,  at  Lai^e,  356.  trarj  to  all  legal  rules,  the  operation  of 

^  United  States  v.  Union  Pacific  R.  R.  words  by  a  forced  construction  beyond 

Co.  91  U.  8.  72.    Mr.  Justice  Davis,  de-  their  real  and  ordinary  meaning.    Coorts 

livering  the  opinion  of  the  court,  said:  cannot  supply  omissions  in  legislation,  nor 

'*  If  the  language  used  is  taken  in  its  nat-  aflPord  relief  because  they  are  supposed  to 

ural  and  obvious  sense,  there  can  be  no  exist,  .  .  .  The  words  '  to  pay  Raid  bonds 

difficulty  in  arriving  at  the  meaning  of  at  maturity  '  do  not  bear  the  sense  which 

the  condition  '  to  pay  said  bonds  at  ma-  is  sought  to  be  attributed  to  them.    They 

tnrity/     As  commonly  understood,  the  evidently  imply  an  oblir;ation  to  pay  both 

word  'maturity,'  in    its   application    to  principal  and  interest  when  the  time  fixed 

bonds  and  other  similar  instruments,  re-  for  the  payment  of  the  principal  has  ar- 

fers  to  the  time  fixed  for  their  payment,  rived,  but  not  to  pay  the  interest  as  it 

which  is  the  termination  of  the  period  accrues.    It  is  one  thing  to  be  required  to 

they  have  to  run.    The  bonds  in  question  pay  principal  and  interest  when  the  bonds 

were  bonds  of  the  United  States,  prom-  have  reached  maturity,  and  a  wholly  dif- 

ising  to  pay  to  the  holder  of  them  one  ferent  thing  to  be  required  to  pay  the  in- 

thousand  dollars  thirty  years  after  date,  terest  every  six  months,  and  the  principal 

and  the  interest  every  six  months.    This  at  the  end  of  thirty  years.    The  obliga- 

obligation  the  government  was  required  tions  are  so  different  that  they  cannot 

to  perform ;  and,  as  the  bonds  were  issued  both  grow  out  of  the  words  employed, 

and  delivered  to  the  corporation  to  be  sold  and  it  is    necessary  to    superadd  other 

for  the  purpose  of  raising  money  to  con-  words,  in  order  to  include  the  payment 

struct  its  road,  it  is  insisted  that  Congress  of  semi-annual  interest  as  it  falls  dae. 

must  have  meant  to  impose  a  correspond-  Neither  on  principle  nor  authority  is  such 

ing  obligation  on  the  corporation.     In  a  plain  departure  from  the  express  letter 

support  of  this  construction,  it  is  sought  of  the  statute  warranted,  especially  when 

to  give  to  the  word  '  maturity '  a  double  it  leads  to  so  great  chancre  in  the  condi- 

signification,  applying  it  to  each  payment  tiou  annexed  to  the  grant."    See,  also, 

of  interest  as  it  falls  due,  as  well  as  to  United  States  v.  Kansas  Pacific  Ry.  Co.  4 

the  principal.    But  this  is  extending,  con-  Dill.  367. 
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tain  a  decree  for  both  principal  and  interest  before  the  principal 
IB  due.  Thas,  under  a  mortgage  which  provides  that  the  trustee, 
after  a  default  in  the  payment  of  interest  for  a  time  specified, 
shall,  upon  the  written  request  of  the  holders  of  a  majority  of  the 
bonds  outstanding,  proceed  to  collect  both  principal  and  interest, 
a  decree  for  the  principal  of  the  mortgage  is  not  authorized  in  case 
the  trustee  brings  suit  without  obtaining  such  written  request.^ 

55.  FroviBions  restrioting  the  forfeiture  of  credit  as  to  the 
principal  may  not  restrict  a  foreclosure  suit  for  the  interest 
due  and  unpaid.  Thus,  a  provision  that  after  default  for  a  time 
specified  the  principal  shall  become  due,  and  upon  request  of  a 
majority  of  the  bondholders  the  trustees  shall  foreclose  the  mort- 
gage, does  not  restrict  a  coupon-holder  from  maintaining  a  fore- 
closure suit  for  interest  upon  default  without  the  assent  of  a 
majority  of  the  bondholders,  if  he  does  not  seek  to  take  advan- 
tage of  the  default  as  advancing  the  date  when  the  principal  be- 
comes due,2  • 

56.  If  there  is  a  dUSIsrence  between  the  terms  of  the  mort- 
srage  and  those  of  the  bonds  secured  as  regards  a  forfeiture 
of  credit  through  a  default  in  the  payment  of  interest,  the  terms 
of  the  bonds  will  control,  as  they  are  regarded  as  the  principal 
thing  containing  the  obligation  of  the  company,  and  the  mortgage 
is  a  mere  security  for  the  performance  of  that  obligation.  Thus, 
where  a  mortgage  provides  that  upon  the  non-payment  of  interest 
for  six  months  the  principal  of  the  bonds  shall  forthwith  become 
due  and  payable,  and  the  bonds  declare  that  in  case  of  the  non- 

^  Chicago  &  V.  R.  R.  Co.  r.  Fosdick,  corporation  was  in  no  position  to  defend, 

106  U.  S.  47.    Chief  Justice  Waits  de-  because  a  request  had  not  been  formally 

livered  a  dissenting  opinion,  in  which  Mr.  made  in  advance. . . .  The  provision  in  the 

Justice  Harlan  ooncnrred,  that  the  trustee  mortgage  for  the  written  request  was,  as 

after  a  default  for  the  specified  time  was  it  seems  to  me,  not  for  the  protection  of 

not  precluded  from  commencing  proceed-  the  company,  bat  the  bondholders.   If  the 

ings  of  his  own  notion,  without  obtaining  bondholders  are  satisfied  with  what  the 

the  request  of  the  holders  of  a  majority  of  trustees  have  done,  the  corporation  is  in 

the  outstanding  bonds.     "  It  is  possible,**  no  condition  to  complain." 

he  said,  *'  if  a  majority  of  the  bondholders  ^  Chicago  &  V.  R.  R.  Co.  t;.  Fosdick, 

had,  in  an  appropriate  way,  interfered  mpra;  1  Sup.  Ct.  Rep.  10;  Beekman  v, 

to  prerent  the  trustees  from  going  on,  Hudson  Rir.  W.  S.  Ry.  Co.  35  Fed.  Rep. 

fiome   relief   might   have  been  afforded  3;  Shaw  r.  Railroad  Co.  100  U.  S.  605, 

them;  but  when  all  came  in  and  availed  611 ;  Credit  Co.  i;.  Arkansas  Cent.  R.  R. 

themselves  of  what  had  been  done,  the  Co.  5  McCrary,  23. 
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payment  of  any  half-yearly  instalment  of  interest  which  shall  have 
become  due  and  been  demanded^  and  such  default  shall  have  con- 
tinued six  months  after  demand,  the  principal  shall  become  due, 
with  the  effect  provided  in  the  mortgage,  it  was  held  that  a  de- 
mand for  the  payment  of  the  coupons  was  necessary  to  make  the 
principal  of  the  bonds  payable.^ 

57.  A  Bpeoific  demand  of  payment  of  the  interest  due  may 
be  necessary  to  work  a  forfeiture  of  credit  as  to  the  prinoi- 
pal.  Tims,  under  a  condition  that  the  principal  is  to  become 
due  at  the  option  of  the  bondholder  if  default  in  the  payment  of 
interest  continues  for  ninety  days  after  payment  is  demanded, 
presentment  and  demand  on  the  second  day  of  January,  though 
premature  as  to  the  interest  due  January  first,  because  the  days 
of  grace  had  not  expired,  are  a  due  presentment  and  demand  as 
to  the  interest  maturing  on  the  first  day  of  July  previous.^  A 
formal  demand  of  payment  of  the  interest  implies  that  the  bond- 
holder intends  no  longer  to  waive  his  rights  under  the  agreement, 
but  insists  upon  the  strict  fulfilment  of  the  condition.  The  de- 
mand may  be  made  on  the  day  the  interest  is  due,  or  at  any  time 
thereafter.  So  long  as  no  demand  is  made,  the  bondholder  is 
deemed  to  waive  his  right  to  a  forfeiture  of  credit  as  to  the  prin- 
cipal debt. 

58.  A  mortgagre  deed  should  so  fully  and  accurately  de- 
scribe the  bonds  to  be  secured  by  it,  that  their  identity  may  be 
readily  established.  But  any  doubt  or  ambiguity  arising  from 
an  imperfect  or  erroneous  description  may  be  removed  by  parol 
evidence.  Thus,  bonds  of  the  Worcester  and  Somerset  Railroad 
Company  of  Maryland,  dated  on  the  first  day  of  October,  were 
held  to  be  embraced  in  a  mortgage  deed  dated  the  twenty-fifth 
day  of  the  same  month,  inasmuch  aB  the  bonds  were  in  other  re- 
spects clearly  described  in  the  deed,  and  there  was  nothing  in  the 
terms  of  the  deed  inconsistent  with  the  fact  that  they  had  been 
before  executed,  and  any  uncertainty  that  existed  on  the  subject 
had  been  removed  by  evidence  that  no  other  bonds  were  executed 
or  issued  by  the  company.^ 

1  Eailwaj  Co.  v,  Sprague,  103  U.  S.        ^  Wood  v,  Conaolidated  Electric  Light 
756.  Co.  36  Fed.  Rep.  538. 

*  Butler  V,  Rahm.  46  Md.  541.     See  1 
54  Jonos  on  Mortgngen,  §§  343-356. 


VARIOUS  PROVISIONS  OF  CORPORATE  MORTGAGES.  [§  59. 

59.  Power  reserved  in  mortgaere  to  dispose  of  property  not 
necessaiy  for  the  use  of  the  road.  —  A  provisiou  in  a  mortgage, 
which  by  its  terms  covers  the  present  property  of  a  railroad  com- 
pany and  its  future  acquisitions,  its  rolling  stock,  materials,  ma- 
chinery, and  all  other  personal  property,  that  the  company  may 
dispose  of  or  pledge  property  not  used  or  not  necessary  for  the 
road,  provided  it  should  apply  all  the  proceeds  to  the  use  and 
benefit  of  the  road,  does  not  nullify  the  mortgage  as  to  those 
articles,  and  withdraw  the  lien  of  the  mortgage  as  fast  as  such 
articles,  as  broken  wheels,  rails,  or  ties,  or  the  like,  are  cast  aside. 
The  exercise  of  this  power  is  regarded  as  merely  incidental,  and 
necessary  to  the  possession  and  working  of  the  road.^ 

A  provision  that  ^'  nothing  herein  contained  shall  prevent  the 
said  company,  before  default  in  the  payment  of  any  of  the  said 
bonds,  or  the  interest  due  thereon,  from  selling,  hypothecating,  or 
otherwise  disposing  of  any  of  their  said  property,  real  or  personal, 
not  necessary  in  their  judgment  for  the  use  of  the  said  road,  nor 
from  collecting  and  applying  any  money  due  to  the  said  company 
from  any  source  whatever,  provided  said  application  shall  not  be 
to  the  prejudice  of  any  holder  of  any  of  the  said  bonds,"  does  not 
render  the  mortgage  fraudulent  and  invalid.  However  suspicious 
such  a  power  might  be  in  the  case  of  a  mortgage  of  ordinary 
goods,  the  very  nature  of  a  railroad  corporation,  its  business,  the 
wear  and  tear  of  its  iron,  ties,  and  rolling  stock,  the  constant 
necessity  of  replacing  injured  or  worn-out  appurtenances  with 
new,  forbids  the  inference  of  a  fraudulent  purpose.  The  power 
retained  is  in  the  interest  of  the  mortgagees  as  well  as  of  other 
creditors  of  the  company,  and  of  the  company  itself.^ 

Under  a  provision  in  articles  ratifying  the  consolidation  of  two 
railroad  companies,  preserving  the  rights  and  remedies  of  the 
creditors  of  the  old  companies,  but  authorizing  the  new  company 
to  dispose  of  any  property,  real  or  personal,  held  by  either  of  the 

1  Coopers  v.  Wolf,  15  Ohio  St.  523,  tain  not  only  the  ezpensen  incurred  in 

BrinkerhoflT,  C.  J.,  and  Scott,  J.,  diBsenu  making  the  sales,  but  also  the  taxes  upon 

ing.  the  lands.     Such  taxes  are  a  lien  and  par- 

Under  a  mortgage  of  lands  belonging  to  amount  claim,  and  may  be  regarded  as 

a  railroad  company  which  reserves  a  right  expenses  incurred  under  the  reservation, 

to  sell  the  lands  and  pay  the  proceeds  of  Nickerson  r.  Atchison,  T.  &  S.  F.  R.  R. 

the  sales  to  the  mortgage  trustees,  after  Co.  3  McCrary,  455;  17  Fed.  Rep.  408. 

deducting  expenses  incurred  in  executing  ^  Butler  r.  Rahm,  46  Md.  541. 
the  trust,  the  railroad  company  may  re- 
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original  companies,  the  power  of  sale  is  confined  to  sach  property 
as  is  not  needed  for  operating  the  road,  sach  as  surplus  lands,  and 
personal  ejBEects  not  in  present  use,  and  not  required  for  the  use  of 
the  road.^ 

60.  Reservation  of  power  to  create  a  prior  Uen.  —  The  Texas 
and  New  Orleans  Railroad  Company,  in  1858,  executed  a  first 
mortgage  of  its  property  with  a  special  reservation,  that  whenever 
the  company  should  procure  from  the  State  of  Texas  a  loan  of  six 
thousand  dollars  per  mile  out  of  the  school  fund,  and  should 
execute  its  bonds  to  the  state  for  the  same,  they  should  constitute 
a  lien  upon  the  property  mortgaged  prior  and  superior  to  the  lien 
of  the  above  mentioned  mortgage.  This  reservation  was  made 
in  pursuance  of  the  law  of  1856,  which  entitled  the  company  to 
this  school  fund  loan,  and  by  which  it  was  expressly  provided 
that  the  bonds  given  to  the  state  should  constitute  a  lien  upon  the 
road  and  charter  rights  of  the  company,  including  the  roadbed, 
right  of  way,  and  all  property  owned  by  the  company  as  neces- 
sary for  its  business ;  and  that  they  should  have  a  priority  over 
all  other  claims  against  the  company.  Early  in  1861  forty  miles 
of  the  road  remained  still  unfinished  and  the  resources  of  the  com- 
pany were  exhausted.  The  school  fund  loan  for  this  portion  of 
the  line,  on  which  the  company  had  relied,  was  essential  to  enable 
it  to  complete  the  work,  but  the  state  could  not  advance  any  more 
school  fund  bonds,  or  at  least  did  not.  In  this  situation  of  affairs 
an  act  was  passed^  entitled  ^^  An  act  for  the  relief  of  the  Texas 
and  New  Orleans  Railroad  Company,"  by  which  it  was  provided, 
among  other  things,  that  the  company  might  issue  a  first  mortgage 
upon  this  uncompleted  portion  of  its  road  to  the  amount  of  $6,000 
per  mile,  which  should  be  a  prior  lien  to  the  mortgage  of  1868, 
provided  the  company  would  relinquish  all  claims  to  the  state  loan 
for  that  portion  of  the  road.  The  mortgage  was  executed  accord- 
ingly. The  question  afterwards  arose  whether  the  mortgage  of 
1858  or  the  mortgage  of  1861  should  have  priority ;  the  holders 
of  the  bonds  of  1858  contending  that,  although  the  company  might 
have  given  such  a  lien  to  the  state  upon  borrowing  money  of  it, 
yet  that  it  had  relinquished  this  right,  and  therefore  that  these 
bonds  and  the  mortgage  thus  became  the  first  lien  on  the  road 

1  Spnice  V,  Mobile  &  M.  Ry.  Co.  79  Ala.        «  Act  of  Feb  7, 1871. 
576. 

56 


VARIOUS  PROVISIONS  OF  CORPORATE  MORTGAGES.  [§  60, 

and  its  appurtenances.  But  the  court  held  otherwise.^  The 
bonds  authorized  by  this  legislation  were  issued  for  full  value  to 
parties  who  received  them  in  good  faith  as  a  first  lien  upon  that 
portion  of  the  road ;  and  the  court  held  that  they  were  entitled 
to  stand  in  the  place  of  the  state  and  have  a  first  lien  on  such 
road. 

Objection  was  made  that  the  substituted  bonds  varied  from 
those  which  the  state  was  to  give  under  the  reservation  contained 
in  the  first  mortgage,  and  therefore  that  they  could  not  be  sub- 
stituted, even  by  legislative  aid,  without  impairing  the  obligation 
of  the  contract  between  the  company  and  the  bondholders  of  1858. 
One  variance  relied  upon  in  this  way  was,  that  the  substituted 
bonds  were  made  to  run  for  a  longer  time,  —  for  fifteen  years,  in- 
stead of  ten  years.  But  the  court  did  not  regard  this  as  of  the 
essence  of  the  contract.  There  was  no  specific  mention  of  the 
time  of  credit  in  the  reservation  made  in  the  mortgage,  though 
the  statutes  providing  for  the  issue  of  such  bonds  directed  the 
officers  of  the  state  to  allow  them  to  run  for  ten  years.  The  sub- 
stantial circumstance  as  between  the  company  and  the  bondhold- 
ers under  the  mortgage  of  1858  was,  that  the  company  had  the 
right  to  impose  upon  the  road  a  loan  of  $6,000  per  mile  and  make 
it  a  lien  prior  to  the  mortgage  which  secured  their  bonds. 

Another  variance  relied  upon  was,  that  the  substituted  mort- 
gage did  not  require  a  sinking  fund  to  be  reserved  for  the  pay- 
ment of  the  bonds,  as  was  the  case  with  the  bonds  which  were  to 
be  given  to  the  state*  This,  again,  was  not  regarded  as  affecting 
the  substance  of  the  right  as  between  the  parties.  It  was  rather 
a  mode  of  providing  for  payment,  and  the  company  was  neither 
richer  nor  poorer  by  reason  of  the  sinking  fund.  This  was  a 
matter  of  detail  for  the  officers  of  the  state  under  the  act  author- 
izing the  loan,  but  not  a  matter  of  essential  concern  to  the  bond- 
holders. 

But  a  variance  in  the  rate  of  interest,  the  bonds  to  be  given  for 
the  state  loan  bearing  six  per  cent,  interest,  whereas  the  bonds 
authorized  in  their  stead  bore  eight  per  cent,  interest,  imposed  an 
additional  burden  upon  the  road  beyond  what  was  stipulated  for. 
The  rights  of  the  bondholders  under  the  first  mortgage  were  there- 
fore invaded  to  the  extent  of  this  increase  in  the  rate  of  interest^ 
and  as  against  them  the  rate  must  be  reduced  to  six  per  cent. 

1  Campbell  v.  Texas  ft  New  Orleans  R.  R.  Ca  2  Woods,  263. 
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§§  61,  62.]      FORM  AND  CONSTBUGTION  OF  COBPOBATE  MOBTGAGES. 

61.  The  mortgage  usueJly  provides  in  some  form  for  the 
payment  of  taxes  by  the  mortgagor  while  in  possession.  A  pro- 
TisioQ  in  the  condition  of  a  defeasance  of  a  mortgage  given  by  a 
railroad  company  to  secure  its  bonds,  that  the  mortgage  shall  be 
void  if  the  mortgagor  well  and  truly  pays  the  debt  and  interest 
*' without  any  deduction,  defalcation,  or  abatement  to  be  made  of 
anything  for  or  in  respect  of  any  taxes,  charges,  or  assessments 
whatsoever,"  does  not  oblige  the  company  to  pay  an  income  tax 
of  five  per  cent,  imposed  by  act  of  Congress  upon  the  interest 
payable  upon  the  bonds,  and  which  such  companies  '^  are  author- 
ized to  deduct  and  withhold  from  the  payments  on  account  of  any 
interest  or  coupons  due  and  payable."  On  the  contrary,  the  com- 
pany complies  with  its  contract  when  it  pays  the  interest,  less  five 
per  cent.,  and  retains  the  tax  for  the  government.  The  provision 
has  reference  only  to  ordinary  taxes  imposed  upon  the  company 
and  the  property  in  its  possession.^ 

62.  A  provision  in  the  bonds  of  a  oorporation  for  their 
conversion  into  the  capital  stock  of  the  company  at  the 
pleasure  of  the  holder  is  inseparably  connected  with  the 
bonds  themselves,  and  can  be  availed  of  only  by  a  holder  of  such 
bonds,  and  only  so  long  as  he  continues  to  hold  them.  He  cannot 
assign  this  right  of  conversion,  or  his  right  of  action  for  a  breach 
of  the  stipulation  for  conversion,  separate  from  the  bonds.  To 
recover  in  an  action  against  the  company  for  its  refusal  to  convert 
the  bonds,  the  plainti£E  must  aver  and  prove  that  he  was  at  the 
commencement  of  his  action  the  holder  of  the  bonds  for  the  con- 
version of  which  he  brought  suit.^ 

A  privilege  given  in  bonds  issued  by  a  company  that  the  hold- 
ers may  convert  them,  at  their  option,  within  a  specified  time,  into 
stock  of  the  company,  cannot  be  so  exercised  that  a  bondholder 
shall  receive  interest  on  his  bonds  and  interest  or  dividends  on 
the  stock  for  the  same  period.  Neither  is  he  entitled  to  new  stock 
issued  to  stockholders  in  place  of  dividends  before  he  exercises 
his  option  to  convert  his  bonds.^  He  is  entitled  merely  to  stock, 
and  not  to  stock  with  dividends  or  interest  thereon.    If  that  were 

1  Haight  i\  Railroad  Co.  6  Wall.  15 ;  1        >  Dennej  v,  Cleveland  &  P.  R.  R.  Co. 
Abbott  C.  &  D.  Ct.  R.  81.    See  1  Jones    28  Ohio  St.  108. 

on  Mortgages,  §  358.  >  Sutliff  v,  Cleveland  &  M.  R.  R-  Co. 

24  Ohio  St.  147. 
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his  right,  the  longer  he  delayed  his  election  the  more  he  would 
receive. 

Under  a  statute  authorizing  railroad  corporations  to  borrow 
money  for  certain  purposes  and  to  issue  bonds  secured  by  mort- 
gages of  the  corporate  franchises  and  property,  and  providing 
that  the  *'*'  directors  may  confer  on  any  holder  of  such  bonds  the 
right  to  convert  the  principal  due  or  owing  thereon  into  stock, 
under  such  regulations  as  the  directors  may  see  fit  to  adopt/'  it 
was  held  in  Belmont  v.  Urie  Railway  Company  that  the  directors 
of  this  corporation  had  the  power  to  issue  such  convertible  bonds, 
although  the  limit  of  the  amount  of  capital  stock  fixed  by  its  char- 
ter had  already  been  reached,  there  being  no  condition  imposed 
upon  the  right  of  the  directors  to  authorize  the  conversion  of  such 
bonds  into  stock,  except  that  the  bonds  be  issued  for  the  purposes 
specifically  authorized ;  and  this  being  so,  it  was  further  held  that 
the  directors  bad  power  to  issue  stock  in  conversion  of  such  bonds.^ 
It  was  declared,  however,  that  if  the  court  were  satisfied  that 
bonds  were  about  to  be  issued  by  the  directors,  not  for  the  pay- 
ment of  money  actually  borrowed  for  the  purposes  authorized  by 
the  statute,  but  as  a  part  of  a  fraudulent  device  to  increase  the 
stock,  the  issuing  of  them  might  be  restrained  by  injunction; 
and  moreover,  that  while  the  bonds  remained  in  the  hands  of 
any  persons  affected  with  notice  that  they  did  not  represent  a 
bond  fide  indebtedness,  but  were  issued  with  such  fraudulent  de- 
sign, the  issuing  of  stock  in  conversion  of  the  bonds  might  also 
be  enjoined.* 

This  decision,  that  a  corporation  may,  through  the  instrumen- 
tality of  convertible  bonds,  issue  stock  after  it  has  already 
reached  the  limit  of  its  powers  of  issuing  it,  is  of  doubtful  au- 
tliority;  but  it  illustrates  one  phase  of  the  management  of  a 
great  corporation,  so  much  of  whose  history  has  been  one  of  fraud 
and  disaster  from  the  beginning,  reflecting  no  honor  upon  the 
great  state  whose  courts  have  had  so  much  to  do  in  making  up 
the  humiliating  record.^ 

63.  A  mortgage  deed  may  be  reformed.   Thus  a  mortgage  to 

1  Belmont  V,  Erie  Bj.  Oo.  52  Barb*  *  Belmont  v.  Erie  B/.  Co.  mpra,  per 
(N.  T.)  637 ;  and  see  Bameej  v.  Erie  Bj.    Cardozo,  J. 

Co.  38  How.  Pt.  (N.  Y.)  193,  217.  *  See  "  Chapters  of  Erie/'  bf  Charies 

F.  Adams,  Jr. 
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trustees  for  bondholders,  from  which  words  of  inheritance  have 
been  inadvertently  omitted,  will  be  reformed  as  against  subse- 
quent incumbrancers  and  purchasers,  when  it  appears  from  the 
deed  itself,  as  recorded,  that  the  nature  of  the  trust  required  that 
an  estate  in  fee  should  pass  by  the  deed.^  The  New  Jersey  West 
Line  Railroad  Company  made  such  a  mortgage,  and  constructive 
notice  of  the  entire  instrument  was  afforded  by  the  record  of  it.^ 
*^  It  was  a  conveyance,  by  way  of  mortgage,  in  trust,  and  the  es- 
tate intended  to  be  conveyed  to  the  trustees  may  be  ascertained 
from  the  provisions  of  the  trust  itself.  If  they  require  for  their 
execution  that  the  trustees  shall  have  an  estate  in  fee,  then  an 
estate  in  fee  will  be  held  to  have  passed  to  them.  The  mortgage 
provides  that,  in  case  of  default  for  the  period  of  six  months  after 
presentation  of  coupons  for  interest  and  demand  of  payment,  or 
default  for  six  months  in  payment  of  principal,  the  trustees,  or 
the  survivors  of  them,  or  their  successors,  may  sell  and  dispose  of 
the  mortgaged  premises,  and  make  and  deliver  to  the  purchaser  or 
purchasers  thereof  good  and  sufficient  deed  and  deeds  in  the  law, 
in  fee  simple,  therefor ;  and  that  the  sale  and  conveyance  so  made 
shall  be  a  perpetual  bar,  both  in  law  and  in  equity,  against  the 
company,  and  all  claiming  or  to  claim  the  property  under  it,  or  its 
successors  or  assigns  ;  and  that  the  sale  shall  vest  the  right,  title, 
estate,  interest,  property,  and  possession  of,  in,  and  to  the  premises, 
wholly  and  absolutely  in  the  purchaser  or  purchasers.  To  exe- 
cute this  provision  of  the  mortgage  a  fee  in  the  trustees  is  neces- 
sary, for  they  could  not  convey  a  fee  if  they  themselves  had  only 
a  less  estate.  This  provision  is  of  itself  evidence  and  notice  of 
the  estate  intended  to  be  conveyed  by  the  mortgage,  that  it  was 
an  estate  in  fee.  The  mortgage,  therefore,  may  be  reformed,  as 
prayed  in  the  bill,  in  the  words  of  conveyance  and  in  the  haben- 
dum clause,  as  against  all  the  defendants." 

64.  Beoording.  —  A  mortgage  by  a  railroad  company  or  other 

1  Coe  V.  N.  J.  Midland  Ky.  Co.  31  N.  J.  as  joint-tenants,  and  not  as  tenants  in 

£q.  105.  common  as  aforesaid,  to  the  only  proper 

^  Kandolph  v.  N.  J.  West  Line  R.  R.  use,  benefit,  and  behoof  of  the  trustees, 

Co.  28  N.  J.  £q.  49.  and  the  survivor  of  them,  and  their  sue- 

The  habendum  of  the  mortgagre  was  to  cessors  and  assigns,  as  joint-tenants,  and 

the  trustees,  as  joint-tenants,  and  not  as  not  as  tenants  in  common  as  aforesaid, 

tenants  in  common,  and  to  the  survivors  forever,  in  trust,  nevertheless,  &c.    See  1 

of  tViem,  and  their  successors  and  assigns,  Jones  on  Mortgnges,  §§  97-99. 
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corporation,  so  far  as  concerns  its  real  property,  is  ordinarily  sub- 
ject to  the  same  laws  and  rules  of  law  in  regard  to  recording  that 
a  mortgage  of  real  property  by  an  individual  is. 

In  several  states,  however,  it  is  provided  that  railroad  mort- 
gages shall  be  recorded  in  the  office  of  the  secretary  of  state. 

In  case,  however,  of  a  mortgage  made  by  a  corporation  to  a 
state  in  pursuance  of  a  public  statute  granting  aid  to  the  corpora- 
tion, the  state  will  not  be  prejudiced  by  the  neglect  of  her  agents 
to  have  the  mortgage  recorded ;  for  all  persons  are  required,  at 
their  peril,  to  take  notice  of  a  public  statute.^ 

^  Memphis  &  Little  Rock  R.  R.  Co.  v.    rolling  stock  and  other  personal  propertjr. 
State,  37  Ark.  632.    The  recording  of    is  considered  in  Chapter  v. 
railroad  mortgages,  so  far  as  the/  cover 
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to  the  franchise,  70-74. 
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the  tolls  and  income  of  a  railroad, 
80-90. 


I.   What  i8  embraced  in  a  Mortgage  of  the  Undertaking. 

65.  In  England  a  railway  mortgaere  usually  embraoes  only 
the  ^^  undertaking  "  of  the  company,  and  the  tolls  and  moneys 
arising  out  of  the  '^  undertaking."  This  is  different  from  a  mort- 
gage of  the  property  of  the  company.^  By  the  term  "  undertak- 
ing "  is  meant  the  railway  as  a  completed  whole  by  which  tolls 
and  profits  are  earned.  Various  ingredients  go  to  make  up  the 
undertaking,  but  these  ingredients,  strictly  speaking,  are  not  the 
subjects  of  the  mortgage,  but  only  the  completed  work  from 
which  the  earnings  come.  The  term  ^^  undertaking  "  is  the  proper 
style,  not  for  the  ingredients,  but  for  the  completed  work.^ 

The  London,  Chatham,  and  Dover  Railway  Company,  having 

^  Perkins  v.  Fritchard,  3  R.  &  Canal  cure  and  to  pay  the  debt    The  living  and 

Cases,  95 ;  Hart  v.  Eastern  Union  Ky.  going  concern  thus  created  by  the  legis- 

Co.  6  lb.  818;  7  Exch.  246,  265.  lature  must  not,  under  a  contract  pledging 

'  "  It  is  in  this  sense,  in  my  opinion/'  it  as  security,  be  destroyed,  broken  up,  or 

said  Lord  Cairns,  "  that  the  '  nndertak-  annihilated.   The  tolls  and  sums  of  money 

ing'  is  made  the  subject  of  a  mortga<;e.  ejusdem  generis  —  that  is  to  say,  the  eam- 

Whatever  may  be  the  liability  to  which  ings  of  the  undertaking — must  be  made 

any  of  the  property  or  effects  connected  available  to  satisfy  the  mortgage ;  but,  in 

with  it  may  be  subjected  through  the  my  opinion,  the  mortgagees  cannot,  under 

legal  operation  and  consequences  of  a  their  mortgages,  or  as  mortgagees,  by 

judgment  recovered  sgainst  it,  the  under-  seizing,  or  calling  on  this  court  to  seize, 

taking,  so  far  as  these  contracts  of  mort-  the  capita]  or  the  lands,  or  the  proceeds 

gage  are  concerned,  is,  in  my  opinion,  of  sales  of  land,  or  the  stock  of  the  nnder- 

made  over  as  a  thing  complete,  or  to  be  taking,  either  prevent  its  completion  or 

completed,  as  a  going  concern,  with  inter-  reduce  it  into  its  original  elements  when 

nal  and  parliamentary  powers  of  manage-  it  has  been  completed."    Gardner  v.  Lon- 

ment  not  to  be  interfered  with,  —  as  a  don,  C.  &  D.  Ry.  Co.  L.  R.  2  Ch.  App. 

frnit-bearinfr  tree,  the  produce  of  which  is  201,  217  ;  36  L.  J.  Ch.  323. 
the  fund  dedicated  by  the  contract  to  se- 
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made  a  mortgage  of  its  undertaking  and  the  tolls  and  profits  aris- 
ing from  that,  a  question  arose  upon  default  in  the  payment  of 
the  money  received,  whether  a  receiver  should  be  appointed  of  the 
rents,  and  of  the  sale  proceeds  of  certain  surplus  lands.  Such 
lands  in  England  may  be  acquired  in  one  of  two  ways :  they  may 
be  lands  taken  by  the  railway  company  in  the  belief  that  they 
would  be  required  for  its  line,  or  for  the  stations  and  works  con- 
nected with  it ;  or  they  may  be  lands  which  the  owner  has  forced 
the  company  to  buy,  in  order  that  he  may  not  have  a  severed 
part  of  a  tenement  or  field  left  on  his  hands.  In  either  case  the 
company  is  obliged  to  resell  the  land  within  a  limited  time,  apply- 
ing the  proceeds  to  the  purposes  of  the  company.^ 

1  Gardner  v.  London,  C.  &  D.  Rj.  Co.  this  troBt ;  that  they  are  to  be  applied  for 

L.  R.  2  Ch.  App.  201,  217 ;  36  L.  J.  Ch.  the  pnrpoeea  of  the  special  act,  that  is,  for 

323.    "  It  is  obvious  from  this,"  said  Lord  the  purposes  of  the  nndertaking ;   that 

Justice  Cairns,  delivering  the  decision  of  these  moneys,  therefore,  become  and  form 

the  court,  "  that  the  surplus  land  is  in  a  part  of  the  undertaking,  and  therefore 

truth  the  representative  and  equivalent  of  the  security,  and  ought  to  be  preserved 

of  a  certain  portion  of  the  capital  pro-  and  applied  for  them  by  this  court.    It  is 

Tided  by  the  company  for  the  execution  necessary  to  observe  carefully  to  what 

of  their  works,  which  has — not  for  the  length  this  argument  must  go.    A  railway 

purposes  of  profit,  but  for  the  protection  is  made  and  maintained  by  means  of  its 

of   landowners  — •  been    temporarily    di-  capita],  by  means  of  its  borrowed  money, 

Terted  and  invested  in  land  to  be  again  re-  of  its  land,  of  its  proceeds  of  sale  of  sur- 

sold,  and  which  is  to  return  to  the  capital  plus  land,  of  its  permanent  way,  of  its 

of  the  company  when  the  object  for  which  rolling  stock.    All  these  may  be  said,  in 

it  was  diverted  has  been  accomplished,  a  sense,  to  be  connected  with,  to  be  parts 

And  as  regards  the  interim  rents,  if  any,  of,  to  make  up,  the   undertaking.    If  a 

of  surplus  lands,  they  would  appear  to  be  mortgage  of  the  undertaking  carries  in 

in  the  same  position  as  the  income  arising  specie  the  sale  moneys  of  surplus  lauds, 

from  capital  provided  by  the  company,  it  must  equally,  and  on  the  same  princi- 

and   temporarily  invested  in  any  other  pie,  carry  in  specie  the  ordinary  land  of 

manner  until  needed.    The  argument  by  the  company,  the  capital,  the  permanent 

which  the  debenture  holders  maintained  way,  the  rolling  stock,  nay,  even  the  very 

their  right  to  a  receiver  of  the  proceeds  money  itself  lent  on  the  mortgage.    The 

of  the  surplus  lands  is  in  substance  this :  assignment  made  by  the  mortgage  deben- 

They  say  they  are  mortgagees  of  the  un-  ture  is  immediate,  and  is  to  continue  for 

dertaking,  and  of  the  tolls  and  sums  of  three  years  at  the  least.    If  the  debenture 

money  arising  out  of  it,  or  by  Tirtue  of  holders  are  right  in  their  argument,  they 

the  act  authorizing  it ;  that  all  the  land  become  immediate  assignees  tn  specie  of 

taken  by  the  company  under  its  parlia-  all  the  ingredients  which  I  have  enumer- 

mentary  powers  goes,  in  the  first  instance,  ated  as  going  to  make  up  the  undertak- 

toform  a  part  of  the  undertaking;  that  ing,  and  they  might  from  the  first  have 

as  soon  as  any  land  becomes  surplus  land,  asserted  their  rights  as  mortgagees  by 

it  becomes  subject  at  the  same  time  to  the  taking  and  impounding,  not  merely  the 

parliamentary  provision  for  its  resale,  but  proceeds  of  surplus  lands,  but  the  capital, 

the  sale  moneys  are  in  return  subjected  to  the  cash  balances,  the  rolling  stock,  and 
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In  conclnsion,  it  was  held  that  the  debentures  did  not  consti- 
tute  a  mortgage  of  the  whole  of  the  property  and  effects  of  the 
company,  as  parts  of  the  undertaking;  and  therefore  that  the 
sale  moneys  of  the  surplus  lands  were  not  embraced  in  the  mort- 
gage. The  company  having  given  a  charge  upon  these  lands  to 
contractors  to  the  railway,  a  receiver  was  appointed  of  the  pro- 
ceeds of  the  sale  of  them  in  favor  of  the  assignees  of  the  con- 
tractors. 

66.  The  word  ^^undertaking,"  having  no  settled  mean- 
ing, must  be  construed  with  referenoe  to  the  obvious  inten- 
tion of  those  who  employ  it.  While  the  word  does  not,  primd 
facie^  include  the  lands  of  the  company,  it  does  not  necessarily  ex- 
clude them.  As  declared  by  Mr.  Justice  Coleridge,^  "  That  word 
is  ambiguous,  and  may  be  construed  as  meaning  the  speculation 
generally,  or  possibly  it  may  be  taken  to  include  the  land  itself." 
This  point  is  further  illustrated  by  the  ciise  of  the  New  Bruns- 
wick and  Canada  Railway  Company.  By  various  acts  of  the 
imperial  and  colonial  legislatures,  this  company  was  entitled  to 
grants  of  a  large  amount  of  land  not  connected  with  or  necessary 
for  the  completion  of  the  railway.  This  land  the  company  had 
taken  as  a  land  company,  with  the  object  of  making  it  a  source 
of  profit  by  sale  and  otherwise.  It  issued  debentures,  mortgaging 
to  each  holder  the  undertaking,  and  all  moneys  to  arise  from  the 
sale  of  lands,  and  all  future  calls,  and  all  tolls,  engines,  rolling 
stock,  and  all  the  estate,  right,  title,  and  interest  of  the  company 
in  the  same,  provided  that  nothing  therein  contained  should  be 
held  to  limit  the  power  of  sale  or  appropriation  by  the  company 
of  any  of  its  lands,  nor  constitute  a  charge  upon  them.  Certain 
judgment  creditors  of  the  company  issued  execution  against  the 
land  of  the  company,  whereupon  the  debenture  holders,  in  order 
to  protect  the  lands  of  the  company,  and  restrain  a  sale  of  the 
lands  by  the  judgment  creditors,  instituted  a  suit  in  the  Supreme 

even  their  own  money  advanced.    Now,  it  munication ;   and  yet,  according  to  the 

U  beyond  qneation  that  the  great  object  necessary  consequence  of  the  plaintiffs' 

which  }>arliament  has  in  view,  when  it  argument,  the  moment  the  company  bor« 

grants  to  a  railway  company  its  compnl-  rowed  money  on  debentures  it  would  de- 

aory  and  extraordinary  powers  over  pri-  pend  on  the  will  or  caprice  of  the  deben- 

▼ate  property,  is  to  secure  in  return  to  the  ture  holder  whether  the  railway  was  made 

public  the  making  and  maintaining  of  a  at  all" 

great  and  complete  means  of  public  com-  ^  Myatt  v.  St  Helen's  &  R.  G.  Ry.  Co. 
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Court  of  New  Brunswick,  and  obtained  an  order  appointing  a 
receiver.  A  motion  for  an  injunction  having  been  refused  by 
one  of  the  judges,  and,  upon  appeal,  again  refused  by  the  Su« 
preme  Court  of  Judicature  of  the  province,  an  appeal  was  taken 
to  the  Privy  Council,  which  affirmed  the  decree  of  the  provincial 
court.^ 

67.  The  word  ^*  undertaking ''  is  frequently  used  in  oonnec- 
tion  with  other  generiskl  words,  and  the  effect  of  that  word,  and 
of  the  others  as  well,  is  to  be  determined  in  some  measure  by 
the  connection ;  and  especially  is  this  the  case  in  reference  to  the 
question  whether  the  charge  is  upon  the  income  merely,  or  as  well 
upon  the  property.  A  mortgage  of  *'  the  undertaking  and  all  the 
real  and  personal  estate"  was  held  to  include  all  the  personal 
estate  then  existing,  but  not  personalty  subsequently  acquired.' 
A  company  whose  business  was  to  buy  and  sell  land,  to  build, 
buy,  and  sell  houses,  to  furnish  houses  for  hotels,  and  to  carry  on 
the  business  of  hotel-keepers,  pledged  **  the  property  belonging  to 
ns  for  the  time  being,  during  the  subsistence  of  the  debenture, 
with  all  the  buildings  and  stock  on,  and  connected  with,  our  said 
property,  and  all  the  receipts  and  revenues  to  arise  therefrom," 
and  declared  that  the  entire  debenture  loan  and  interest  should  be 
a  first  charge  on  *^our  undertaking,  and  property,  and  receipts,  and 
revenues  aforesaid."  Upon  the  winding  up  of  the  company,  it 
was  held  that  the  effect  of  the  debentures  was  to  give  the  holders 

1  Wickham  v.  New  Brnnswick  &  C.  Rj.  the  lands,  they  are  entitled,  under  the 

Co.  L.  R.  1  P.  C.  64 ;  1  Cox's  Joint  Stock  terms  of  the  deben tares,  to  all  the  moneys 

Cas.519.  Lord  Chelmsford,  delirering  the  arising  from  such  sale.    It  is  quite  clear, 

opinion,  said  that  the  proviso  was  not  in-  howerer,  that  the  sales  contemplated  hy 

consistent  with  the  sweeping  and  general  the  grant  are  those  which  are  to  be  made 

terms  of  the  debenture,  but  merely  ex-  hy  the  company  in  the  coarse  of  their  reg- 

planatory  of  them.    "It  seems  clear  to  nlar  operations.    The  judgment  creditors 

their  lordships  that,  the  lands  not  heing  in  take  what  belonged  to  the  company,  hnt 

terms  granted  by  the  mortgage  dehen-  do  not  take  under  them ;  and  a  sale  hy  the 

tures,  the  proriso  makes  the  intention  of  sheriflT  under  an  execution  is  a  sale  bylaw, 

the  parties  perfectly  dear,  that  no  gen-  and  not  by  the  company.  It  is  clear,  upon 

eral  expression  used  in  the  grant  was  in-  the  whole  case,  that  the  lands  of  the  com- 

tended  to  comprehend  them,  and  therefore  pany  did  not  pass  to  the  mortgagees  under 

that  the  dehen  tare  holdere  are  not  entitled  the  debentures,  nor  are  they  entitled  to  the 

to  interfere  with  the  sale  of  the  lands  nn.  proceeds  of  the  forced  sales." 

der  the  execution  issued  by  the  judgment  *  Tnre  New  Clydach  Sheet  &  Bar  Iron 

creditors.    But  the  debenture  holders  in-  Co.  L.  R.  6  £q.  514. 
sist,  that,  if  they  cannot  stop  the  sale  of 
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a  charge,  in  priority  to  other  creditors,  upon  the  land  and  other 
property  of  the  company.^ 

Whether  the  term  ^'  undertaking"  constitutes  a  charge  upon  the 
income  merely,  or  as  well  upon  the  property  itself,  depends  very 
much  upon  the  purpose  of  the  corporation  and  the  nature  of  the 
property  involved.  When  the  property  consists  of  a  permanent 
railway,  all  parts  of  which  are  essential  to  the  continued  existence 
and  operation  of  the  company,  whose  charter  was  granted  for  the 
purpose  of  securing  the  public  convenience,  it  is  not  consistent 
with  the  policy  of  the  English  law  to  allow  the  property  itself  to 
be  mortgaged,  sold,  or  dealt  with  in  any  way  so  as  to  endanger 
the  permanent  maintenance  of  the  railway ;  and  therefore  a 
mortgage  of  the  undertaking  is  construed,  with  reference  to  the 
peculiar  subject  matter  to  be  affected,  to  mean  the  income  of  the 
property  and  not  the  corpus  of  it.^ 

68.  The  mortsa^e  debenture  in  common  use  in  England 
is  not  aocompanied  by  any  separate  instrument,  such  as  a  bond 
or  note,  affording  a  personal  remedy  against  the  corporation  ;  but 
the  mortgage  itself  usually  contains  a  covenant  for  the  payment 
of  the  principal  of  the  loan.^  Such  a  debenture  in  the  usual  form 
was  made  by  the  Eastern  Union  Railway  Company,  by  which  it 
assigned  ^^  the  said  undertaking,  and  all  the  estate,  right,  title, 
and  interest  of  the  company  in  the  same,  to  hold  until  the  sum  of 
X1,000,  together  with  interest  for  the  same  at  the  rate  of  £5  for 
every  £100  by  the  year,  be  satisfied ;  the  principal  sum  to  be 
paid  on  the  first  day  of  January,  1861."  The  question  arose 
whether  this  instrument  afforded  a  personal  remedy  against  the 
company.  Baron  Parke,  delivering  the  opinion  of  the  Court  of 
Exchequer,  holding  that  an  action  was  maintainable  upon  it,  said 
of  this  instrument :  "  The  first  part  merely  assigns,  in  considera- 
tion of  £1,000,  the  undertaking,  and  all  the  tolls  and  sums  of 
money  arising  by  virtue  of  the  act,  to  hold  until  the  sum  of 
£1,000,  with  £5  per  cent,  interest  per  annum,  should  be  satisfied. 
If  the  instrument  had  stopped  there,  it  would  have  operated  sim- 
ply as  a  transfer  (commonly,  but  improperly,  called  a  mortgage) 

^  In  re  Marine  Mansions  Co.  L.  R.  4  Co.  L.  R.  5  Cb.  318,  321,  per  Giffard, 

Kq.  601.    See,  also,  In  re  General  South  L.  J. 
American  Co.  L.  R.  2  Ch.  D.  337.  »  Hart  v.  Eastern  Union  Rr.  Co.  6  Ry. 

^  Inre  Panama,  N.  Z.  &  A.  Ruval  Mail  &  Canal  Cas.  818 ;  7  Ezch.  246,  265. 
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of  the  sabject  matter  till  the  sum  was  satisfied  thereout.  The 
subject  conveyed  would  be  the  tolls,  certainly  the  unpaid  calls, 
and  probably  all  that  belonged  to  the  company  as  the  proprietors 
of  the  railway,  which  any  one  is  at  liberty  to  use  on  paying  tolls, 
but  not  the  stock  or  property  belonging  to  the  company  as  com- 
mon carriers  of  passengers  or  goods  for  hire,  nor,  according  to  the 
case  of  Myatt  v.  St.  Helenas  Ry,  Co.y^  the  soil  of  the  railway  itself. 
The  railway  acts  have  been  prepared  on  the  model  of  the  canal 
acts,  in  which  the  principal  object  of  the  company  is  the  proprie- 
torship of  the  canal,  and  the  profits  derived  from  the  use  of  it  by 
the  public  in  general ;  but  soon  after  the  establishment  of  rail- 
ways, it  was  found  that  the  companies  alone  could  use  them  bene- 
ficially by  themselves  monopolizing  the  conveyance  upon  them ; 
so  that  the  theory  of  these  acts  and  the  practice  under  them  are 
entirely  at  variance.  So  far,  the  instrument  we  are  considering 
would  give  no  right  of  action  to  the  plaintiffs,  and  would  resemble 
that  in  Pontet  v.  Badngstoke  Canal  Co.;^  but  in  the  conclusion 
there  is  a  stipulation  that  the  principal  is  to  be  paid  on  the  1st 
of  January,  1851 ;  and  this  certainly  imports  a  covenant  by  the 
company  that  the  sum  shall  be  repaid  on  that  day,  unless  there  be 
something  in  the  acts  to  qualify  or  alter  the  meaning  of  that  ex- 
pression. The  effect,  then,  of  the  instrument  would  be  to  pledge 
the  tolls  and  property  of  the  company  as  proprietors,  but  not  their 
stock  or  property  as  carriers ;  and  to  impose  an  obligation  on  them 
to  repay  the  principal  on  a  certain  day ;  for  the  breach  of  which 
an  action  would  lie  against  the  company,  the  judgment  in  which 
action  would  be  satisfied  out  of  their  general  property  belonging 
to  them  as  carriers  or  otherwise."  A  writ  of  error  having  been 
brought  on  this  judgment,  it  was  affirmed.^ 

69.  In  England  future  calla  on  the  shareholders  oannot 
be  mortgased  without  express  legislative  authority,  so  as  to 
preclude  the  company  from  receiving  and  applying  them  to  the 
purposes  of  the  company.^  Existing  unpaid  calls,  even,  will  not 
be  included  in  a  mortgage,  unless  there  are  clear  words  showing 

1  2  Q.  B.  364.  Sankej  Brook  Coal  Co.  L.  R.  10  Eq.  381 ; 

^  3  Bing.  N.  C.  433.  Companies    Clauses    Consolidation   Act, 

«  Eastern  Union  Uy.  Co.  r.   Hart.  8  1845,  8  &  9  Vict.  ch.  16,  §  43  ;  Gardner  r. 

Exch.  116.  London,  C.  &  D.  Ry.  Co.  L.  R.   2  Ch. 

*  In  Matter  of  British  ProTident  L.  &  201,  212,  i)er  Cairns,  L.   J. ;   Lewis  ». 

F.  Asf.  Co.  4  De  G.,  J.  &  S.  407  ;  In  re  Glenn,  84  Ya.  947. 
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an  intention  to  includo  them ;  thus,  where  the  terms  employed 
were,  **  all  the  lands,  tenements,  and  estates  of  the  company,  and 
all  their  undertaking,"  it  was  held  that  calls,  whether  to  be  made 
or  whether  made  and  remaining  unpaid,  were  not  included.^ 

II.   What  Property  passes  as  Appurtenant  to  the  Franchise, 

70.  Under  a  mortgage  of  a  road,  ^^  with  its  corporate  priv- 
ileges and  appurtenances,*'  only  such  property  passes  as  is 
directly  appurtenant  to  the  road,  and  is  indispensably  necessary 
to  the  enjoyment  of  its  franchises.^  Therefore  such  a  mortgage 
does  not  cover  town  lots  adjoining  the  roadbed,  without  specific 
mention  of  the  lots,  although  purchased  by  the  company  ostensi* 
bly  for  a  basin  to  connect  the  road  with  river  navigation,  unless 
as  a  matter  of  fact  such  lots  are  essential  to  the  enjoyment  of  the 
corporate  franchises.^  It  does  not  cover  a  hotel  not  used  in  con- 
nection with  the  road  and  for  its  convenience,  but  as  an  ordinary 
botel.^  But  it  covers  a  hotel  used  for  the  accommodation  of  the 
patrons  and  employees  of  the  road.* 

A  mortgage  of  all  the  franchises,  lands,  and  appointments  of 
the  main  line  of  a  railroad,  then  owned  by  the  company  or  there- 
after to  be  acquired,  does  not  include  a  lateral  branch,  or  exten- 
sion subsequently  made.® 


1  King  V,  Marshfdl,  33  Bear.  565. 

'  State  V.  Glenn,  18  Ney.  34;  Morgan 
V.  Donoyan,  58  Ala.  241. 

s  Shamokin  Vallej  R.  R.  Co.  t;.  Lirer- 
more,  47  Pa.  St.  465, 47 1 .  Upon  the  rela- 
tion of  Buch  property  to  the  road,  Mr.  Jus- 
tice Agncw  said :  "  So  far  as  the  railroad 
was  involved,  its  purposes  were  of  a  public 
nature,  —  the  transportation  of  freight 
and  passengers ;  but  so  far  as  the  com- 
pany prosecuted  the  coal  trade,  it  was  an 
object  of  private  gain,  not  essential  to  the 
railroad  franchise,  and  which  they  might 
or  might  not  prosecute  at  pleasure.  Now, 
admitting  that  the  company  might,  by 
implication  from  the  language  of  the  chnr- 
ter,  establish  a  basin,  as  a  device  for  the 
more  convenient  carrying  on  of  the  coal 
trade,  yet  it  was  a  work  not  essential  to 
the  railroad  franchise  involving  the  pub- 
lic interests,  and  therefore  one  the  com- 
pany might  establish  or  withdraw  at  their 
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pleasure.  A  basin  may  be  very  conven- 
ient to  enable  boats  to  approach  a  railrond 
and  take  freight  from  its  cars ;  but  clearly 
it  does  not  belong  to  it,  constitutes  no  es* 
sential  incident,  and,  therefore,  like  ware- 
houses, coHl-yards,  machine  shops,  etc.,  is 
an  independent  structure,"  See,  also,  Bos- 
ton &  N.  T.  Air  Line  R.  R.  Co.  v.  Coffin, 
50  Conn.  150 ;  Mississippi  Val.  Co.  v, 
Chicago,  St.  L.  &  N.  O.  R.  R.  Co.  58 
Miss.  896;  Alabama  v,  Montague,  117  U. 
8.  602 ;  Millard  v.  Burley,  13  N.  W.  Rep. 
278. 

^  Mississippi  Val.  Co.  v.  Chicago,  St. 
L.  &  N.  O.  R.  R.  Co.  8upra, 

*  United  States  Trust  Co.  v.  Wabash, 
St.  L.  &  P.  Ry.  Co.  32  Fed.  Rep.  480. 

•  Randolph  v,  N.  J.  West  Line  R.  R. 
Co.  28  N.  J.  £q.  49;  Alexandria  &  F. 
Ry.  Co.  V,  Graham,  31  Gratt.  (Va.)  769 ; 
Hodder  v.  Ky.  &  G.  E.  Ry.  Co.  7  Fed. 
Rep.  793. 
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A  mortgage  of  the  main  line  of  a  railroad  and  its  appurte- 
nances, located  iu  the  State  of  Arkansas,  does  not  cover  real 
estate,  depot  buildings,  and  tt*ackways,  situated  in  Tennessee, 
across  the  state  line  from  the  terminal  point  of  the  main  railroad 
line ;  bat  such  property  is  subject  to  attachment  in  the  courts  of 
the  latter  state.^ 

A  mortgage  by  a  railroad  company  of  property  which  it  was 
not  authorized  to  acquire  or  hold,  is  not  effectual  to  pass  such 
property  if  the  words  of  conveyance  describe  the  property  mort- 
gaged as  property  used  or  to  be  used  in  the  construction  and 
management  of  the  company^s  road.  Thus,  where  a  charter  of 
a  railroad  company  authorized  it  to  acquire  and  hold  property  to 
be  used  in  the  consti*uction  and  operation  of  the  road,  or  in  con- 
nection therewith,  and  a  mortgage  used  like  terms  in  describing 
the  property  conveyed  by  the  mortgage,  the  mortgage  was  held 
not  to  include  property  acquired  by  the  company  from  an  opposi- 
tion steamship  line,  for  the  purpose  of  withdrawing  it  from  busi- 
ness and  preventing  competition,  which  property  was  never  used, 
nor  intended  to  be  used,  by  the  company  in  connection  with  its 
railroad,  or  as  appurtenant  to  it.^ 

71.  Chanffe  of  route.  —  A  mortgi^  conveying  the  franchise 
of  a  railroad  company  and  all  property  to  be  acquired,  covers  the 
road  as  built,  although  a  change  be  made  in  the  route  from  that 
originally  contemplated  and  described  in  the  mortgage.  The  pur- 
chasers at  a  foreclosure  sale  under  such  mortgage  acquire  all  the 
title  to  the  road  that  the  bondholders  had  a  riglit  to  have  sold  ; 
or,  in  other  woi'ds,  title  to  the  road  as  constructed.' 

In  Iowa  it  is  provided  that,  upon  a  change  of  location  or  re- 
moval of  the  line  of  road,  all  mortgage  liens  and  other  incum- 
brances on  the  line  of  road  which  the  company  is  authorized  by 
the  court  to  change  shall  remain  valid  liens  and  incumbrances  on 
the  line  of  road  to  which  the  change  is  made,  and  shall  take 
priority  of  all  other  liens  and  incumbrances  upon  such  new  line 
of  road.^ 

It  is  also  provided  in  Ohio  that  when  any  railroad  company 
shall,  with  the  written  consent  of  three  fourths  in  interest  of  the 

1  Buck  9.  Memphis  4  L.  R.  R.  R.  Co.        <  Elwell  v.  Gnmd  St.  4  K.  R.  R.  Ca 
4  Cent.  L.  J.  4S0.    See  1 14S.  67  Barb.  83. 

'  Morgan  v.  Donovan,  58  Ala.  841.  ^  Laws  1876,  ch.  118,  §  5. 
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stockholders,  change  its  line  or  any  part  of  it,  either  partly  or 
wholly  constructed,  or  the  proposed  termini,  and  shall  file  a  copy 
of  the  resolution  with  the  secretary  of  state,  the  record  of  any 
mortgage  the  company  may  have  executed  to  secure  bonds  for  the 
construction  of  such  a  road,  in  each  county  through  which  the 
changed  line  of  such  railroad  shall  pass,  is  as  effectual  to  create 
a  lien  upon  the  changed  line  of  such  railroad  and  upon  all  the 
property  of  such  company  as  if  such  mortgage  contained  a  com- 
plete description  of  such  changed  line  and  of  such  property.^ 

A  mortgage  of  a  water  ditch  for  mining  purposes  does  not 
cover  a  new  independent  ditch  subsequently  constructed  by  a 
purchaser  from  the  mortgagor  along  a  different  course  and  be- 
tween different  termini,  for  the  purpose  of  being  used  in  place 
of  the  mortgaged  ditch,  in  case  the  new  ditch  is  not  an  appurte- 
nance of  nor  an  improvement  on  the  original  ditch.^ 

72.  Woodland  not  connected  with  the  road.  —  The  Racine 
and  Mississippi  Railroad  Company  made  a  mortgage  of  its  road 
and  superstructure,  track,  and  all  appurtenances,  made  or  to  be 
made,  the  land  upon  which  the  road  had  been  or  should  be  con- 
structed, including  the  depots,  shops,  engine-houses,  and  other 
constructions  at  the  termini  and  along  the  line  of  the  road,  and 
the  land  upon  which  the  same  were  erected,  and  that  which  should 
be  used  for  depot  and  station  purposes.  The  company  afterwards 
purchased  a  large  tract  of  woodland,  situated  seven  miles  from 
the  road,  for  the  purpose  of  supplying  it  with  timber  and  fuel. 
Upon  a  foreclosure  of  the  mortgage  it  was  insisted  that  this  tract 
of  land  was  embraced  in  the  mortgage ;  but  the  Supreme  Court 
of  Wisconsin  held  otherwise,  upon  the  ground  that  this  land  was 
not  included  within  the  express  terms  of  the  mortg«ge.* 

A  mortgage  of  a  railroad,  its  property  and  franchises,  does  not, 
without  special  mention,  include  land  purchased  under  the  au- 
thority of  a  provision  in  its  charter  which  authorized  the  com- 
pany to  hold  such  an  amount  of  land,  not  exceeding  five  acres  in 
any  one  place,  and  improvements,  at  the  termination  and  along 
the  line  of  the  road,  necessary  for  water  stations,  the  accommoda- 
tion of  passengers,  and  the  shipping  of  goods,  and  for  shops  and 

1  LawB  1876,  ch.  115.  *  DiuHmore  r.  Racioe  &  M.  R.  R.  Co.  19 

*  Mitchell  p.  Canal  Co.  75  Cal.  464.  Wis.  649 ;  Alabama  v.  Montague,  117  U 

8.602. 
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like  purposes,  if  the  land  so  purchased  be  not  appropriated  or  used 
for  these  purposes.^ 

73.  Canal  boats  owned  by  a  railroad  company  and  used  by  it 
in  connection  with  its  road,  but  beyond  the  terminus  of  it,  are  not 
included  in  a  mortgage  of  the  road  which  does  not  specify  them, 
except  under  the  general  description  of  ^'  all  other  personal  prop- 
erty whatsoever  in  any  way  belonging  or  appertaining  to  the  said 
railroad."  The  boats  might  be  said  to  be  in  a  general  way  ac- 
cessory to  the  business  of  the  road,  but  they  cannot  be  said  to 
belong  or  appertain  to  the  road.^ 

Although  a  corporation,  in  excess  of  the  powers  conferred  upon 
it  by  its  charter,  purchases  and  pays  for  steamboats  and  canal 
boats,  it  may,  when  once  in  possession  of  such  property,  make  a 
Talid  mortgage  of  them.  Neither  the  corporation  nor  any  one 
claiming  under  it  can  set  up  a  violation  of  its  chartered  powers 
to  defeat  the  title  of  a  mortgagee.  On  the  other  hand,  the  mort- 
gagee having  sold  the  prbperty  under  his  mortgage  cannot,  on  this 
ground,  excuse  himself  from  accounting  for  the  proceeds  of  the 
sale  upon  the  mortgage  debt.^ 

74.  An  equitable  right  of  action  may  be  the  subject  of  a 
mortgrage,  yet  it  is  important  that  such  right  should  be  described, 
both  in  the  mortgrige  and  in  the  advertisement  of  the  sale  under 
it,  so  that  it  shall  be  apparent  that  the  intention  was  to  include 
the  right  in  the  mortgage  and  the  sale.  The  La  Crosse  and  Mil- 
waukee Raih'oad  Company  having  mortgaged  its  road,  afterwards 
sold  and  conveyed  one  branch  or  division  of  it  to  the  Milwaukee 
and  Western  Railroad  Company,  which  assumed  the  payment  of 
a  portion  of  the  mortgage  debt,  and  covenanted  that  upon  default 
in  the  payment  of  the  principal  or  interest  of  such  portion  the 
former  company  might  reenter  upon  the  premises  and  foreclose 
and  sell  the  same.  Subsequently  the  La  Crosse  and  Milwaukee 
Company  executed  another  mortgage  of  its  line  of  road  from  Mil- 
waukee to  La  Crosse,  with  all  the  real  property,  rolling  stock,  and 
franchises  connected  with  the  road,  together  with  all  the  bonds, 
negotiable  paper,  accounts,  ^^  causes  of  action,  demands  and  choses 

1  Toungman  v.  Elraira  &  W.  R.  R.  Co.        >  Parish  v,  Wheeler,  22  N.  Y.  494. 
65  Pa.  St.  27S ;  Chapman  v.  Railroad  Co.        *  Parish  v.  Wheeler,  $npra ;  Bissell  v, 
26  W.  Va.  299.  Mich.  S.  &  N.  Ind.  R.  R.  Co/s,  lb.  25S. 
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in  action,  of  whatever  nature/'  which  the  company  might  own  or 
have  any  interest  in  on  the  day  of  its  first  making  default  on  the 
bonds  secured  by  the  mortgage.  Default  was  made  under  this 
mortgage,  and  the  property  as  described  in  the  mortgage  was  sold 
under  a  power  of  sale,  and  was  bought  by  a  trustee  in  behalf  of 
the  bondholders.  The  purchaser  claimed  the  benefit  of  the  cov- 
enant made  by  the  Milwaukee  and  Western  Company  in  favor  of 
the  La  Crosse  and  Milwaukee  Company,  and  sought  to  enforce  it 
by  suit.  It  was  held,  however,  that,  whether  a  right  to  enforce 
the  covenant  could  be  mortgaged  by  general  language  like  that 
contained  in  this  mortgage  or  not,  still  such  a  right  would  not  pass 
by  a  sale  under  the  power  without  a  more  definite  description  in 
the  notice  of  sale,  so  that  purchasers  might  know  what  they  were 
purchasing.^ 

Book  debts  of  a  company  may  be  mortgaged  under  a  power  to 
raise  money  by  mortgage,  with  or  without  power  of  sale,  of  any  of 
the  property  of  the  company.  Such  debts,  whether  accrued  or 
not,  are  property.^ 

A  claim  for  unpaid  subscriptions  to  corporate  stock  is  not 
covered  by  a  general  mortgage  of  the  railroad  and  its  appur- 
tenances.^ 

III.   WIuLt  Personal  Property  passes  as  Fixtures  or  Part  of  the 

Realty. 

75.  A  railroad  track  laid  down  for  the  permanent  use  of 
the  road  is  a  fixture  and  a  part  of  the  realty.  But  a  track  may 
be  personal  property  and  no  part  of  the  real  estate.  Whether  in 
any  case  it  be  realty  or  personalty  is  perhaps  a  mixed  question  of 

1  Milwaakee  &  M.  Rj.  Co.  r.  Milwan-  in  action  and  legal  instruments  are  to  be 

kee  &  W.  R.  R.  Co.  20  Wis.  174,  188.  sold,  there  ought  to  be  some  description 

Mr.  Justice  Cole,  delivering  the  opin-  or  designation  of  them.    Otherwise  such 

ion  of  the  court,  said :  "  A  sale  at  auction  sales  will  be  a  mere  idle  ceremony,  resolt- 

and  upon  notice  implies  that  there  is  some  ing  frequently  in  great  injury  Co  the  debtor 

designation  of  the  thing  offered  to  be  sold,  company,  and  leading  to  the  most  f  raudu-                            I 

so  that  persons  whom  the  law  invites  to  lent  speculations.      If  the  coTenants  in                            i 

such  auction  may  be  able  to  know  where  this  indenture  were  actually  sold  by  the 

and  what  is  the  property  they  are  about  trustee,  and  he  bid  in  reference  to  them»                           j 

to  purchase.  In  case  of  selling  a  railroad  it  should  be  so  averred.'* 

it  might  be  sufficient  to  designate  the  ^  Bloomer  v.  Union  Coal  &  Iron  Co.  L. 

property  sold  as  a  railroad  between  given  R.  16  £q.  383. 

points,  with   its   rights,   privileges,  and  *  Dean  v.  Biggs,  25  Hnn  (N.  T.)>  1S2. 
fraocfaises.    But  it  seems  to  mt,  if  cbosee 
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law  and  of  fact,  like  most  questions  as  to  fixtures.  A  track  laid, 
for  instance,  for  the  purpose  of  taking  gravel  from  gravel  pits,  may 
be  realty  or  personalty ;  and  in  determining  which  it  is,  the  purpose 
with  which  it  was  put  down  is  of  more  importance  than  the  man- 
ner in  which  it  is  annexed  to  the  land.  If  permanent  in  its  charac- 
ter and  use,  or  intended  to  be  appropriated  to  the  land  for  its  use 
and  benefit,  and  adapted  to  any  use  or  purpose  to  which  the  land 
could  be  put,  and  if  at  the  same  time  it  is  so  laid  that  it  cannot 
be  easily  moved,  it  is  a  part  of  the  realty  and  passes  by  a  convey- 
ance. But  if  the  track  was  neither  originally  built  upon  the  land 
for  the  use  and  benefit  of  the  land,  nor  in  anywise  adapted  to  the 
uses  to  which  the  land  could  be  put ;  and  if  the  structure  be  not 
of  a  permanent  character,  but  temporary,  so  that  it  could  be  easily 
moved  on  the  ground  and  taken  therefrom  without  any  injury  to 
the  land,  and  it  was  not  intended  by  the  parties  who  built  it  and 
owned  the  land  at  the  time  it  was  built  that  it  should  be  appro- 
priated to  the  use  of  the  land,  but  simply  to  enable  the  railroad 
company  to  take  the  gravel  from  the  land,  the  track  would  not  be 
a  fixture  or  appurtenance  belonging  to  the  land,  h^t  personal 
property,  which  might  be  removed  by  the  owner  of  the  track  with- 
out incurring  any  liability  to  the  owner  of  the  land.^ 

76.  BCaterials  placed  upon  the  land  of  a  railway  for  use  in 
repairing  the  road,  such  as  iron  rails,  chairs,  spikes,  and  ties,  con- 
stitute a  part  of  the  realty  and  pass  by  a  mortgage  of  the  road.^ 

T7.  An  iron  safe  not  attached  to  the  freehold  is  personal 
property,  and  liable  to  be  taken  on  execution  against  the  com- 
pany;  and  an  iron  planing-machine  is  also  personal  property, 

1  Van  Kearen  v.  Central  R.  R.  Co.  of  aronod  loom,  and  in  no  way  attached 

K.  J.  38  N.  J.  L.  165 ;  18  Am.  Ry.  R.  48.  to  the  soil,  are  treated  an  a  part  of  the 

*  Palmer  v.  Forlws,  23  111.  301,  814.  realty,  and  pass  with  the  land  as  ap- 
"Nor  do  we  want  analogies  in  the  well  punenances.  By  applying  these  familiar 
settled  principles  of  the  common  law  to  principles  of  the  common  law,  we  may  be 
Md  that  materials  provided  and  designed  enabled  to  determine  what  we  should  con- 
to  be  attached  to  the  road  are,  for  the  aider  as  appurtenant  to  the  freehold,  and 
pvposes  of  a  mortgage  or  a  convey-  what  shonld  pass  by  a  conveyance  of  the 
anee,  a  part  of  the  real  estate  itself.  It  road,  and  consequently  what  is  covered 
IS  a  familiar  principle  to  all,  that  rsils  by  and  embraced  within  a  mortgage  in- 
liaiiled  on  to  the  land,  designed  to  be  cumbering  the  road,  acknowledged  and 
laid  into  a  fence,  or  timber  for  a  build-  recorded  as  a  mortgage  of  real  estate.** 
Ing,  although  not  yet  raised,  but  lying  Per  Caton,  C.  J. 
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unless  it  is  so  connected  with  and  attached  to  the  realty  as  to  in- 
dicate that  it  is  designed  to  be  permanent,  or  its  removal  would 
be  injurious  to  the  freehold.^ 

Office  furniture  used  in  one  of  the  offices  of  a  railroad  company 
passes  by  a  mortgage  of  all  its  property  real  or  personal  belonging 
to  it,  and  used  as  a  part  of  it  or  appurtenant  thereto.  If  such 
property  is  attached  or  levied  upon  by  an  unsecured  creditor  of 
the  company  with  knowledge  of  the  mortgage,  the  mortgage 
trustee  may  recover  the  property,  unless  such  creditor  shows  that 
the  property  is  not  necessary  to  the  security  of  the  mortgage 
bondholders.* 

That  such  property  as  station-houses,  engine-houses,  freight- 
houses,  and  the  workshops  of  a  railroad  company,  with  their  ap- 
purtenances, and  also  piers  and  wharves  and  their  appendages, 
when  annexed  to  land  of  the  company  covered  by  a  mortgage, 
become  part  of  the  realty  embraced  in  the  mortgage,  would  be 
questioned  by  no  one.  But  tools  and  implements  in  the  work- 
shops, and  furniture  in  station-houses,  and  all  other  property  of 
a  personal*  nature,  such  as  is  commonly  used  for  other  than  rail- 
way purposes,  are  not  part  of  the  realty  subject  to  such  mort- 
gage.^ 

78.  Caat-off  artioles,  suoh  sa  broken  wheels,  broken  rails, 
broken  ties,  and  other  scrap  and  refuse  iron,  once  forming  a  part 
of  the  road,  or  used  in  its  operation,  and  subject  to  a  mortgage 
of  it,  but  which  have  ceased  to  be  of  any  value  to  the  company, 
except  for  sale,  or  for  recasting  into  new  articles  for  the  use  of  the 
road,  still  remain  subject  to  the  lien  of  the  mortgage,  if  a  proper 
management  of  the  road  required  that  they  should  be  repaired, 
recast,  or  exchanged  for  new  articles.* 

1  Titus  V.  Mabee,  25  111.  257.    See  §  a  bridge  breaks  down,  or  a  tannel  falls  in, 

113.  or  when  trains  are  thrown  from  the  track 

3  Raymond  v.  Clark,  46  Conn.  129.  and  broken,  shall  executions  be  imme- 

'  Williamson  r.  N.  J.  Sonthem  R.  R.  diatelj  levied  upon  the  stone,  the  timbers, 

Co.  28  N.  J.  £q.  277,  284,  per  Runyon,  and  the  broken  cars  or  engines?    Shall 

Chancellor.  creditors  of  an  insolvent  company  line  its 

*  Coopers  v.  Wolf,  15  Ohio  St.  523.  "If  track,  and  watch  for  and  seize  its  worn- 
such  property  is  liable  to  execntion,*'  said  out  rails,  broken  wheels,  fragments,  and 
Mr.  Justice  Welch,  delivering  the  opinion  scraps,  as  fast  as  they  come  to  hand ;  their 
of  the  court,  "where  shall  we  draw  the  priority  over  each  other  depending  on  their 
line  between  the  property  of  the  mort-  diligence  in  the  business  ?  If  so,  it  is  easy 
gagees  and  that  of  the  company?    When  to  see  that  the  security  of  the  mortgagees, 
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79.  Ck>al9  wood,  oil,  and  property  of  like  description  in- 
tended for  daily  consumption,  are  personal  property,  and  subject 
to  the  rules  that  govern  the  transfer  of  such  property.^ 

In  a  case  before  the  Supreme  Court  of  Illinois,  the  question 
whether  fuel,  office  furniture,  and  other  detached  property  of  like 
nature,  of  a  railway  company,  was  embraced  within  a  mortgage 
executed  and  recorded  as  a  mortgage  of  real  estate,  was  consid- 
ered in  all  its  aspects.  It  was  determined  that  such  property 
could  not  be  considered  as  attached  to  the  realty,  or  as  savoring 
of  it  so  as  to'pass  as  fixtures,  or  incident  to  it.^ 

which  depends,  ultimately  and  almost  existence.  In  all  other  things,  outside 
solely,  upon  the  ability  of  the  road  to  run  and  independent  of  their  charter  privi* 
and  produce  a  revenue,  would  be  seriou&ly  leges,  they  have  always  been  held  amena- 
impaired.  Besides,  it  would  be  almost  im-  ble  to,  and  are  governed  by,  the  general 
practicable  to  mark  the  boundary  between  laws  of  the  state,  to  the  same  extent  and 
the  riifhts  of  the  mortgagees  and  those  of  in  the  same  manner  a^i  individuals.  The 
the  judi^ent  creditors,  and  the  result  courts  are  powerless  to  extend  their  priv- 
would  be  a  scramble  between  creditors,  ileges  beyond  the  grant  contained  in  their 
continual  litigation,  without  any  nearer  charter,  either  in  express  terms,  or  from 
approximation  to  justice  and  equity  be-  necessary  implication,  to  effectuate  the 
tween  the  parties."  objects  of  their  creation."  It  was  likewise 
1  Palmer  v.  Forbes,  23  111.  301,  312.  urged,  that  railroad  companies,  in  exe- 
See  {  112.  cuting  mortgages  or  deeds  of  trust,  are 
3  Hunt  r.  Bullock,  23  111.  320, 322,  327.  not  required  to  conform  to  the  statute 
••  When  it  became  apparent,"  said  Mr.  regulating  chattel  mortgages,  in  respect 
Justice  Walker,  delivering  the  opinion  of  to  property  which  b  purely  personal ; 
the  court,  "  that  the  exception  was  unten-  that  public  policy  requires  that  effect 
able,  that  it  was  real  estate,  then  refuge  should  be  given  these  instruments  in  de- 
was  sought  under  the  broad  mantle —  spite  of  the  statute;  but  the  court  held 
franchise ;  and  wood,  coal,  writing-desks,  the  statute  to  be  as  obligatory  upon  rail- 
stationery,  and  all  kinds  of  household  fur-  road  companies  as  upon  other  corpora- 
niture,  which  could  not  be  called  real  tioos  or  upon  individuals.  "That  these 
estate,  and  must  not  be  called  chattels,  corporations,  when  they  mortgage  their 
and  subject  to  the  rules  of  law  govern-  road,  tracks,  and  franchises,  thereby  mort- ' 
ing  such  property,  were  called  franchise,  gage  all  of  the  permanent  fixtures,  such 
What,  then,  is  this  franchise  which  it  is  as  the  road  equipments  for  their  con- 
claimed  may  transmute  personal  into  real  tinned  use,  and  connected  with  them,  we 
estate,  and  cliange  the  very  nature  and  have  no  doubt.  And  by  such  a  mortgage 
me  of  things  in  such  a  manner?  It  is  all  future  additions  to  it,  of  the  same  per- 
only  an  immunity,  privilege,  or  exemp-  manent  nature,  being  an  incident  to  the 
tion  from  the  ordinary  burdens  and  re-  real  estate,  must  become  subject  to  the 
strictions  to  which  the  citizens  of  the  state  mortgage,  as  do  improvements  to  other 
or  government  are  generally  subject,  and  real  estate  mortgaged  by  individuals.  So 
is  usually  granted  to  bodies  corporate  or  of  repairs  to  personal  property  of  the  road 
politic,  for  public  convenience.  This  priv-  legally  mortgaged,  and  not  desi^rned  for 
ilcge,  or  the  franchise,  when  granted  to  daily  consumption.  But  that  fuel,  office 
such  bodies,  is  found  alone  in  their  char-  furniture,  stationery,  materials  for  lights, 
ten,  or  the  law  which  brings  them  into  and  all  other  detached  property  of  that 
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In  Indiana,  however,  it  has  been  held  that  a  mortgage  of  a 
railroad  and  its  appurtenances,  *^with  the  superstructure,  rails, 
and  other  materials  used  thereon^^  embraces  wood  provided  for  the 
use  of  the  road  from  time  to  time.^  Although  such  property  may 
be  levied  upon  by  a  creditor  of  the  railroad  company,  and  the 
mortgagee  is  not  entitled  to  an  injunction  against  the  proceeding, 
because  the  mortgagor's  right  of  redemption  is  a  leviable  interest, 
yet  the  purchaser  at  the  sheriff's  sale  is  not  entitled  to  possession 
of  the  property  sold  until  he  complies  vrith  the  conditions  of  the 
mortgage.^  Practically,  therefore,  under  this  rule,  there  can  be 
no  effectual  levy  upon  the  mortgaged  property. 

IV.  Whal  is  covered  by  a  Mortgage  of  the  Tolls  and  Income  of 

a  Railroad. 

80.  The  earnings  of  a  railroad,  while  it  is  allowed  to  remain 
in  the  possession  of  the  mortgagor,  are  not  subject  to  the  lien 
of  the  mortgage,  although  in  terms  the  mortgage  covers  the  tolls 
of  the  roady  if  at  the  same  time  the  mortgage  implies  that  the 
mortgagor  is  to  hold  possession  and  receive  the  earnings  of  the 
road  until  the  mortgagee  takes  possession.'  Thus  the  Des  Moines 
Valley  Railroad  Company  executed  to  trustees  a  mortgage  of  its 
road,  property,  and  franchises,  ^^  together  with  the  tolls,  rents,  and 
profits,  to  be  had,  gained,  or  levied  therefrom."  The  mortgage 
provided  that  after  default  continued  for  a  certain  period,  the 
trustees  might  enter  and  take  possession ;  but  that  until  such 
time  the  mortgagor  should  have  the  sole  right  of  possession,  use, 
and  management  of  the  mortgaged  premises.  The  mortgagees 
subsequently  commenced  a  suit  to  foreclose  the  mortgage,  but  did 
not  take  possession  of  the  property  or  ask  for  the  appointment  of 


character  is  personalty,  we  Iiato  no  hesi- 
tation in  determining.  To  hold  otherwise 
would,  it  seems  to  us,  involve  us  in  an 
absurdity,  if  followed  to  its  inevitable  con- 
sequences,  that  we  are  not  prepared  to 
adopt,  for  the  purpose  of  relieving  against 
what  might  appear  to  be  a  hardship  in 
a  particular  case." 

1  Coe  V.  Mc Brown,  22  Ind.  252. 

*  Coe  V.  McBrown,  sufira. 

'  Merchants'  Bank  t*.  Petersburg  R.  R. 
24  Pittsburgh  L.J.  192;    12  Phila.  482; 
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Sage  V.  Memphis  &  L.  R.  R.  R.  Co.  8  Sup. 
Ct.  Rep.  887 ;  Fosdick  v.  Schall,  99  U.  S. 
235,  253;  Galveston  R.  R,  Co.  v.  Cow- 
drey,  1!  Wall.  459;  American  Bridge 
Co.  t;.  Ileidelbach,  94  U.  S.  798 ;  Teal  v. 
Walker,  111  U.  S.  242;  4  Sup.  Ct.  Rep. 
420 ;  Mercantile  Trust  Co.  v.  M.  K.  &  T. 
Ry.  Co.  86  Fed.  Rep.  221 ;  Dow  v.  Mem- 
phis &  L.  R.  R.  R.  Co.  124  U.  S.  652;  8 
Sup.  Ct.  Rep.  673 ;  20  Fed.  Rep.  768 ;  dH 
Am.  ft  Kng.  R.  R.  Cas.  12;  In  re  Life 
Asso.  96  Mo.  632  ;  10  S.  W.  Rep.  69. 
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a  receiver  in  the  salt.  Pending  the  suit  a  creditor  of  the  company 
obtained  judgment  against  it,  and  attached  as  garnishee  an  agent 
of  the  company  who  had  money  belonging  to  it  received  from 
the  sale  of  passenger  tickets  and  for  freight  charges.  A  receiver 
was  subsequently  appointed  in  behalf  of  the  mortgagees,  who  also 
claimed  the  funds  attached  in  the  hands  of  the  agent  and  received 
by  him  before  the  appointment  of  the  receiver.  The  Supreme 
Court  of  the  United  States  adjudged  that  the  mortgagees  had  no 
right  to  the  earnings  of  the  road  until  they  took  possession 
throagh  the  receiver.^ 

The  same  question  had  previously  been  passed  upon  by  the  Su- 
preme Court  of  the  United  States  in  the  case  of  Oalveston  R.  R, 
Co.  T.  Cifwdrey?  The  moiigages  conveyed  the  road  and  other  cor- 
porate property,  and  all  tolls,  issues,  and  profits,  whenever  default 
should  be  made  in  paying  the  bonds ;  but  they  provided  that  so 
long  as  no  default  was  made  in  payment  of  principal  or  interest, 
the  property  should  remain  in  the  company's  possession ;  but  if  it 
should  be  in  default  for  the  space  of  three  months  in  payment  of 
either,  and  on  request  in  writing  by  any  holder  of  the  bonds,  the 
trustees  might  take  actual  possession  of  the  road,  and,  after  notice, 
aell  the  same.  The  trustees  claimed  that  they  were  entitled 
under  the  mortgage  to  the  tolls  and  income  received  by  the  pur- 
chasers of  the  road  during  the  time  it  was  operated  by  them  after 
default  and  before  possession  was  taken  under  the  mortgage ;  but 
the  court  were  of  opinion  that  the  clause  of  the  mortgage  provid- 
ing for  the  taking  of  possession  under  it  pointed  out  the  manner 


1  Gilman  v.  Illinou  &  M.  Telegraph  Co. 
1  McCrary,  170;  91  U.  S.  603,  617. 

"  Possession/'  said  Mr.  Justice  Swayne, 
delivering  the  opinion  of  the  oonrt, "  draws 
after  it  the  right  to  receiTO  and  apply  the 
income.  Without  this  the  road  could  not 
be  operated,  and  no  profit  could  be  made. 
Mere  possession  would  have  been  useless 
to  all  concerned.  The  right  to  spply 
enough  of  the  income  to  operate  the  road 
will  not  be  questioned.  The  amount  to 
be  so  applied  wa«  within  the  discretion  of 
the  company.  The  same  discretion  ex- 
tended to  the  surplus.  It  was  for  the 
company  to  decide  what  shonld  be  done 
with  it.  In  this  condition  of  things  the 
whole  fond  belonged  to  the  company,  and 


was  subject  to  its  control.  It  was,  there- 
fore,  liable  to  the  creditors  of  the  company 
as  if  the  mortgages  did  not  exist.  They 
in  no  wise  affected  it.  If  the  mortgagees 
were  not  satisfied,  they  had  the  remedy  in 
their  own  hands,  and  could  at  any  mo- 
ment invoke  the  aid  of  the  law,  or  inter- 
pose themselves  without  it"  See,  also, 
Gibert  v,  Washington  City  &  Q.  S.  R.  R. 
Co.  33  Gratt.  (Va.)  645,  649.  The  same 
role  applies  to  other  corporations.  Leh- 
man V,  Tallassee  Manuf.  Co.  64  Ala.  567 ; 
Frayser  r.  Richmond  &  A.  R.  R.  Co.  81 
Va.  388;  In  re  Life  Association,  96  Mo. 
632;  Freedman's  Sav.  Co.  v.  Shepherd, 
127  U.  S.  494. 
>  1 1  Wall.  459. 
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in  which  the  pledge  of  the  tolls  and  income  was  to  be  practically 
carried  into  effect ;  and  they  held  that  at  any  rate,  until  a  regular 
demand  for  the  tolls  and  income  was  made,  the  purchasers  in  pos- 
session of  the  road  were  not  accountable  for  them. 

Again,  in  still  more  recent  cases,  the  Supreme  Court  of  the 
United  States  has  reiterated  its  decision  that  a  pledge  of  rents 
and  profits  can  be  made  available  to  the  mortgagee  only  upon  his 
taking  possession  himself,  or  having  a  receiver  appointed  and  put 
in  possession.^  The  mortgage  in  this  case  included,  besides  the 
bridge,  "  the  rents,  issues,  and  profits  of  said  bridge,  as  far  as  the 
same  are  not  required  to  pay  the  necessary  expenses  of  keeping 
in  repair  and  operating  said  bridge,  which  rents,  issues,  and  profits 
.  .  .  are  hereby  pledged  to  the  payment  of  said  interest  as  it 
matures."  It  was  further  provided  that  after  default  for  a  certain 
period,  the  mortgage  trustees  might  take  possession.  A  judgment 
creditor  of  the  bridge  company  claimed  priority  of  payment  out  of 
money  in  its  possession,  and  out  of  rents  due  to  it  from  a  railroad 
company,  while  the  mortgage  trustees  sought  to  have  these  funds 
applied  upon  the  mortgage ;  but  the  court  held  that  inasmuch  as 
the  trustees  had  not  taken  possession,  they  were  no  more  entitled 
to  these  funds  than  they  would  be  to  property  that  was  never 
within  the  scope  of  the  mortgage.  Of  course,  after  the  trustees 
under  such  a  mortgage  have  taken  possession,  the  earnings  belong 
to  them  and  are  no  longer  subject  to  garnishment.^ 

Under  such  a  mortgage,  also,  it  seems  that  after  specific  income 
of  a  road  has  been  set  apart  by  the  corporation  for  the  payment 
of  interest  on  its  bonds,  and  as  a  sinking  fund  for  their  redemp- 
tion, by  agreement  with  the  mortgagees,  although  in  advance  of 
the  earning  of  the  money,  it  is  not  subject  to  attachment  by  a 
creditor  of  the  corporation.  Such  income  is  in  that  case  specif- 
ically pledged  to  the  use  of  the  bondholders,  and  becomes  theirs 
as  soon  as  it  is  earned.' 

81.  If  a  lease  la  executed  after  the  making  of  a  mortgase, 
the  mortgagee  cannot  claim  the  rents  without  the  lessee^s  con- 

1  American  Bridge  Co.  v.  Heidelbach,     phis  &  L.  R.  R.  R.  Co.  124  U.  S.  652;  8 
94  U.  S.  798 ;  4  Cent.  L.  J.  367,  citing  and     Sup.  Ct.  Rep..673. 
approving  Galyeston  R.  R.  o.  Cowdrey,        >  Galena  &  Chicago  Union  R.  R.  Co.  v. 
11  Wall  459;  Oilman  t^.  Illinois  &  Miss.     Menzies,  26  III.  121. 
Telegraph  Co.  91  U.  S.  603.    Dow  v.  Mem-        *  Galena  &  Chicago  Union  R.  R.  Co.  v. 

Mensies,  iupra, 
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sent,  either  before  or  after  the  mortgagor's  default.  The  mort- 
gagee cannot,  without  an  attornment  to  him  by  the  lessee,  demand 
the  payment  of  rent  by  the  lessee,  nor  enforce  the  covenants  and 
provisions  of  the  lease.  His  remedy  is»  upon  default,  to  foreclose 
his  mortgage,  or  to  take  possession  of  the  property.  He  thereby 
places  himself  in  position  to  obtain  the  future  rents.  The  lessee 
is  thereby  left  at  liberty  to  terminate  the  lease  and  quit,  or  to 
attorn  to  the  mortgagee.^ 

82.  A  mortgagee  is  not  entitled  to  the  net  earnings  of  the 
property,  while  it  is  in  the  hands  of  a  receiver  appointed  in 
behalf  of  a  judgment  creditor,  when  the  mortgagee  has  made  no 
demand  for  such  earnings  under  the  provisions  of  the  mortgage, 
even  although  the  judgment  creditor  in  his  suit  has  expressly 
sought  relief  subject  to  the  mortgagee's  rights.  Neither  the  bond- 
holders nor  their  trustees,  pending  the  receivership,  asked  that 
the  receiver  should,  from  and  after  their  appearance  in  the  suit, 
hold  for  them  as  well  as  for  the  judgment  creditor.  They  did  not, 
prior  to  the  termination  of  the  receivership,  choose  to  assert  their 
lien.' 

83.  The  earnings  of  a  railroad  company,  before  foreclosure 
or  possession  taken  by  the  trustee,  are  liable  to  garnishment, 
although  included  in  a  previous  mortgage,  where  this  provides 
that  until  default  the  company  may  possess  and  use  the  road, 
and  receive  the  rents  and  profits  arising  from  it.^  Thus  the  Mis- 
sissippi Valley  and  Western  Railway  Company  conveyed*  its 
"  rights,  powers,  franchises,  emoluments,  income,  and  property  " 
to  trustees  by  a  mortgage,  wliich  provided  that  after  a  default 
continued  for  six  months  it  should  be  the  duty  of  the  trustees, 
upon  request  of  a  certain  portion  of  the  bondholders,  *^  to  enter 
forthwith  upon  the  railroad  property,"  and  to  use  and  operate  it 
until  all  over-due  coupons  should  be  paid,  or  until  the  road  and 

^  Jones  on  Mortji^.  §§  776-778;  Moran  341 ;  53  Me.  308;  Noyes  v.  Rich,  52  Me. 

r.  Pitteburgh,  C.  &  St.  L.  Ry.  Co.  32  Fed.  1 15,  overruling  Woodman  ».  York  &  Cum- 

Rep.  878.  berland  R.  R.  Co.  45  Me.  207 ;  Merchants' 

2  Sage  r.  Memphis  &  L.R.  R.R.  Co.  8  Bank  v.  Petersburg  R.  R.  34  Leg.  Int. 

Sop.  Ct.  Rep.  887.  240;  De  Graff  v.  Thomptmn,  24  Minn. 

*  Smith  r.  Eastern  R.  R.  Co.  124  Maw.  452. 

154 ;  Ellis  v.  Boston,  Hartford  &  Erie  R.  «  Mississippi  Valley  &  WePtem  Ry.  Co. 

R.  Co.  107  Mass.  1 ;  Bath  v.  Miller,  51  Me.  v.  U.  S.  Express  Co.  81  III.  534,  537. 
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its  property  should  be  sold  parsuant  to  the  power  in  the  mort- 
gage, or  ander  a  decree  of  court ;  but  until  default  the  company 
is  to  possess  and  use  the  road  and  property,  and  receive  the  rents, 
profits,  and  income  arising  therefrom.  Earnings  of  the  company 
in  the  bands  of  the  United  States  Express  Company  were  at- 
tached by  garnishee  process,  whereupon  the  mortgage  trustees 
interpleaded,  claiming  the  amount  due  from  the  express  company 
as  ^belonging  to  them  under  the  mortgage.  The  court,  however, 
was  unable  to  discover  an  intention  to  vest  a  right  to  the  income 
in  the  trustees,  until  default  in  the  condition  and  possession  taken 
by  the  trustees.  While  it  is  the  duty  of  the  railroad  company  to 
apply  the  income,  after  payment  of  current  expenses,  including 
necessary  repairs  and  improvements,  to  the  liquidation  of  the 
interest  due  upon  its  bonds,  *^  this  obligation,  of  its  own  force,  no 
more  carries  title  to  the  particular  money  received  as  income  to 
the  bondholders  or  trustees  than  does  the  obligation  to  pay  a 
debt,  in  ordinary  cases,  carry  title  to  the  creditors  of  the  money 
in  the  debtor*s  pocket.  The  fact  that  the  mortgagor  is  in  posses- 
sion, operating  the  road,  renders  it  indispensable  that  he  shall  pay 
current  expenses,  and  necessary  repairs  and  improvements,  and 
that  he  shall  exercise  his  judgment  and  discretion  as  to  the  extent 
repairs  and  improvements  shall  be  made ;  and  this  can  only  be 
paid  out  of  the  income.  It  is  inconsistent  with  such  control  over 
the  income  that  it  shall  be  the  property  of  the  trustees." 

The  views  of  the  court  in  this  case  were  grounded  upon  the 
common  law  rule  that  the  mortgagor  is  not  required  to  account  to 
the  mortgagee  for  rents  and  profits  while  he  remains  in  posses- 
sion.^ The  railroad  company  was  incorporated  by  acts  of  the 
legislatures  of  the  States  of  Iowa  and  Missouri,  and  its  road  was 
located  in  those  states,  although  its  cars  were  also  run  over  the 
bridg^  which  crosses  the  Mississippi  River  at  Quiacy,  and  into  the 
State  of  Illinois.  It  was  insisted,  therefore,  that  comity  required 
that  the  court  should  follow  the  construction  of  this  question 
given  by  the  Supreme  Court  of  Iowa,  which  had  decided  that  the 
income  of  a  railroad  under  such  a  mortgage  belongs  to  the  trus- 
tees, and  could  not  be  reached  by  process  of  garnishment  at  the 
instance  of  creditors.'    But  the  court  of  Illinois  declined  to  fol- 

1  Jones  on  Mortgages,  §  670;  Moore  v.       >  Dunham  o.  Isetl,  15  Iowa,  284. 
Titman,  44  lU.  367, 371 ;  Lehman  r.  Tal- 
laaeee  Manai  Co.  54  Ala.  567. 
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low  the  ruling  in  Iowa,  on  the  groand  that  comity  in  no  case  re- 
quired that  court  to  follow  other  than  what  it  regarded  as  the 
clearly  established  law  of  the  foreign  jurisdiction  with  reference 
to  the  contract  to  be  affected  by  it.  Here  the  contract  was  af- 
fected by  the  laws  of  two  foreign  jurisdictions.  Neither  is  supe- 
rior to  the  other.  While  the  law  of  Iowa  was  known  to  the  court, 
that  of  Missouri  was  not ;  therefore  the  case  was  regarded  as  one 
in  which  the  obligations  of  inter-state  comity,  in  the  application 
of  the  law,  cannot  be  appealed  to,  and  the  court  must  follow  that 
construction  which  it  believes  to  be  authorized  by  law.^ 

84.  At  law  a  railroad  mortgage  oannot  be  made  to  operate 
upon  the  fhture  earnings  of  the  road  as  against  attaching  cred- 
itors of  the  company.  The  European  and  North  American  Rail- 
way Company  executed  a  mortgage  of  "  all  its  right,  title,  and  in- 
terest in  and  to  all  and  singular  its  property  real  and  personal,  of 
whatever  nature  and  description,  now  possessed,  or  to  be  hereafter 
acquired,  including  all  its  rights,  privileges,  franchises,  and  ease- 
ments." Subsequently  it  entered  into  a  contract  with  the  East- 
ern Express  Company  to  carry  their  freight  for  five  years  at  a 
stipulated  price,  to  be  paid  in  monthly  instalments.  Upon  the 
first  day  of  November,  1875,  the  express  company  became  in- 
debted to  the  railroad  company  for  a  month's  service  under  the 
contract.  On  that  day  the  express  company  was  summoned  as 
trustee  of  the  railroad  company.  The  trustee  under  the  mort- 
gage took  formal  possession  of  the  road  on  the  twenty-seventh 
day  of  October  preceding,  for  condition  broken.  He  claimed  the 
monthly  payment  in  the  hands  of  the  express  company,  as  cov- 
ered by  the  mortgage.  The  Supreme  Court  of  Maine  ^  decided 
against  this  claim.  They  regarded  the  contest  as  one  where  legal 
and  not  equitable  rules  are  to  prevail,  the  action  being  at  law. 
The  contract  with  the  express  company  did  not  exist  at  the  time 
of  the  mortgage,  even  if  this  could  be  held  to  include  it  under 
the  general  terms  of  the  description.  At  law,  therefore,  the  con- 
tract was  not  assigned  by  the  mortgage.  Neither  does  it  come 
within  any  of  the  modifications  of  the  common  law  principle  that 
a  conveyance  cannot  be  made  of  what  does  not  at  the  time  exist. 
Such  a  contract  is  not  accessory  to  the  road  or  its  franchise,  or 

^  Mississippi  Vallej  4  Western  Bj.  Co.        ^  EmeiBon  v.  European  &N.  A.  By.  Co. 
r.  U.  a  Express  Co.  81  lU.  534.  67  Me.  387. 
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any  of  its  property.  Moreover,  even  in  equity  an  assignment  of 
claims  not  then  existing,  to  be  upheld,  must  be  of  such  claims  as 
both  parties  expected  would  exist.  In  conclusion  the  court  say 
that  the  portion  of  the  fund  earned  before  the  trustee  took  pos- 
session cannot  be  regarded  as  any  part  of  the  property  mort- 
gaged, but  rather  the  earnings  derived  from  the  use  of  such 
property  by  the  mortgagor  in  possession.  The  trustee  is  entitled 
to  the  earnings  of  the  road  from  the  time  he  took  possession,  and 
therefore  the  monthly  payment  should  ba  apportioned,  and  the 
trustee  charged  for  the  part  earned  at  the  time  the  trustee  took 
possession. 

85.  Only  the  net  income  of  the  road,  after  the  payment  of 
all  expenses,  so  long  as  the  mortgagors  remain  in  possession,  is 
covered  by  a  mortgage  of  all  the  tools,  income,  rents,  issues,  and 
profits  of  a  railroad,  which  also  provides  that  upon  default  the 
mortgagees  may  take  possession,  work  the  road,  and  apply  the 
net  income  to  the  payment  of  the  debt,  but  that  until  default  the 
mortgagors  shall  remain  in  possession.  Therefore  the  railroad 
company,  while  in  the  possession  and  management  of  the  road, 
may  contract  for  such  articles  as  enter  into  the  expense  of  main- 
taining and  operating  the  road,  and  a  creditor  furnishing  such  ar- 
tides  may  attach,  by  trustee  or  garnishee  process,  tolls  due  to  the 
mortgagors  from  another  corporation.^ 

A  mortgage  made  by  the  Virginia  and  Tennessee  Railroad 
Company  conveyed  its  property  in  e««e,  and  all  it  might  after- 
wards acquire,  with  all  tolls,  issues,  and  income,  and  provided  that 
the  company  might  remain  in  possession  until  default,  and  should 
have  the  right  to  apply  any  of  the  money  or  personal  property 
of  the  company  to  the  construction  or  repair  of  the  road  or  to  its 
current  expenses,  or  the  payment  of  debts ;  and  moreover  should 
have  the  right,  after  deducting  from  the  net  profits  an  amount  suf- 
ficient to  pay  the  interest  on  its  bonds,  and  to  lay  aside  a  sinking 
fund  of  one  per  cent,  upon  the  amount  of  the  bonds,  to  distribute 
the  balance  in  dividends ;  and  further,  that  in  case  of  default,  the 
trustees  should  take  possession  of  the  road  and  use  the  same  ac- 
cording to  the  rules  and  regulations  and  lawful  directions  of  the 

« 

'  Farkhurst  v.  Northern  Central  R.  R.    gage  of  tolls  and  profits  hy  a  navigation 
Co.  19  Md.  472.    See  Sheaft*s  A  pp.  55    company. 
Pa»  St  403  for  a  similar  case  of  a  mort- 
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president  and  directors.  Before  default  a  creditor,  whose  debt 
was  properly  chargeable  to  the  expense  account,  attached  tolls 
belonging  to  the  road.  The  Supreme  Court  of  Tennessee  held 
that  inasmuch  as  the  creditor  had  attached  the  tolls  before  they 
came  to  the  hands  of  the  trustees,  and  before  any  default  had 
occurred  in  the  payment  of  the  bonds  or  interest,  and  while  the 
road  remained  in  the  hands  of  the  company,  he  acquired  a  lien 
superior  to  that  of  the  mortgage.  The  receipts  of  the  road  were 
not  regarded  as  coming  under  the  mortgage  lien  until  the  net 
profits  had  been  ascertained.^ 

So  long  as  mortgage  trustees  or  the  bondholders  omit  to  take 
possession  of  the  mortgaged  property  after  a  default,  they  cannot 
complain  that  the  income  of  the  road  is  applied  to  completing  and 
operating  the  road,  and  to  the  payment  of  floating  debts.^ 


86.  Money  in  the  hands  of  the  treasurer  of  a  railroad  com- 
pany at  the  time  possession  is  taken,  under  a  mortgage  cover- 
ing its  property  and  earnings,  belongs  to  the  corporation  and  not 
to  the  trustees,  in  case  the  mortgage  provides  that  until  default 
the  company  may  retain  possession ;  and  if  the  trustees  take  pos- 
session of  this  money,  inasmuch  as  it  is  not  subject  to  the  lien  of 
the  mortgage,  it  is  subject  to  garnishment  at  the  suit  of  judgment 
creditors  of  the  company.  The  mortgage  of  the  St.  Paul  and 
Pacific  Railroad  Company  covered  the  road  and  franchises,  and 
"  the  tolls,  incomes,  rents,  issues,  and  profits."  It  provided  that 
until  default  in  payment  of  the  principal  and  interest  of  the  bonds 
secured,  the  company  was  to  operate  the  road  and  use  the  rents 
and  profits  as  if  the  mortgage  had  not  been  made ;  but  that  in 
case  of  default,  the  trustees  might  enter  into  possession,  collect 
and  receive  all  tolls  and  freights,  and  operate  the  road  for  the 
benefit  of  the  bondholders.     When  the  trustees  under  the  mort- 


1  Clay  17.  East  Tennessee  &  Va.  R.  R. 
Co.  6  Heisk.  (Tenn.)  421. 

*'  This,  we  think,  is  the  plain  meaning 
of  the  stipnlations  of  the  deed.  To  con- 
strae  the  deed  as  intending  to  fasten  the 
lien  of  the  mortgage  on  the  gross  earn- 
ings, would  resalt  in  depriring  the  com- 
pany of  appropriating  them  to  the  enr- 
rent  expenses  of  the  road,  and  effecting 
the  objects  and  purposes  of  the  deed  it- 
ielf.     The  mortgagees  look  to  the  net 


earnings  of  the  road  for  the  payment  of 
their  interest  and  their  bonds.  They  agree 
that  the  company  shall  operate  the  road, 
in  order  that  net  profits  may  be  produced. 
To  enable  them  to  do  this,  they  leave  in 
the  hands  of  the  company  the  gross  earn- 
ings, to  be  used  in  meeting  current  ex- 
penses and  debts." 

^  Williamson  v.  New  Albany  R.  R.  Co. 
1  Bias.  198. 
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gage  took  possession  of  the  road,  they  also  took  possession  of  a 
considerable  sum  of  money  then  in  the  treasurer's  hands ;  and 
soon  afterwards  were  summoned  in  a  garnishee  process  by  judg- 
ment creditors  of  the  company,  who  claimed  that  the  funds  were 
subject  to  their  judgment  debt.  This  money  or  debt,  said  the 
court,  was  the  subject  of  garnishment,  unless  the  trustees  had 
the  right  to  take  and  hold  it  by  virtue  of  some  lien  created  by 
the  mortgage.  Whenever,  by  the  terms  of  a  mortgage  upon  this 
kind  of  property,  either  expressly  or  by  implication,  the  right  is 
reserved  to  the  mortgagor  compan}',  who  is  the  general  owner,  to 
retain  the  possession  and  use  of  the  mortgaged  property,  by  oper- 
ating the  road,  receiving  the  earnings,  and  applying  them  in  its 
discretion  towards  defraying  the  operating  expenses,  such  mort- 
gagor must  be  regarded  as  the  owner  of  all  such  earnings  ac- 
quired by  the  continuance  of  its  possession,  and  as  invested  with 
the  absolute  right  of  disposal  as  fully  as  any  general  owner  of 
property  enjoys.  This  right  is  wholly  inconsistent  with  the  exer- 
cise of  any  specific  lien  under  the  mortgage  in  favor  of  the  mort< 
gage  trustees.^ 

Though  the  mortgage  uses  the  word  ^^  moneys  "  in  connection 
with  ^*  income,  earnings,"  etc.,  the  word  does  not  enlarge  the  rights 
of  the  mortgagee,  so  as  to  convey  to  him  such  moneys  of  the  com- 
pany as  are  simply  past  income  and  earnings.^ 

Money  in  the  hands  of  a  station  agent  of  a  railroad  company, 
received  for  tickets  sold  and  freight  collected,  cannot  be  attached 
in  his  hands  by  trustee  process  in  a  suit  against  the  company  by 
a  creditor.  Such  an  agent  is  considered  as  the  corporation  itself 
in  such  business.  There  may  be  a  limit  to  the  application  of  this 
principle.  There  may  be  an  agent  of  such  a  corporation  who  is 
not  invested  with  its  personalty.  But  all  regular  agents  doing 
the  business  for  which  the  corporation  was  organized  must  be 
considered  as  identical  with  the  corporation,  and  their  possession 
as  the  possession  of  the  company.^  Therefore  they  cannot  be 
held  as  its  trustees. 

Funds  in  the  hands  of  the  treasurer  of  a  railroad  company  at 

1  De  Graff  v.  Thompson,  24  Minn.  452 ;        >  Dow  v,  Memphis  &  L.  R.  R.  R.  Co. 
5  Reporter,  561 ;  and  nee  Merchants'  Bank     20  Fed.  Rep.  768. 

V.  Petersburg  R.  R.  24  Pittsburgh  L.  J.  >  Pettingill  o.  Androscoggin  R.  R.  Co. 
192;  5  Cent.  L.  J.  74;  Spragne  v.  Steam  51  Me.  370 ;  Fowler  v.  Pittsburgh,  Fort 
Navigation  Co.  62  Me.  592.  Wayne  &  Chicago  R.  R.  Co.  35  Pa.  St. 

22. 
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the  time  of  its  making  a  trust  mortgage  of  all  its  property,  and 
embraced  in  the  mortgage,  cannot  be  held  by  creditors  by  means 
of  a  trustee  process,  although  the  mortgage  trustees  have  per- 
mitted the  company  to  use  and  manage  the  road  and  its  other 
property.^ 

A  similar  decision  has  been  made  by  the  Supreme  Court  of 
Tennessee,  which  in  a  recent  case  held  that,  under  a  mortgage 
coyering  the  income  of  a  railroad,  the  earnings  of  the  road  in  the 
hands  of  the  treasurer  are  not  subject  to  attachment  when  this  is 
made  subsequently  to  the  registration  of  the  trust  deed.^ 


87.  A  mortgragre  of  the  tolls  and  inoome  of  a  railroad  has, 
howoTer,  been  enforced  agcunst  the  mortfiragor  for  the  inoome 
received  by  him  while  in  possession,  under  a  mortgage  quite 
similar  in  terms  to  those  already  mentioned.'  In  1848  the  legis- 
lature of  Indiana  chartered  a  company  to  make  a  railroad  from 
Richmond  to  New  Castle  in  that  state,  a  distance  of  twenty- 
seyen  miles.  In  1851  the  charter  was  amended  so  as  to  enable 
the  company  to  extend  its  road,  and  to  borrow  money  on  a  mort- 
gage of  its  '^  road,  income,  and  other  property.'*  In  1852  the 
company  issued  its  bonds  to  the  amount  of  $300,000,  payable  in 
fifteen  years,  and  secured  them  by  a  mortgage  of  ^^  all  the  present 
and  future  to  be  acquired  property  of  the  said  The  New  Castle 
and  Richmond  Railway  Company ;  that  is  to  say,  the  first  sec- 
tion of  their  road  from  Richmond  to  New  Castle  as  aforesaid, 
with  the  superstructure,  and  all  rails  and  other  materials  used 
therein,  and  all  rights  therein,  tolls,  and  income,  and  any  rights 
thereto  or  interest  therein,  together  with  the  tolls  or  income  to  be 
had  or  levied  therefrom,  and  all  franchises,  rights,  and  privileges 
of  the  said  The  New  Castle  and  Richmond  Railroad  Company 
of,  in,  to,  or  concerning  the  same."*  The  mortgage  provided 
that  the  trustees  named  in  the  deed,  upon  default  of  tlie  company 
to  pay  either  interest  or  principal  of  the  bonds,  might  enter  and 


1  Woodman  v.  York  &  Cnmberland  R. 
R.  Co.  45  Me.  207  ;  and  see  Noyen  v.  Rich, 
52  Me.  115.    See  §87. 

*  Back  p.  Memphis  &  Little  Rock  R.  R. 
Co..  March  T.  1877,  4  Cent.  L.  J.  430. 

*  PoDan  r.  Cincinnati  &  Chicago  Air 
Line  R.  R.  Co.  5  Bias.  237.  See,  also,  4 
lb.  35,  and  Bill  v.  New  Albany  Ry.  Co. 


2  lb.  390.  From  the  facts  of  the  case  as 
they  appear  in  these  reports,  it  seems  that 
the  decision  is  not  in  accordance  with  gen- 
eral principles  or  general  aathorities. 

^  Pnllan  v.  Cincinnati  &  Chicago  Air 
Line  R.  R.  Co.  4  Bias.  35.  '*  Such  is  the 
yerbose  language  of  the  deed,"  per  Mc- 
Donald, J. 
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take  possession  of  the  mortgaged  property,  and  use  the  same,  and 
apply  the  proceeds  of  such  use  to  the  payment  of  the  principal 
and  interest  of  the  bonds ;  and  that,  if  it  should  become  necessary, 
the  trustees  might  sell  the  mortgaged  property  at  auction,  and 
apply  the  proceeds  to  the  payment  of  the  principal  and  interest. 
Other  mortgages  were  af  tei'wards  made  of  the  whole  line  of  road 
from  Logansport  to  Richmond,  a  distance  of  one  hundred  and 
eight  miles ;  and  under  one  of  these  mortgages  the  property  was 
sold,  subject  to  the  above  mortgage,  and  was  purchased  by  the 
Cincinnati  and  Chicago  Air  Line  Railroad  Company,  which  took 
possession  of  the  road  on  the  first  day  of  July,  1860.  In  1864  a 
bill  was  filed  in  the  Circuit  Court  of  the  United  States  to  foreclose 
the  mortgage  of  1852,  upon  which  neither  principal  nor  interest 
had  been  paid.  Litigation  upon  this  bill  was  continued  until 
1878,  when  the  case  was  finally  disposed  of.^  During  this  long 
period  much  had  occurred  in  the  progress  of  the  case ;  many 
orders  had  been  made  by  the  court ;  and,  among  others,  an  inter- 
locutory decree  by  Mr.  Justice  Davis  in  1869,  which  found  that 
the  mortgage  of  1852  covered  the  railroad  and  its  revenues  be- 
tween Richmond  and  New  Castle,  but  not  the  road  or  income  of 
any  other  part  of  the  road ;  and  that  it  covered  a  ratable  portion 
of  the  rolling  stock,  or  one  fourth  part  of  it,  that  being  the  rela- 
tive length  of  this  portion  of  the  road  to  the  length  of  the  whole 
line  of  road. 

One  of  the  principal  questions  to  be  determined  upon  final  hear- 
ing was  whether  the  mortgage  covered  the  income  which  had  in 
the  mean  time  been  secured  from  this  section  of  the  road.  The 
interlocutory  order  of  Judge  Davis  declared  the  plaintiff  entitled 
to  the  income  from  the  date  of  the  filing  of  the  bill  in  1864.  It 
does  not  appear  why  that  date  was  fixed  upon,  unless  it  was  con- 
sidered that  the  filing  of  the  bill  was  a  demand  for  the  earnings. 
In  1872,  however,  the  master  was  authorized  to  take  an  account 
of  the  earnings  of  the  road  from  the  first  day  of  July,  1860,  when 
the  defendant  company  took  possession  of  the  road ;  and  he  found 
that  from  that  date  up  to  the  beginning  of  the  suit  the  income 
amounted  to  $95,844.08,  and  the  questions  of  the  right  to  the  in- 
come and  of  the  time  for  which  it  should  be  taken  became  of  im- 
portance. The  court  held  that  the  mortgagee  was  entitled  to  the 
income  from  the  time  the  defendant  took  possession  of  the  road; 

1  PnUan  v.  Cincinnati  &  Chicago  Air  Line  R.  R.  Co.  5  Biss.  237. 
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that  notwithstanding  the  general  rule  that  the  mortgagor,  until 
some  action  by  the  mortgagee,  is  entitled  to  the  earnings  and 
profits  of  the  mortgaged  property,  it  is  competent  for  the  parties 
to  agree  in  the  mortgage  that  such  earnings  and  profits  shall  be 
subject  to  the  lien,  and  that  under  such  agreement  the  income, 
when  received,  is  held  by  the  party  receiving  it  in  trust  for  the 
mortgagee.  It  was  claimed  by  the  defence  that  the  defendant 
company  would  certainly  not  be  chargeable  with  any  income  after 
it  had  offered  in  open  court  to  deliver  up  and  surrender  to  the 
plaintiff  the  property  covered  by  the  mortgage.  To  this  the  court 
replied,  that  the  mortgage  took  effect  upon  the  income  when 
earned;  and  as  long  as  the  mortgagor  or  its  assignee  operated 
the  road  and  earned  income,  the  responsibility  growing  out  of 
these  facts  could  not  be  avoided.  The  court  further  suggested, 
but  did  not  decide,  that  although  the  moi*tgage  in  this  case  cov- 
ered only  the  section  between  Richmond  and  New  Castle,  as  it 
included  the  income  of  this  section,  and  the  company  in  possession 
operated  the  whole  road  as  an  entirety  and  kept  no  separate  ac- 
counts of  that  section,  its  whole  property  and  interest  in  the  road 
might  be  equitably  bound  for  any  decree  for  such  income  that 
might  be  rendered  against  it. 

In  Iowa  it  has  also  been  held  that  it  is  competent  for  a  railroad 
company  to  mortgage  its  future  net  earnings,  although  the  road 
be  not  in  esse  at  the  time  of  the  execution  of  the  mortgage ;  and 
when  such  earnings  have  accrued,  a  creditor  cannot  intercept  them^ 
in  the  hands  of  the  servants  of  the  company.^ 

The  Mississippi  and  Missouri  River  Railroad  Company,  incor- 
porated under  the  laws  of  Iowa,  executed  a  mortgage  of  its  road 
and  property,  together  with  "  all  the  tolls,  incomes,  issues,  and 
profits  to  be  had  from  the  same."  The  mortgage  provided  that 
"  all  of  the  rights  of  the  bondholders  or  trustees  are  subject  to 
the  possession,  control,  and  management  of  the  directors  of  said 
company  until  default."  The  earnings  of  the  road  subsequently 
proved  insufficient  to  pay  the  ordinary  operating  expenses  and 
the  interest  on  the  bonds.  A  judgment  creditor  of  the  company 
attempted  to  reach  and  apply  to  the  payment  of  his  demand 
credits  of  the  company  for  freight  and  other  earnings  in  the  hands 
of  several  persons.  The  Supreme  Court  of  Iowa  held,  however, 
that  the  revenues  of  the  company  were  not  subject  to  attachment 

^  Jeasup  V.  Bridge,  U  Iowa,  672;  Dunham  v.  Lwtt,  15  Iowa,  284. 
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or  execution,  and  that  a  creditor  attempting  so  to  apply  them 
might  properly  be  restrained  by  a  court  of  equity.^  This  case 
contains  no  discussion  of  the  question,  and  the  authority  cited  ^  is 
not  applicable,  because  the  moneys  sought  to  be  held  in  that  case 
were  earned  after  the  mortgagees  took  possession. 

88.  In  estimating  the  earninars  of  a  section  of  a  road  oov- 
ered  by  a  mortffagre,  the  master  may  make  a  pro  rata  esti- 
mate of  the  earnings  and  expenses  of  the  whole  road,  when 
such  section  has  not  been  operated  separately,  but  as  a  part  of 
the  whole  road,  and  no  separate  accounts  have  been  kept  of  that 
part.  •  Under  such  circumstances  the  master  could  not  probably 
adopt  any  other  rule,  and  although  the  result  is  not  an  accurate 
one,  it  is  the  best  that  could  be  reached.  A  railroad  company, 
after  neglecting  to  keep  separate  accounts  for  such  section,  cannot 
be  heard  to  complain  of  the  adoption  of  this  rule.^ 

89.  A  railroad  company  may  be  enjoined  from  misapply- 
ing its  income  as  against  an  income  mortgage.  If,  upon  an  ap- 
plication for  such  injunction,  the  company  relies  on  a  bare  denial 
of  the  charge  of  misapplication,  and  gives  no  figures  from  which 
the  condition  of  its  business  or  the  manner  of  disposing  of  its 
earnings  can  be  determined,  and  no  explanation  of  a  very  great 
shrinknge  of  its  net  earnings,  the  injunction  will  be  allowed 
though  the  charge  is  in  part  on  information  and  belief.^ 

00.  A  lessor  railroad  company  may  mortgage  the  rent- 
oharge  whioh  it  has  upon  the  leased  rocul.  The  lessor's  inter- 
est being  a  fixed  rent  arising  from  the  use  of  the  leased  road  by 
the  lessee,  and  a  right  to  compel  the  lessee  to  apply  the  income 
to  the  extinguishment  of  such  rent,  with  a  further  right  to  enter 
and  take  possession  in  case  of  a  default,  is  susceptible  of  valuation 
and  alienation  like  other  property,  and  bonds  secured  by  mort- 
gage may  be  issued  on  the  security  of  such  property.^ 

1  Dunham  t*.  Isett,  15  Iowa,  284.  in^s  of  a  section  of  a  road,  the  rental  iralae 

3  Galena  &  C.  U.  R.  R.  Co.  v.  Menzies,  of  rolling;  stock,  and  the  like. 

26  111.  121.  «  Barry  v.  M.  E.  &  T.  Rjr.  Co.  36  Fed. 

s  Pnllan  r.  Cincinnati  &  Chicapro  Air  Rep.  228 ;  36  Am.  &  Eng,  R.  R.  Cas.  332. 

Line  R.  R.  Co.  5  Biss.  237.    See  this  case  '  Lanprdon  v.  Vermont  &  C.  R.  R.  Co. 

for  methods  of  estimating  the  net  earn-  54  Vt.  593 ;  Hazard  v.  Vermont  &  C.  R. 

R.  Co.  17  Fed.  Rep.  753. 

88 


CHAPTER  IV. 


MOBTQAGES  OF  AFTEB-ACQUIBED  PBOFERTY. 


L  FrindpleB  upon  which  after-acqaired 

property  maj  be  charged,  91-98. 
IL  What  terms  are  snflScient  to  include 
after-acquired  property,  99-113. 
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114-120. 


I.  Principles  upon  which  After-acquired  Property  may  be 

charged. 

91.  After  -  acquired  property  at  law.  —  ^^  It  is  a  common 
learning  in  the  law/'  says  Perkins,^  ^^  that  a  man  cannot  grant 
or  charge  that  which  he  hath  not."  Qui  non  habet^  tile  non  dot. 
Yet  even  at  law  this  rule  is  not  without  some  qualifications. 
Many  instances  of  accessions  and  increase  of  property  passing 
with  a  grant  are  given  in  the  old  books.  Then,  coming  to  the 
doctrine  of  fiiLtures,  there  is  no  doubt  entertained  as  to  the  prop- 
osition, that  at  law  a  mortgage  of  land  will  pass  all  structures 
and  things  attached  to  it  in  the  nature  of  fixtures  that  may  be 
placed  upon  it  by  the  mortgagor.  But  according  to  the  doctrine 
of  some  cases,  it  is  not  necessary  to  maintain  that  the  rolling  stock 
and  equipments  of  a  railroad  are  parts  of  its  accretions  and  fix- 
tures to  make  a  mortgage  of  them  good  at  law.  Such  a  mort- 
gage, whether  good  at  law  or  not,  is  held  good  in  equity. 

At  law,  an  agreement  to  create  a  lien,  either  upon  property  in 
possession  at  the  time  or  upon  that  which  may  be  acquired  after- 
wards,  must  have  reference  to  specific  property,  which  must  be 
definitely  and  intelligibly  pointed  out.  But  this  description  may 
be  made  in  general  terms.  A  mortgage  of  all  lands  which  the 
mortgagor  might  afterwards  acquire  would  create  no  specific  lien 
upon  any  land,  but  would  be  merely  an  executory  contract  bind- 
ing upon  the  mortgagor  personally.^ 

92.  In  equity  it  is  common  learning  that  a  covenant  for  a  val- 

>  A  Profitable  Book,  tit  Grants,  §  65.  ^  See  Winslow  v.  Merchants'  Ins.  Co.  4 

Met.  (Mass.)  306,  316,  per  Shaw,  C.  J. 
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uable  consideration  to  convey  particular  lands  is  deemed  a  spe- 
cific lien  upon  those  lands,  which  will  be  enforced  against  the 
covenantor  and  all  persons  claiming  under  him,  except  purchasers 
for  value  without  notice  of  such  covenant.^  Equity  considers  that 
done  which  one  has  distinctly  agreed  to  do,  and  is  in  conscience 
bound  to  do.  Equity,  therefore,  treats  a  mortgage  of  things  not 
in  esse  as  a  contract  which  attaches  itself  to  the  things  when 
they  come  into  being,  and  enforces  it.  Upon  the  principle,  that 
upon  every  acquisition  of  property  within  the  description  con- 
tained in  the  mortgage  a  chancellor  would  decree  the  mortgagor 
to  execute  a  mortgage  of  such  subject,  it  will  be  considered  as 
though  it  had  been  done,  and  that  of  every  article  of  property  as 
acquired,  there  was  an  actual  mortgage  then  executed.^  That  a 
contract  by  way  of  mortgage  intended  by  the  parties  to  create 
a  positive  lien  or  charge  either  upon  real  or  personal  property, 
whether  owned  by  the  mortgagor  or  not,  or,  if  personal  property, 
whether  it  is  then  in  being  or  not,  attaches  in  equity  as  a  lien 
or  charge  upon  the  particular  property  as  soon  as  the  mortgagor 
acquires  title  thereto,  is  a  proposition  that  is  almost  universally 
supported  by  recent  authorities,  both  English  and  American.^  A 
conveyance  of  what  does  not  exist  does  not  operate  as  a  present 
transfer  in  equity  any  more  than  it  does  at  law.  The  difference 
is  merely  that  at  law  the  conveyance,  having  nothing  to  operate 
upon,  is  void ;  while  in  equity  what  is  in  form  a  conveyance  oper- 
ates, by  way  of  present  contract,  to  take  effect  and  attach  to  the 
subject  of  it  as  soon  as  it  comes  into  being ;  the  agreement  to 
convey  then  ripens  into  an  actual  transfer.^ 

A  mortgage  of  after -acquired  property,  being  a  specific  lien, 

1  Fonblanque,  b.  1,  ch.  5,  §  8;  Free-  Carter,  2  Lowell,  458;  Barnard  v\  Nor- 
moult  V.  Dedire,  1  P.  Wms.  429.  wich  &  W.  R.  R.  Co.  2  Lowell,  608 ;  6\  C. 

2  Per  Mr.  Justice  Sharswood,  Philadel-  14  N.  Bank.  Re^.  469 ;  Dillon  v.  Barnard, 
phia,  W.  &  B.  R.  R.  Co.  v.  Woelpper,  64  1  Holmes,  386,  394 ;  Williamson  v.  N.  J. 
Pa.  St.  366;  Covey  v.  Pittsburgh,  F.  W.  Soiitheni  R.  R.  Co.  29  N.  J.  Kq.  311 ;  15 
&  C.  R.  R.  Co.  8  Phila.  (Pa.)  173,  per  Am.  Railw.  R.  672;  Butler  v.  Kahm,  46 
Agnew,  P.  J. ;  Little  Rock  &  Ft.  S.  Rv.  Co.  Md.  54 1  ;  Cook  i;.  Corihell,  1 1  R.  L  482, 
V,  Page,  35  Ark.  304 ;  Quincy  v.  C,  B.  &  dissenting  opinion ;  Morrill  v,  Noycs,  56 
Q.  R.  R.  Co.  94  ni.  537  ;  Poland  v.  Lar  Me.  458;  Buck  r.  Seymour,  46  Conn.  156; 
moille  Val.  R.  R.  Co.  52  Vt.  144;  Hodder  Parker  v.  New  Orleans,  B.  R.  &  V.  R.  R. 
V.  Ky.  &  6.  E.  Ry.  Co.  7  Fed.  Rep.  793,  Co.  33  Fed.  Rep.  693 ;  Bell  r.  Railroad 
per  Barr,  J.  Co.  34  La.  Ann.  785 ;  Boston  S.  D.  &  T. 

s  Holroyd  r.  Marshall,  10  H.  L.  C.  191 ;  Co.  v.  Bankers'  &  M.  Tel.  Co.  36  Fed. 

Pennock  v.  Coe,  23  How.  117;  Mitchell  Rep.  288. 

».  Winslow,  2  Story,  630,  644 ;  Brett  v,  *  Emerson  v.  European  &  N.  A.  Ry. 

90  Co.  67  Me.  387. 
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and  good  in  equity,  is  preferred  to  a  subsequent  legal  lien  by 
judgment  or  mortgage.^ 

In  Louisiana,  a  mortgage  does  not  extend  to  property  acquired 
after  the  date  of  it^  The  Civil  Code  provides  that  future  prop- 
erty cannot  be  the  subject  of  a  conventional  mortgage.^ 

93.  A  railroad  company  having  authority  to  mortgagre  its 
corporate  property  and  franchise  may  include  in  the  mort- 
gage after-acquired  property,  without  exceeding  the  limits  of 
its  power.*  "  To  build  a  railroad  requires  a  vast  capital  beyond 
ordinary  means,  and  to  borrow  it,  *  to  carry  into  effect  the  objects 
of  the  corporation,'  demands  all  the  security  within  the  possible 
power  of  the  corporation  to  give.  By  necessity  and  practice,  the 
money  of  the  creditor  capitalist  finishes  and  equips  the  road ;  and 
slender  indeed  would  his  security  be  which  extends  Jiot  beyond 
the  worn-out  rails  and  rolling  stock  and  equipment  first  in  use, 
and  these,  indeed,  not  often  in  being  at  the  time  of  the  execution 
of  the  mortgage.  In  giving  the  power  to  borrow  and  pledge,  it 
must  be  supposed  the  power  was  given  to  its  fullest  extent  in 
order  to  carry  into  effect  the  objects  of  the  incorporation."  ° 

A  company  empowered  to  borrow  money  on  the  security  of  its 
property  and  income  is  authorized  to  mortgage  every  species  of 
property  necessary  to  the  operating  of  the  road,  whether  then 
owned  by  it  or  afterwards  acquired.®  Such  a  mortgage  covers  a 
completed  road  afterwards  purchased,  if  such  road  was  within  the 
chartered  limits  of  the  company,  and  might  have  been  constructed 
if  it  had  not  been  purchased.'^  The  rule  applies  more  clearly  to 
personal  property  afterwards  attached  to  the  mortgaged  road,  or 
purchased  for  its  use. 

The  Philadelphia  and  Baltimore  Central  Railroad  Company,  in 
pursuance  of  authority  given  by  charter,  executed  a  mortgage  to 
trustees  of  all  their  corporate  property  and  franchises  then  held 


1  Stevens  r.  Watson,  4  Abb.  (N.  Y.) 
App.  Dec.  302 ;  and  see  Dwight  v.  New- 
eU,  3  N.  Y.  185. 

*  State  p.  New  Orleans  &  Nashyille  R. 
B.  Co.  4  Rob.  (La.)  231 ;  State  v.  Mexi- 
can  Gnlf  Ry.  Co.  3  lb.  513. 

*  2  Rev.  Code  1870,  art.  3308. 

*  Dnnham  v.  Cincinnati  &  Pern  Rjr.  Co. 
1  Wall.  254 ;  KeUy  v.  Ala.  &  Cin.  R.  R. 


Co.  58  Ala.  489 ;  Hamlin  t7.  E.  &  N.  A. 
Ry.  Co.  72  Me.  83. 

*  Per  Agnew,  P.  J.,  in  Covey  v.  Pitts- 
burgh, Fort  Wayne  &  Chicago  R.  R.  Co. 
3Phila.  (Pa.)  173. 

8  Ludlow  ».  Hard,  1  Dis.  (Ohio)  652; 
Coopers  v.  Wolf,  15  Ohio  St.  523;  Buck 
V.  Seymour,  46  Conn.  156. 

^  Branch  v,  Jesup,  106  U.  S.  468. 
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or  thereafter  to  be  acquired,  to  secure  their  bonds,  not  exceeding 
$1,500,000  in  amount.  The  mortgage  also  provided  a  mode  by 
"which  the  whole  mortgaged  property  might  be  sold  together  by 
the  trustees,  at  the  request  of  bondholders  to  the  amount  of 
$100,000.  The  Philadelphia,  Wilmington,  and  Baltimore  Rail- 
road  Company,  in  a  suit  upon  bonds  secured  by  this  mortgage, 
recovered  judgment  for  $122,942.11  against  the  mortgagors ; 
and  an  execution  was  issued  which  was  levied  upon  four  locomo* 
tive  engines,  a  number  of  cars,  shop  and  quarry  tools,  cross-ties, 
iron  rails,  and  furniture  at  stations.  Woelpper  was  the  holder 
of  bonds,  secured  by  the  mortgage,  amounting  to  $7,200.  He 
brought  a  bill  in  equity  against  the  mortgagor  and  the  judgment 
creditor,  joining  also  the  trustees  under  the  mortgage,  praying  a 
decree  that  the  property  levied  upon  was  a  part  of  the  mortgaged 
premises,  and  as  such  exempt  from  levy  and  sale  under  execu- 
tion ;  and  also  that  the  judgment  creditors  be  restrained  from 
further  levying  the  execution.  The  Philadelphia,  Wilmington, 
and  Baltimore  Railroad  Company  contended  that  the  property 
levied  on  was  not  covered  by  the  mortgage,  because  it  was  ac- 
quired after  the  delivery  of  the  mortgage;  but  the  court  held 
otherwise,  and  perpetually  enjoined  them  from  levying  the  exe- 
cution.^ 


1  Philadelphia.  W.  &  B.  R.  R.  Co.  v, 
Woelpper,  64  Pa.  St.  866,  372. 

Authority  given  to  a  railway  company, 
by  statute  or  charter,  to  mortgage  "  all 
or  any  part  of  the  road,  property,  rights, 
liberties,  and  franchises  of  said  company," 
gives  the  company  the  right  to  include 
in  the  mortr^aj^e  all  future  accessions  of 
the  road.  "  Property,"  says  Mr.  Justice 
Sharswood,  delivering  the  opinion  of  the 
Supreme  Court  of  Pennsylvania  in  this 
case,  "  is  whatever  is  a  man's  own.  His 
futnre  acquisitions,  though  subject  to  a 
contingency,  are  his  own ;  and  if,  as  we 
bave  seen,  they  can  be  granted  or  as- 
signed, they  are  his  present  property,  val- 
uable now  to  him,  because  they  can  be 
enjoyed  or  used  i>y  anticipation.  There 
is  DO  refinement  in  this  reasoning,  as  ap- 
plied to  the  construction  of  this  statute. 
Tiie  Ie{!:islntnre  evidently  intended  it. 
Every  law  is  to  be  interpreted  according 
to  its  suhject  matter.    This  act  relates  to 
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a  railroad  and  its  usnal  necessary  appur- 
tenances. The  words  are  '  road,  property, 
rights,  liberties,  and  franchises,'  including 
the  road  and  all  its  adjuncts.  The  very 
object  of  ihe  loan,  and  of  the  mortgage 
to  secure  it,  as  expressed  in  the  act,  was 
'  for  the  purpose  of  constructing  and 
equipping  the  road.'  It  evidently  con- 
templated a  condition  of  things  in  the 
future.  The  bare  road,  only  then  con- 
structed in  part,  without  any  rolling  stock 
or  equipments,  would  have  been  no  secu- 
rity, or  a  very  inndf^quate  one.  Had  the 
road  even  been  fully  equipped  at  the  date 
of  the  mortgage,  can  it  be  doubted  that 
the  legislature  meant  that  it  should  com- 
prise everything  subsequently  acquired,  to 
replace  old  and  Mrom-out  materials,  and 
to  maintain  and  keep  up  the  equipment? 
No  money  would  bave  been  loaned  on  a 
security  daily  deteriorating,  and  which 
must  eventually  perish  entirely."  The 
learned  judge  quotes  with  approval  the 
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94.  It  is  not  neoessary  to  desoribe  specifLoally  the  future 
property  which  it  is  intended  the  mortfirage  shall  cover.  It  is 
obviously  impracticable  to  do  this.  All  that  is  essential  is  that 
the  mortage  shall  show  that  it  is  intended  to  apply  to  after- 
acquired  property  of  the  mortgagor.^ 

05.  A  railroad  with  its  franchises  has  sometimes  been 
regrarded  as  one  entire  thing,  a  unity  constituting  one  indivis- 
ible whole,  so  that  a  mortgage  of  it  mast  necessarily  embrace  all 
property  of  every  description  essential  for  the  use  of  the  road ; 
and  must  necessarily  attach  to  all  property  subsequently  ac- 
quired for  its  use,  as  an  incident  to  the  principal  thing,  although 
there  be  no  language  in  the  deed  applicable  in  terras  to  such 
property.2 

This  doctrine,  that  the  mortgage  of  a  railroad  as  an  entire 
thing  covers  parts  of  the  thing  which  have  been  acquired  or  con- 
structed after  its  execution,  so  far  as  it  relates  to  such  after- 
acquired  property  as  actually  becomes  a  part  of  the  original  thing 
mortgaged,  rests  upon  the  doctrine  of  accession,  which  prevails  in 
ordinary  mortgages  where  improvements  are  made  upon  real  es- 
tate mortgaged  which  becomes  a  part  of  the  realty,  or  where  re- 
pairs are  made  on  an  article  of  personal  property.^ 

The  right  of  a  railroad  corporation  to  mortgage  its  after- 
acquired  property  is  implied  from  any  authority  given  it  to  mort- 
gage its  rights,  franchises,  and  property  as  an  entire  thing;  for,  to 
be  effectual,  the  mortgage  must  embrace  all  such  future  acqui- 
sitions of  the  corporation  as  are  proper  accessories  to  the  thing 
pledged  and  essential  to  its  enjoyment.  In  short,  the  power  to 
mortgage  after-acquired  property  is  implied  in  the  power  to  make 
any  mortgage  at  all.^  ^^  Whatever  is  added  to  the  original  struc- 
ture becomes  a  part  of  it,  and  cannot  be  severed  from  it ;  and  if 
the  security  by  the  mortgage  is  to  continue  to  be  of  any  value 
during  the  period  that  must  transpire  before  the  bonds  become 
due,  it  must  depend  upon  the  implied  covenant  of  the  company  to 
keep  it  in  running  order,  and  thus  earn  the  necessary  sums  to  dis- 

remarks  of  Mr.  Justice  Agnew,  already  '  Farmers'  L.  &  T.  Co.  v.  Commercial 

giTen  above.  Bank,  11  Wis.  207,  212,  per  Paine,  J. 

1  Parker  r.  New  Orleans,  B.  R.  &  V.  *  Phillipa  v.  Winslow,  18  B.  Mon.  (Kjr.) 

R.  R.  Co.  33  Fed.  Rep.  69*^.  431.    See  Pennock  i;.  Coe,  23  How.  117  ; 

3  Dinsmons  v.  Racine  &  M.  R.  R.  Co.  12  Shaw  v.  Bill,  95  U.  S.  10,  16. 
Wis.  649,  656 ;  Parker  v.  New  Orleans,  B. 

R.  &  y.  R.  R.  Co.  tuitra.  98 
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charge  the  accruing  interest,  and,  eventually,  indemnify  the  cred- 
itors for  the  principal  debt."  ^ 

06.  This  dootrine  rests  upon  the  authority  of  a  few  cases, 
of  which  Pierce  v.  Emery  ^  is  perhaps  the  most  important.     The 
Portsmouth  and  Concord  Railroad  was  authorized  by  the  legisla- 
ture of  New  Hampshire  to  issue  bonds  for  a  loan  of  money,  and, 
for  security,  to  make  a  mortgage  to  tiustees  of  all  the  property 
and  all  the  rights,  franchises,  powers,  and  privileges  of  the  cor- 
poration, and  in  the  mortgage  to  give  the  trustees  power,  on  breach 
of  the  condition,  to  sell  the  real  and  personal  estate,  and  all  the 
rights,  franchises,  powers,  and  privileges  named  in  the  mortgage, 
by  a  deed  which  should  convey  to  the  purchasers  all  the  rights, 
franchises,  powers,  and  privileges  which  the  corporation  possessed, 
and  the  use  of  the  railroad,  with  all  its  property  and  rights  of 
property,  for  the  same  purposes  and  to  the  same  extent  that  the 
corporation  could  use  the  same  if  the  deed  had  not  been  made, 
subject  to  the  same  liability  as  to  the  use  of  the  road  that  the 
corporation  would  have  been  under  if  it  had  continued  in  posses- 
sion.    The  corporation  issued  bonds  and  made  a  mortgage  under 
this  authority,  which  conveyed  the  road  and  all  its  franchises  and 
all  the  personal  property  of  the  company  as  it  was  then  used,  and 
as  the  same  might  thereafter  be  changed  or  renewed.     After  the 
making  of  the  mortgage  the  company  purchased  a  cargo  of  iron 
rails,  and  it  being  subject  to  a  lien  of  the  United  States  for  duties, 
an  agreement  was  made  with  certain  parties  that  they  should  pay 
the  duties  and  that  the  railroad  might  lay  the  iron  on  their  track ; 
but  that  the  parties  advancing  the  money  might  take  up  the  iron 
and  hold  it  for  security  for  the  money  advanced,  provided  the 
company  did  not  repay  them  within  a  specified  time  the  money 
advanced.     The  court  held  that  when  this  agreement  was  made 
the  iron  was  already  subject  to  the  prior  mortgage,  and  that  all 
that  the  company  could  convey  or  deal  with  was  an  equity  of  re- 
demption subject  to  that  mortgage ;  that  the  iron  having  passed 
according  to  this  bargain  into  the  possession  of  the  road,  the  lien 
for  the  duties  was  gone,  and  could  not  be  asserted  as  against  the 
mortgage. 

1  LudloTT  V,  Hurd,  1  Dis.  (Ohio)  552,     C.  &  M.  B.  R  v.  Gilmore,  37  N  H.  410, 
560,  per  Storer,  J.  and  §  16a 

*  32  N.  II.  484.    See,  however,  Bostooi 
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As  to  the  effect  of  this  mortgage,  the  court  regarded  it  as  in 
substance  a  conveyance^  under  legislative  authority,  of  the  road 
and  corporation  as  an  entire  thing,  and  that  subsequently  ac- 
quired property  became  a  part  of  it  as  an  incident  and  accession. 
Upon  a  sale  of  the  property  under  the  mortgage,  all  the  rights 
and  franchises  of  the  corporation  and  the  use  of  the  road  would 
be  transferred  to  the  purchasers,  who  would  hold  them  subject 
to  the  same  liabilities  by  which  the  corporation  was  bound  before 
the  sale.^ 

97.  The  doctrine  is  not  firenerally  supported  that  after-ao- 
qnired  property  of  a  railroad  company  passes,  as  incident  to 
the  franchise  to  acquire  property,  by  a  mortgage  of  the  franchises 
and  property  of  the  company  executed  by  lawful  authority.  This 
view  was  strongly  urged  upon  the  court  in  the  case  of  Dinsmdre 
y,  Racine  ^  Mississippi  Railroad  Company  ;^  but  the  court, 
after  examining  the  grounds  of  the  doctrine  and  some  of  the 
cases  supporting  it,  declined  to  adopt  it,  and  stated  the  objec- 
tions to  it.  It  is  true  that  at  that  time  there  was  no  statute  in 
force  in  Wisconsin  authorizing  a  railroad  company  to  mortgage 
its  franchises,  and  it  is  admitted  that  a  corporation  would  have  no 
power  to  make  a  mortgage  by  which  property  after  acquired  would 
pass  as  incident  to  the  franchise  to  acquire  property,  except  by 
virtue  of  express  legislative  authority  to  convey  the  franchises  of 
the  corporation.  None  of  the  cases  which  support  this  doctrine 
do  so  upon  the  general  principle  that  a  railroad,  with  its  fran- 
chises and  property,  is  an  indivisible,  entire  thing,  except  as  it 
becomes  so  by  virtue  of  some  special  or  general  legislative  author- 


^  Pierce  v.  Emeiy,  32  N.  R  484,  512. 
Chief  Justice  Perley,  delivering  the  opiD- 
ion,  said :  "  It  is  not  easy  to  see  how  the 
origioal  corporation,  in  the  hands  of  the 
former  corporators,  could,  after  such  a 
sale,  have  any  practical  or  even  legal  and 
theoretical  existence.  They  couKl  hold  no 
property  ;  they  could  maintain  no  action, 
nor  elect  any  corporate  officer :  these  pow- 
ers are  all  rights  and  franchises  of  the  cor- 
poration, created  and  granted  by  the  act 
of  incorporation,  and  are  all  transferred 
and  conveyed  by  the  deed  of  the  trustees 
to  the  purchasers  under  their  sale.    In 


some  cases,  after  the  franchises  of  a  cor- 
poration are  lost  by  forfeiture,  the  corpo- 
ration is  .«till  held  to  exist  in  contempla- 
tion of  law,  so  far  as  to  be  capable  of  be- 
ing revived  by  a  regrant  from  the  govern- 
ment. But  here  the  franchises  would  not 
be  forfeited  to  the  state,  but  transferred 
to  the  purchasers;  and  the  state  could  not 
revive  the  old  corporation  by  a  regrant  of 
the  franchises  which  had  become  vested  in 
the  purchasers.  The  sale  would  in  sub- 
stance transfer  the  road  and  the  corpora- 
tion  to  the  purchasers." 
s  12  Wis.  649. 
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ity.^  On  general  principles  of  law,  a  railroad  corporation^  with 
its  franchises  and  property,  though  undoubtedly  having  many 
things  peculiar  to  itself,  cannot  be  regarded  as  one  entire  and  in- 
divisible thing.  It  cannot  be  likened  to  a  machine,  or  to  a  vessel. 
If  a  mortgage  which  does  not  in  terms  include  after -acquired 
property  can  be  held  to  embrace  property  which  is  personal  in 
its  nature,  and  is  not  attached  to  the  realty  as  fixtures,  without  a 
special  statute  manifesting  an  intention  on  the  part  of  the  legis- 
lature that  such  mortgage  should  pass  the  entire  franchises  and 
property  of  the  company,  and  without  any  general  law  giving  to 
a  mortgage  made  by  a  railroad  company  greater  effect  than  is 
given  to  a  mortgage  by  a  natural  person,  a  revolution  would  be 
worked  in  the  registry  laws.^ 

^  See  Pierce  v.  Emerjr,  32  N.  H.  484 ;  This  mortgage  given  the  Farmers'  Loan 
PhiUips  V.  Winslow,  18  B.  Mon.  (Ky.)  and  Trust  Company  was  made  by  virtue 
431 ;  Willink  v.  Morris  Canal  &  Banking  of  the  general  power  of  the  railroad  corn- 
Co.  3  Green  (N.  J.)  Ch.  377,  657.  pany  to  dispose  of  its  property,  and  not 

^  Dinsmore  v,  Racine  &  Miss.  R.  R.  Co.  under  any  law  of  the  state  authorizing 

12  Wis.  649.  such  corporations  to  mortgage  their  rights 

This  objection  is  forcibly  stated  by  Mr.  and  franchises.  If  the  mortgage  had 
Justice  Cole,  of  the  Supreme  Court  of  been  made  by  an  indindual,  within  the 
Wisconsin :  "  If  the  mortgage  of  the  decisions  of  this  court,  it  would  not  have 
Farmers'  Loan  and  Trust  Company  be-  bound  his  subsequently  acquired  property, 
came  a  prior  lien  upon  the  timber  lands  If  the  mortgage  in  this  case  embraced  in 
mentioned  in  this  case,  by  virtue  of  the  its  terms  these  timber  lands,  we  might 
doctrine  of  entirety,  there  could  be  no  have  to  consider  whether  it  did  not  fall 
safety  in  depending  upon  the  record.  For  within  the  principle  of  our  decisions  upon 
a  person  going  to  bny  these  lands  of  the  that  subject ;  but  it  does  not.  The  mort- 
railroad  company  would  find  nothing  gage  of  the  Farmers'  Loan  and  Trust 
upon  the  record  to  apprise  him  that  they  Company  can  only  hold  these  lands  by 
had  been  mortgaged  to  that  company.  If '  virtue  of  this  doctrine  of  entirety.  We 
he  looked  into  that  mortgage,  he  would  have  endeavored  to  show  that  in  reason, 
find  nothing  in  the  description  of  the  and  from  the  nature  of  railroad  propertv, 
mortgaged  premises  which  related  to  there  is  no  ground  for  saying  that  a  rail- 
them.  Finding  the  title  of  record  in  the  road,  with  all  its  rights,  franchises,  and 
railroad  company  unincumbered,  fo  far  property,  real  and  personal,  is  an  indivisi- 
as  he  could  see,  he  might  buy  or  take  a  ble,  entire  thing.  Practically,  we  believe, 
mortgage  upon  the  lands,  trusting  to  the  they  are  not  so  regarded.  Mortgages  are 
registry  law.  Thinking  that  the  same  given  upon  the  personal  property  of  rail- 
legal  consequences  attached  to  a  mortgage  roads,  or  upon  some  portion  of  it,  or  upon 
given  by  a  railroad  company  as  would  some  portion  of  the  real  estate,  or  a  por- 
attach  to  one  given  by  a  natural  person,  tion  of  the  road.  The  property  has  been 
he  would  find  that  the  record  was  but  a  treated  as  though  it  might  be  separated, 
snare.  But  still,  if  this  is  the  settled  law  and  appropriated  to  the  payment  of  debts, 
of  the  land  in  reference  to  railroads  and  without  destroying  the  integrity  of  the 
railroad  property,  such  a  person  could  company." 
only  complain  of  his  ignorance  and  folly. 

96 


WHAT  TEBMS  INCLUDE  AFTEB-ACQUIBED  PROPEBTT.      [§§  98-100. 

98.  This  dootrine  cannot  be  applied  where  several  mort- 
gagea  are  given  on  separate  divisions  of  the  road.  The  doc- 
trine is  based  apon  the  ground  that  the  property  acquired  after 
the  making  of  a  mortgage  of  the  property  and  franchises  of  a 
railroad  company  passes  as  an  incident  to  the  franchise  to  acquire 
property.  Such  a  mortgage,  when  duly  authorized,  is  moreover 
regarded  as  a  conveyance  of  the  property  and  franchises  of  the 
company  as  an  entire  thing.  A  division  of  the  franchise  by  a 
mortgage  of  a  part  of  the  road  is  impracticable.^ 

II.   What  Terms  are  sufficient  to  include  After-acquired  Property. 

99.  The  word  ^^  undertakingr "  may  have  the  effect,  whether 
by  itself  or  in  connection  with  other  words,  to  create  not  only  a 
charge  upon  the  property  itself  of  the  corporation,  as  distinguished 
from  its  income  merely,  but  also  a  charge  upon  after-acquired 
property.  The  circumstances  of  the  case  have  nmch  to  do  in  de- 
termining the  effect  of  the  word.  Thus,  a  steamship  company 
having  power  to  issue  mortgages,  bonds,  or  debentures,  issued 
mortgage  debentures,  charging  ^^  the  undertaking,  and  all  sums 
of  money  arising  therefrom,"  with  the  repayment  of  the  loan. 
Before  the  maturity  of  these  obligations  the  company  was  wound 
np,  and  the  ships  and  other  property  of  the  company  were  sold. 
The  court  held  that  the  debentures  were  a  charge  upon  the  prop- 
erty of  the  company,  both  that  which  existed  at  the  time  and 
that  which  was  afterwards  acquired.^ 


100.  If  a  railroad  company  havingr  the  right  by  its  charter 
constructs  a  branch  road,  although  this  was  not  laid  out  at  the 


^  Fanners'  L.  &  T.  Co.  r.  Commercial 
Bank,  11  Wis.  207. 

*  In  n  Panama,  N.  Z.  &  A.  Royal 
Mail  Co.  L.  R.  5  Ch.  App.  318-322 ;  4 
Cox's  Joint  Stock  Cas.  35. 

Giffard,  L.  J.,  said  :  **  I  have  no  hesita- 
tion in  saying  that,  in  this  particular  case, 
and  having  regard  to  the  state  of  this  par- 
ticnlar  company,  the  word  '  undertaking ' 
had  reference  to  all  the  property  of  the 
company,  not  only  which  existed  at  the 
date  of  the  debenture,  but  which  might 
afterwards  become  the  property  of  the 
company.  And  I  take  the  object  and 
meaning  of  the  debenture  to  be  this,  that 

7 


the  word  '  undertaking '  necessarily  infers 
that  the  company  will  go  on,  and  that  the 
debenture  holder  could  not  interfere  until 
either  the  interest  which  was  due  was  un- 
paid,  or  until  the  period  hnd  arrived  for 
the  payment  of  his  principal  and  that 
principal  was  unpaid.  I  think  the  mean- 
ing and  object  of  the  security  was  this, 
that  the  company  might  go  on  during 
that  interval ;  and,  furthermore,  that  dur- 
ing that  interval  the  debenture  holder 
would  not  be  entitled  to  any  account  of 
mesne  profits,  or  of  any  dealing  with  the 
property  of  the  company  in  the  ordinary 
course  of  carrying  on  their  business." 

97 


§  101.]  MORTGAGES  OF  AFTER-ACQUIRED  PROPERTY. 

time  of  the  original  location  of  the  road,  and  was  not  then  con- 
templated, nor  was  laid  out  or  projected  at  the  time  of  a  mortgage 
of  all  the  lands  which  might  afterwards  be  acquired  for  the  use  of 
the  road,  such  branch  road  and  the  land  acquired  for  it,  and  for 
purposes  connected  with  the  use  of  the  branch  road,  pass  to  the 
mortgagee.^  Such  branch  road  might,  under  some  circumstances, 
be  regarded  as  a  legitimate  incident  of  the  main  road,  and  as 
necessary  for  its  use  as  are  side  tracks,  shops,  and  engine  houses.^ 
If,  however,  the  building  of  the  branch  road  was  not  authorized 
at  the  time  of  making  the  mortgage,  but  was  authorized  by  a  sub- 
sequent charter  giving  other  persons  as  well  as  the  railroad  com- 
pany the  right  to  become  stockholders,  the  mortgage  will  not 
operate  upon  such  branch  road.^ 

101.  When  a  railroad  company  has  the  right  to  change  its 
location,  land  acquired  for  its  new  location  will  be  embraced  in  a 
mortgage  previously  made  of  all  lands  which  it  might  afterwards 
acquire  for  the  purposes  of  the  road.  Such  laud  is  sufficiently 
defined  by  reference  to  the  charter  of  the  road  which  confers  a 
privilege  of  changing  its  location  within  certain  limits.^  To  hold 
that  by  deviating  from  the  route  laid  down  the  road  could  be, 
pro  tantOy  freed  from  the  lien,  would  be  not  only  a  violation  of 
the  terms  of  a  mortgage  covering  all  property  to  be  acquired,  but 
would  be  a  very  dangerous  doctrine,  and  one  contrary  to  public 
policy,  which  is,  to  encourage  the  construction  of  necessary  public 
works.^  The  lien  of  a  mortgage  previously  executed  is  not  im- 
paired by  any  deviation  in  the  route,  so  long  as  this  is  kept  within 
the  general  plan  and  direction  authorized  by  the  charter  of  the 
road.^  If  a  company,  after  partially  building  a  portion  of  its  road, 
abandons  it  for  another  route  on  which  the  road  is  actually  built, 
the  lien  of  the  mortgage  will  cover  the  latter  location,  but  not  the 
former,  over  which  the  company  had  only  a  right  of  way ;  for 
that,  in  consequence  of  the  abandonment,  reverts  to  the  owners 
of  the  soil.^ 

1  Parker  r.  New  Orleans,  B.R.&V.R.R.  *  Seymoar  v.  Cananda^aa  &  N.  Falls 

Co.  33  Fed.  Rep.  693 ;  Coe  v.  Del.,  L.  &  W.  R.  R.  Co.  supra. 

Railroad  Co.  4  Am.  &  Enf^.  R.R.  Cas.  513.  »  Elwell  v.  Grand  St.  &  N.  R.  R.  Co.  67 

3  Seymour  v.  Canandatgua  &  N.  F.  R.  Barb.  (N.  Y.)  83. 

R.  Co.  25  Barb.  (N.  Y.)  284.  *  Meyer  v.  Johnston,  supra. 

*  Meyer  v.  Johnston,  53  Ala.  237,  331 ;  ^  Meyer  v.  Johnston,  supra, 
64  Ala.  603. 
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A  mortgage  by  a  railway  company  of  its  road  constructed  and 
to  be  constructed,  and  of  all  lands  owned  by  it,  or  which  it  might 
afterwards  acquire  for  the  purposes  of  its  road,  takes  effect  as  a 
specific  lien  upon  such  lands  as  soon  as  they  are  acquired.  The 
description  of  the  land  is  made  intelligible  and  de6nite  by  refer- 
ence to  the  charter  of  the  road,  which  defines  the  land  the  com- 
pany may  take.^  It  is  immaterial  whether  the  road  has  been 
definitely  located  at  the  time  of  the  mortgage ;  when  it  is  located, 
the  lands  acquired  within  the  line  of  its  location  and  for  the  use 
of  the  road  so  located  will  be  embraced  in  the  mortgage. 

102.  The  operation  of  a  mortgage  in  respect  to  future-ao- 
aoired  property  may  of  course  be  limited  to  such  property 
as  might  be  purchased  with  the  money  obtained  from  the  mort- 
gage loan.  Such  was  claimed  to  be  the  effect  of  certain  mortgages 
of  the  New  Albany  and  Salem  Railroad  Company,  incorporated 
under  the  laws  of  Indiana.  The  mortgage  covered  all  the  present 
and  future  to  be  acquired  property  pertaining  to  the  road*  The 
Supreme  Court  of  the  United  States^  decided  that  the  terms  of 
the  mortgage  were  broad  enough  to  cover  all  property  pertaining 
to  the  road,  not  only  that  existing  at  the  date  of  the  mortgage, 
but  also  such  as  was  afterwards  substituted  for  property  then  ex- 
isting, or  was  subsequently  added  by  the  company,  and  was  in 
existence  at  the  time  of  the  foreclosure.  The  reference  made  in 
the  description  to  the  property  which  might  afterwards  be  pur- 
chased with  the  bonds  issued  was  declared  not  to  operate  as  a  lim- 
itation of  the  lien  of  the  mortgage  to  such  after-acquired  property, 
but  only  to  remove  any  doubt  that  might  otherwise  possibly  arise 
whether  the  property  thus  purchased  would  also  go  to  increase 
the  security  offered.  It  was  not  deemed  of  any  moment  whether 
the  rolling  stock  and  machinery  in  use  by  the  company  at  the 
date  of  the  decree  were  acquired  with  the  proceeds  of  the  bonds 
or  with  the  subsequent  earnings  of  the  company. 

103.  After-acqtiired  land,  not  within  the  terms  of  a  mort- 
gage, is  not  covered  by  it.  A  mortgage  of  a  road  and  its  ap- 
purtenances, the  land  on  which  it  is  constructed,  and  which  it 
may  acquire  for  stations,  engine  houses,  shops,  and  other  struc- 

1  Sejmonrp.  CEnandaigna  &  N.  F.  R.        >  Shaw  r.  Bill,  95  U.  S.  10;  Calhonn 
B.  Co.  25  Barb.  (N.  Y.)  284.  v.  Memphis  &  P.  R.  R.  Co.  2  Flip.  442. 
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tares,  or  upon  which  embankments,  drains,  and  fences  might  be 
built,  does  not  create  any  lien  upon  a  tract  of  woodland  afterwards 
acquired  by  the  company,  situate  seven  miles  from  the  road,  al^ 
though  such  land  was  purchased  and  used  by  the  company  for  the 
purpose  of  supplying  the  road  with  timber  and  wood.  The  mort- 
gage in  terms  relates  to  land  along  the  line  of  the  road,  in  im- 
mediate connection  with  it,  and  necessary  for  the  opei*ation  of  it ; 
and  it  contains  no  apt  and  proper  language  to  embrace  land  re- 
mote from  the  road,  and  which  cannot  be  used  for  any  of  the  spe- 
cific purposes  mentioned.^ 

A  mortgage  by  a  railway  company  of  its  "  road,  ....  whether 
made  or  to  be  made,  acquired  or  to  be  acquired,  and  all  its  prop- 
erty, real  and  personal,  whether  now  owned  or  hereafter  to  be 
acquired,  used,  or  appropriated  for  the  operating  or  maintaining 
the  said  road,^'  is  by  its  terms  restricted  to  property  so  used  or  ap- 
propriated.^ Lands  acquired  by  the  company,  and  not  thus  used 
or  employed  for  the  purposes  of  the  road,  would  not  come  within 
the  description  of  the  mortgage.' 

104.  After-acquired  personalty  not  within  the  terms  of  the 
mortgage.  —  A  mortgage  conveying  a  ^'  railroad,  with  its  super- 
structure, track,  and  all  other  appurtenances,  made  or  to  be 
made,"  and  also  the  ^^  railroad  furniture,  including  engines,  ten- 
ders, cars  of  every  description,  tools,  materials,  machinery,  and 
every  other  kind  of  personal  property  which  shall  be  used  for  oper- 
ating said  railroad,"  does  not  purport  to  grant  property  thereafter 
to  be  acquired  by  the  company,  except  so  far  as  it  becomes  appur- 
tenant to  the  road,  or  is  used  in  it.  Chairs  intended  for  fastening 
down  the  rails  afterwards  acquired,  which  were  never  used  in  its 
construction,  but  were  lying  upon  the  ground  in  heaps,  are  not  ap- 
purtenant to  the  road  or  used  in  operating  it,  within  the  terms  of 
the  mortgage,  and  consequently  are  not  covered  by  it.  There  is  no 
language  in  the  instrument  which  purports  to  convey  materials  to 
be  thereafter  acquired  for  the  construction  or  repair  of  the  road.^ 

Upon  a  second  trial  of  this  case  additional  evidence  was  intro- 

^  Dinsmore  o.  Racine  &  M.  R.  R.  Co.  Bank,  1 1  Wis.  207  ;  affirmed  in  Dinsmore 

12  Wis.  649.  &.  Racine  &  M.  R.   R.   Co.  iupraf  Far- 

s  Walsh  V.  Barton,  24  Ohio  St.  28.  mers*  L.  &  T.  Co.  v.  Car/,  IS  Wis.  110 ; 

*  Seymoar  v.  Canandaigaa  &  N.  F.  R.  Farmers*  L.   &  T.  Co.   v.  Commercial 

R.  Co.  25  Barb.  (N.  T.)  284.  Bank,  15  Wis.  424. 

^  Farmers'  L.  &  T.  Co.  v.  Commercial 
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duced  to  show  that  the  intention  of  the  parties  was  to  grant  every- 
thing that  the  company  then  owned  or  might  afterwards  acquire ; 
and  it  was  claimed  that  the  intention  of  the  parties  should  be  ar- 
rived at,  as  well  from  consideration  of  their  situation  and  the  gen- 
eral nature  and  object  of  railroad  mortgages  as  from  the  words 
in  the  instrument.  "  But  it  must  be  borne  in  mind,"  say  the 
Gourt,^  ^'  that  it  is  not  the  business  of  construction  to  look  outside 
of  the  instrument  to  get  at  the  intention  of  the  parties,  and  tlien 
carry  out  that  intention,  whether  the  instrument  contains  language 
sufficient  to  express  it  or  not ;  but  the  sole  duty  of  construction  is 
to  find  out  what  was  meant  by  the  language  of  the  instrument. 
And  this  language  must  be  sufficient,  when  looked  at  in  the  light 
of  such  facts  as  the  court  is  entitled  to  consider,  to  sustain  what- 
ever effect  is  given  to  the  instrument.  And  we  can  see  nothing 
in  the  additional  evidence  now  before  us  which  we  think  ought  to 
change  the  effect  before  given  to  the  mortgages  under  which  the 
appellant  claims." 

Upon  this  principle,  a  mortgage  of  the  Vermont  Central  Rail- 
road Company  of  its  road  and  appurtenances,  together  with  ^^  all 
other  personal  property  belonging  to  said  company,  as  the  same 
now  is  in  use  by  said  company,  or  as  the  same  may  be  hereafter 
changed  or  renewed  by  said  company,"  was  held  not  to  embrace 
certain  machinery  for  ^^  burnetizing  "  ties  and  timber  so  as  to  ren- 
der them  more  durable,  which  machinery  was  not  in  existence  at 
the  time  of  the  mortgage,  and  took  the  place  of  nothing  that  was 
therein  specified.  Neither  is  such  machinery  any  part  of  the 
necessary  furniture  or  equipment  of  the  road ;  and  therefore,  al- 
though such  a  mortgage  might  cover  new  engines  or  cars,  or  the 
like,  procured  to  replace  such  as  had  been  worn  out,  it  could  not 
be  extended  so  as  to  embrace  property  not  used  upon  the  road, 
and  in  no  sense  a  part  of  it.^ 

106.  A  mortgage  may  be  made  of  a  Icuid  grant  to  a  railroad 
company  before  the  grant  has  been  located  by  the  filing  of  a 
map  in  the  proper  office,  or  even  before  the  grant  has  been  made. 
Whether  the  company  has  earned  the  grant  by  performing  the 
conditions  imposed  in  the  grant  is  immaterial,  unless  the  govern- 
ment itself  seeks  a  forfeiture  of  the  grant  for  that  reason.^ 

1  Farmen'  Loan  &  Trust  Co.  v.  Com-       '  Parker  v.  New  Orleans,  B.  R.  &  Y.  R. 
merdal  Bank  of  Racine,  15  Wis.  424, 43S.    B.  Co.  83  Fed.  Rep.  693. 
«  Bralnerd  v.  Peck,  34  Vt.  496.  101 
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But  the  authority  of  a  railroad  company  to  bind  its  future  ao- 
quisitions  by  mortgage  is  held  to  be  limited  to  such  acquisitions 
as  it  then  has  the  power  by  charter  or  by  general  law  to  make. 
Upon  this  ground  it  was  held  that  a  mortgage  by  the  Alabama 
and  Tennessee  River  Railroad  Company  did  not  cover  a  grant  of 
lands  subsequently  made  by  the  United  States,  which  the  com- 
pany was  by  special  act  empowered  to  accept,  because  it  had  no 
power  to  accept  such  a  grant  when  the  mortgage  was  given,  and 
the  acquisition  of  such  a  land  grant  was  not  then  contemplated. 
Although  the  mortgage  in  terms  covered  the  road  and  the  corpo- 
rate franchises,  together  with  *'  all  other  property  now  owned  and 
which  may  be  hereafter  owned  by  the  railroad  company,"  its 
operation  was  restricted  to  such  property  as  the  company  then 
had  power  to  receive  and  hold.^ 


106.  In  a  mortfirage  of  a  land  grant  not  yet  earned,  an  ele- 
ment of  uncertainty  may  be  introduced  by  including  only  a  por- 
tion of  the  grant  without  particularly  describing  that  portion. 
Thus  where  a  railroad  company,  which,  upon  completing  its  road 
according  to  certain  conditions,  would  become  entitled  to  receive 
sixteen  sections  of  land  of  six  hundred  and  forty  acres  each  for 
each  mile  of  road,  included  in  a  mortgage  only  twelve  sections 
per  mile,  amounting  to  thirteen  hundred  and  twenty  sections, 
reserving  four  sections  per  mile,  or  four  hundred  and  forty  sec- 
tions in  all,  to  be  nsed  in  constructing  their  road,  and  afterwards 
transferred  four  hundred  and  seventy-two  sections  to  a  contractor, 
who  received  the  certificates  in  good  faith  without  any  knowl- 
edge of  their  being  mortgaged  or  pledged  in  any  manner,  it 
was  held  that  he  acquired  a  good  title  to  these  sections,  free 
from   the   incumbrance   of    the   mortgage.^     For   the   mortgage 


^  Mever  v.  JohnstOD,  53  Ala.  237,  331 ; 
64  Ala.  603. 

2  Campbell  v,  Texas  &  N.  O.  R.  R.  Co. 
2  Woods,  263,  271.^  "  This  is  the  doctrine 
of  equity,"  said  Mr.  Justice  Bradley,  de- 
livering the  opinion  of  the  United  States 
Circuit  Court.  "  To  this  the  court  holds 
the  company,  and  as  against  it  and  its  as- 
signs, having  notice  of  ihe  contract,  they 
treat  the  certificates  as  if  they  had  been  in 
existence,  and  had  been  embraced  in  the 
trust  deeds  when   they  were  executed. 
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But  the  courts  will  not  override  other 
equities  in  coming  to  this  result.  If  par- 
ties purchased  the  certificates  in  good 
faith,  and  without  notice  of  any  such 
estoppel,  it  would  be  doing  injustice  to 
them  to  deprive  them  of  the  certificates  so 
purchased.  In  the  case  before  us  there 
was  a  margin  of  four  sections  per  mile, 
over  and  above  the  amount  or  num- 
ber of  sections  pledged  to  the  bondhold- 
ers, which  the  company  itself  hsd  a  per- 
fect right  to  dispose  of.    It  would  be  nat- 
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bondholders  it  was  contended  that  the  land  grant,  to  the  extent 
of  thirteen  hundred  and  twenty  sections,  became  a  lien  upon  this 
number  of  sections  as  soon  as  the  company  received  them  from 
the  state  ;  and  that  if  there  was  any  difficulty  in  finding  the  bal« 
ance,  the  contractor  must  meet  it ;  and  therefore  they  demanded 
that  the  contractor  should  surrender  all  the  certificates  held  by 
him,  or,  at  all  events,  that  the  land  should  be  subject  to  sale  un- 
der the  decree,  until  the  number  of  thirteen  hundred  and  twenty 
sections  had  been  made  good.  Their  claim,  however,  was  not  by 
absolute  grant  or  assignment,  but  through  the  effect  of  the  trust 
deed  operating  by  way  of  estoppel ;  for  at  the  time  the  deed  was 
executed  the  company  had  not  received  the  grant,  nor  earned  it  by 
the  building  of  the  road.  The  deed  amounted  to  a  covenant  on 
the  part  of  the  company  that  the  certificates  for  the  land  should 
be  included  in  the  mortgage  when  they  should  come  into  exist- 
ence. 

This  decision,  upon  the  facts  stated,  cannot  be  questioned.  It 
does  not  appear  from  anything  stated  in  the  report  of  the  case 
whether  the  trust  deed  was  duly  recorded  or  not.  If  it  was  re* 
corded,  it  is  difficult  to  see  how  the  contractor  could  have  received 
the  certificates  without  notice  of  the  prior  right  of  the  mortgagee 
to  receive  certificates  for  twelve  sections  of  land  per  mile  of  road, 
and,  consequently,  why  he  had  not  a  prior  lien  upon  the  land  to 
the  amount  of  thirteen  hundred  and  twenty  sections. 


107.  A  mortgage  by  a  railroad  company  embraoing  all 
property  which  it  may  subsequently  acquire  includes  a  lease 
which  it  afterwards  takes  of  another  railroad.  Upon  the  subse- 
quent bankruptcy  of  the  corporation,  its  assignees  in  bankruptcy 
cannot  maintain  a  title  to  the  leased  road  as  against  the  mort- 
gage trustees.^ 


nrailj  supposed  by  parties  dealing  with 
the  company,  eren  if  thej  knew  of  the 
existence  of  the  trust  deeds,  that  so  long 
as  thecompanj  kept  within  the  line  of  this 
margin  in  issuing  additional  certificates, 
no  interference  was  made  with  those  to 
which  the  trustees  under  the  trust  deeds 
were  entitled.  If  a  man  sells  me  fifty 
bushels  from  a  lot  of  one  hundred  bushels 
of  com,  and  a  third  person  afterwards, 
with  knowledge  of  the  sale  to  me,  pur- 


chflse  the  remarnder,  snd  removes  his  part 
of  the  lot,  leaving?  my  quantity  undis- 
turbed, how  can  he  be  liable  to  me,  even 
though  the  sellur  should  afterwards  fraud- 
ulently dispose  of  my  part  to  other  par- 
ties? '*  The  learned  judge  was  therefore 
brought  to-  the  conclusion  that  the  con- 
tractor was  entitled  to  be  protected  in  the 
possession  and  enjoyment  of  the  certifi- 
cates tnansf erred  to  him. 
1  Barnard  v.  Norwich  &  W.  K.  R.  Co 
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§§  108,  109.]      MORTGAGES  OP  AFTEB-ACQUIRED  PROPERTT. 

Lands  which  a  railroad  company  has  contracted  for  after  a 
mortgage  of  all  its  property,  and  has  taken  possession  of  and  used 
for  depot  grounds,  paying  a  portion  of  the  purchase  money,  are 
subject  to  the  mortgage;  and  the  mortgagee,  or  the  purchaser 
under  the  mortgi^e,  may  compel  the  execution  of  a  conveyance 
upon  the  payment  of  the  balauce  of  the  purchase  money.^ 

108.  But  a  mortfirage  of  after-acquired  property  does  not 
include  a  lease  made  by  the  mortgagor  to  another  company  of 
the  mortgaged  road ;  for  the  lease  is  not  a  new  estate  acquired  by 
the  mortgagor,  but  rather  an  estate  granted  by  the  mortgagor. 
No  case  has  gone  to  the  extent  of  holding  that  personal  contracts 
or  covenants  entered  into  with  the  mortgagor  come  within  the 
terms  of  after-acquired  property .^ 

109.  The  enumeration  of  some  articles  excludes  others.^ 
The  Vermont  Central  Raih*oad  Company  having  made  a  mort- 
gage which  by  its  terms  covered  such  personal  property  as  might 
afterwards  be  changed  or  removed  by  the  company,  some  years 
afterwards  made  a  conveyance  apparently  in  confirmation  of  this 
provision  of  the  mortgage,  reciting  that  the  personal  property  ex- 
isting at  the  date  of  it  had  become  diminished  and  impaired  by 
use,  and  other  personal  property  acquired,  which  had  gone  into 
the  possession  of  the  trustees,  and  therefore  this  deed  was  exe- 
cuted to  carry  the  mortgage  into  effect.  The  deed,  however,  was 
**  of  all  the  articles  of  personal  property  acquired  by  the  company 
since  the  date  of  the  mortgage,  consisting,  among  other  things,  of 
the  following,  to  wit : "  and  then  enumerated  by  name  several 
engines,  and  by  number  several  different  kinds  of  cars.  It  was 
held  that  these  general  words  should  be  construed  as  referring 
only  to  articles  of  the  same  nature  and  kind  as  those  specifically 
.named,  and  therefore  did  not  embrace  machinery  for  "  burnetii- 
ing  "  ties  and  timber.* 

A  mortgage  of  after-acquired  property,  the  different  kinds  of 

2  Lowell,  608 ;  5.  C.  14  N.  Bflnk.  R.  469 ;     Co.  32  Fed.  Rep.  878 ;  St.  Paul  &  D.  R. 

3  Cent  L.  J.  60S ;  Hamlin  t;.  E.  &  N.  A.     R.  Co.  &.  United  States,  112  U.  S.  733. 
Ry.  Co.  72  Me.  S3.  >  Hare  v.  Horton,  6  Barn.  &  Ad.  715 ; 

^  Farmers'  Loan  &  Trust  Co.  v.  Fisher,  Raymond  v.  Clark,  46  Conn.  129  ;  Buck 

17  Wis.  114;  Hamlin  v.  E.  &  N.  A.  Ry.  v  Seymour,  46  Conn.  156. 

Co.  supra.  *  Brainerd  v.  Peck,  34  Vt.  496. 

<  Moran  v.  Pittsburgh,  C.  &  St.  L.  Ry. 
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WHAT   TERMS  INCLUDE  AFTER-ACQUIRED  PROPERTY.       [§§  110,  111. 

which  are  described  in  detail,  does  not,  by  the  use  of  the  general 
word  "  property,"  embrace  certain  municipal  bonds  issued  to  the 
company  and  held  by  it  to  aid  in  building  the  road.^ 

110.  Capital  stock  of  another  company.  —  A  mortgage  given 
upon  the  real  and  personal  property  of  a  railroad  corporation  then 
held  or  acquired,  or  thereafter  to  be  held  or  acquired,  covers  the 
capital  stock  of  another  railroad  company,  subsequently  purchased 
by  the  mortgagors  for  the  purpose  of  effecting  a  consolidation  of 
the  roads.^  It  is  not  necessary  to  the  validity  of  such  a  mortgage 
that  it  should  have  been  filed  in  accordance  with  the  provisions 
of  the  act  concerning  chattel  mortgages.  The  capital  stock  of  a 
corporation  is  not  goods  or  chattels  within  the  meaning  of  the 
statute,  which  has  reference  only  to  pledges  of  pei'sonal  property 
of  a  kind  which  is  capable  of  visible  possession.' 

111.  Iron  rails  not  laid.  —  A  mortgage  of  ^^  all  rolling  stock, 
equipments,  and  materials  whatsoever,"  which  may  be  acquired  by 
the  mortgagor,  or  furnished  for  the  use  of  its  road,  embraces  iron 
rails  purchased  by  the  company  for  its  use,  although  still  in  the 
hands  of  its  agents  at  a  distant  port.  The  St.  Paul  and  Pacific 
Railroad  Company  having  made  such  a  mortgage  after  having 
purchased  a  large  amount  of  iron,  by  a  resolution  of  its  board 
of  directors  authorized  one  of  the  moiligage  trustees  to  pledge, 
hypothecate,  sell,  or  dispose  of  the  iron  rails  of  the  company,  then 
in  New  York  or  elsewhere,  or  afterward  to  arrive,  for  such  sums 
and  on  such  terms  as  were  in  his  judgment  best  for  the  interest 
of  the  company,  for  the  purpose  of  raising  money  necessary  to 
meet  past  and  future  estimates  for  construction  account  of  the  ex* 
tension  of  the  roads,  and  for  duties,  freights,  and  advances  on  the 
same  account ;  and  the  trustee  accordingly  disposed  of  the  rail- 
way iron  principally  to  the  firms  of  Jay  Cooke  &  Co.,  and  Jay 
Cooke,  McCuUoch  &  Co.,  of  both  of  which  firms  this  trustee  was 
a  member.  He  was  also  the  acting  man  of  the  mortgage  trus- 
tees, and  the  construction  agent  of  the  company.  An  action  was 
brought  against  the  company,  the  mortgage  trustees,  and  others,  to 
restrain  this  fraudulent  diversion  of  the  iron,  and  it  was  held  that 

1  Smith  V.  McColIotigh,  104  U.  S.  25.  *  Williamson  v.  N.  J.  Sonthem  R.  R. 

'  WiliiamBon  p.  N.  J.  Southern  R.  R.    Co.  gtqmi, 
Co.  26  N.  J.  Eq.  39S. 
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§§  112,  118.]      M0BT6AGES  OF  AFTEB-AOQUIBED  PROPERTY. 

the  action  could  be  maintained,  and  that  an  injunction  restrain- 
ing the  completion  of  the  transfer  of  the  property  was  properly 
granted.^  The  iron  rails  became  a  part  of  the  security  in  equity 
against  persons  buying  them  with  notice  of  the  facts,  or  without 
paying  value  for  them.  To  that  extent  the  bondholders  had  an 
equitable  right  that  they  should  be  used  only  for  the  purposes  for 
which  they  had  been  bought,  and  that  was,  to  construct  the  rail- 
road track  with  them.  The  firms  of  which  the  trustee  was  a 
member  are  chargeable  with  knowledge  of  the  mortgage,  and  the 
equitable  lien  of  it  upon  this  property,  and  therefore  they  could 
acquire  no  title  as  against  the  bondholders.  A  portion  of  the 
iron  was  transferred  by  Jay  Cooke,  McCuUoch  &  Co.  to  the  secre- 
tary of  the  navy  of  the  United  States,  in  part  to  secure  a  debt 
of  the  firm  and  in  part  to  secure  an  advance  made  at  the  time. 
Accordingly,  it  was  held  that  the  transfer  was  invalid  so  far  as  it 
secured  a  prior  indebtedness,  because  the  secretary  relinquished 
nothing  for  the  transfer,  and  took  no  better  title  than  the  firm 
themselves  had ;  but  so  far  as  the  transfer  secured  an  advance 
made  at  the  time,  the  transaction  was  valid,  being  without  notice 
of  the  equity  of  the  bondholders  and  for  an  actual  consideration 
paid. 

112.  Fuel.  —  The  Androscoggin  Railroad  Company  having 
been  authorized  to  extend  its  road,  and  to  make  a  mortgage  of 
the  property  then  owned  by  both  the  new  and  old  portions  of  the 
road,  and  ^^all  the  property  of  said  extension  subsequently  to  be 
acquired,''  and  having  executed  the  mortgage  accordingly,  after- 
wards purchased  with  the  earnings  of  the  whole  road  wood  for 
the  use  of  the  whole  road.  It  was  held  that  such  wood  was  not 
property  of  the  extension  afterwards  acquired,  within  the  terms 
of  the  mortgage,  and  was  therefore  subject  to  attachment  at  the 
suit  of  a  creditor  of  the  company.^ 

113.  Offloe  furniture,  suitable  in  kind  and  of  a  necessary 
amount,  provided  for  the  use  of  the  employees  of  the  company 
in  the  performance  of  their  daily  duties,  as  well  as  for  the  use 
of  the  directors  of  the  company  to  transact  their  business,  is 
embraced  in  a  mortgage  of  a  road,  its  franchises  and  property 

1  Weetjen  v.  St.  Paal  &  P.  R.  R.  Co.  4        ^  Bath  o.  Miller,  S3  Me.  308.    See  { 
Hun  (N.  Y.),  529.  79 ;  and  abo  Hant  v,  Ballock,  23  HI.  320. 
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MORTGAGES  ATTACH  SUBJECT  TO  LIENS.  [§  114. 

then  owned  or  thereafter  to  be  acquired.*  Such  property  of  a 
railroad  company  is  attached  to  or  incident  to  the  road  itself. 
The  mortgagee  may,  upon  default,  take  possession  of  it ;  or  if  a 
judgment  creditor  attempts  to  leTy  an  execution  upon  it,  the 
mortgiigee  may  have  the  proceedings  enjoined,  especially  if  it  ap- 
pears that  the  other  mortgaged  property  would  be  insufficient  to 
pay  in  full  the  mortgage  debt.^ 

III.  Mortgagee  attach  to  After-acquired  Property  mtgect  to  Liens 

upon  it  when  acquired, 

114.  A  mortgage  of  after  -  acquired  property  can  only  at- 
tach to  such  property  in  the  condition  in  which  it  comes 
into  the  mortgagor's  hands.^  If  it  is  already  subject  to  mort- 
gages or  other  liens,  the  general  mortgage  does  not  displace  them 
although  they  may  be  junior  in  point  of  time.  They  only  attach 
to  such  interest  as  the  mortgagor  acquires.  Therefore  a  mechan- 
ic's lien  for  work  done  and  materials  furnished  in  building  for  a 
railroad  company  docks,  wharves,  and  piers  upon  a  branch  road, 
acquired  after  the  making  of  the  mortgage,  takes  precedence  of 
the  mortgage.  It  is  immaterial  in  such  case  that  the  property 
was  acquired,  not  by  grant,  but  by  obtaining  a  controlling  interest 
in  the  capital  stock  of  another  road  which  owned  the  property.* 
When  in  this  case  the  decree  of  the  chancellor  was  signed,  which 
established  the  lien  of  the  mortgage  upon  the  branch  road,  a 
mechanic's  lien  had  been  acquired  on  the  premises,  which  related 
back  to  the  commencement  of  the  building,  and  was  entitled  to 
priority  over  all  conveyances,  mortgages,  or  incumbrances  subse- 
quent thereto.  This  lien  was  not  displaced  by  the  chancellor's 
decree,  which,  in  the  absence  of  fraud,  could  be  effective  only  to 
bring  under  the  mortgage  the  lands  of  the  branch  company,  sub- 
ject to  such  liens  as  were  lawfully  acquired  while  the  legal  estate 
was  in  that  company.^ 

1  Woofl  V.  Whelen,  93  111.  153.  &  M.  Tel.  Co.  36  Fed.  Rep.  288 ;  Western 

«  Lndlow  V.   Hurd,  1  Dis.  (Ohio)  552;  Union  Tel.  Co.  r.  Burlington  &  S.  W.  Ry. 

Raymond  i\  Clark,  46  Conn.  129.     See  §  Co    3  McCrary,  130;  Foedick  r.  Srhall, 

77.      Contra,  Hnnt  r.  Bullock,  23  111.  320.  99  U.  8.  235 ;  Myer  v.  Car  Co.  102  U.  8. 

'  Dnnbam  u,  Cincinnati  &  P.  Ry.  Co.  1 ;  Branch  v.  Jesnp,  106  U.  S.  468. 

I  Wall.  254  ;  Galreston  R.  R.  v.  Cowdrey,        *  Williamson  v.  N.  J.  Southern  Ry.  Co. 

II  lb.  459;  United  States  r.  N.  O.  R.  R.     28  N.  J.  Eq.  277,  298  ;  29  lb.  811. 

IS  Wall.  362;  Willink  v.  Morris  Canal  *  S.  C.  in  Court  of  Errors  and  Appeala, 
A  Bankinr^  Co.  3  Green  (N.  J.)  Ch.  377  ;  March  T.  1878,  affirming  the  chancellor's 
Boston  SafcXk^posit  &  T.  Co.  v.  Bankers'    decree  upon  this  point.    29  N.  J.  £q.  311. 
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§§  115-117.]      MORTGAGES  OF  AFTER-ACQUIRED  PROFERTT. 

115.  This  rule  does  not  apply  as  to  articles  which  become 
a  part  of  the  permanent  structure  of  a  railroad,  such  as  rails 
and  bridges.^  Such  articles,  when  they  become  affixed  to  and  a 
part  of  a  railroad  covered  by  a  prior  mortgage,  will  be  subject  to 
the  lien  of  the  mortgage,  as  against  any  contract  between  the 
furnisher  of  the  property  and  the  railroad  company  that  the  arti- 
cles should  remain  the  property  of  the  furnisher  until  paid  for. 
The  rule  is  applicable  to  such  property  as  rolling  stock,  and  to 
loose  property  susceptible  of  separate  ownership  and  of  separate 
liens,  and  to  real  estate  not  used  for  railroad  purposes.^ 

Fixtures  and  improvements  attached  to  the  property  and  in- 
tended to  become  or  to  be  used  as  part  and  parcel  of  it,  though 
attached  after  the  execution  of  the  mortgage,  are  covered  by  it 
in  law  as  if  the  improvements  had  been  a  part  of  the  property 
originally  mortgaged.^ 

116.  It  is  competent,  however,  for  the  parties  in  interest  to 
determine  by  agreement  the  legal  character  of  property  an- 
nexed, as  against  an  existing  mortgage.  Thus,  also,  telegraph 
wires  may  be  strung  and  connected  with  an  existing  system  of 
telegraph  lines,  and  by  agreement  of  the  parties  in  interest  may 
remain  personal  property,  as  against  a  mortgage  of  the  general 
system.* 


117.  Suoh  a  mortgage  is  subject  to  a  vendor's  lien  for  un- 
paid purchase  money,  and  as  to  such  land  the  mortgagee  is  not 
a  purchaser  for  value.  The  vendor*s  lien  attaches  not  only 
against  the  vendee  and  his  heirs,  but  also  against  his  privies  in 
estate,  and  against  subsequent  purchasers  who  have  notice  of  it, 
either  actual  or  constructive.  It  exists  also  against  those  who 
take  a  conveyance  without  advancing  any  new  consideration. 
Where  the  mortgage  does  not  describe  the  land  to  be  subse- 
quently acquired,  as  is  the  case  usually,  the  mortgagee  cannot  be 


^  Porter  v,  Pittsburgh  Bessemer  Steel 
Co.  7  Snp.  Ct.  Rep.  1206 ;  30  Am.  &  Eng. 
R.  R.  Cas.  495. 

«  Western  Union  TeL  Co.  v.  Burling- 
ton &  8.  W.  Ry.  Co.  3  McCrary,  130;  11 
Fed.  Rep.  I ;  Frank  v,  Denver  &  R.  G.  Ry. 
Go.  23  Fed.  Rep.  123;  Central  Trust  Co. 
V.  Ohio  C.  R.  R.  Co.  36  Fed.  Rep.  520. 
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«  Wood  V.  Whelen,  93  111.  153;  United 
States  V.  N.  O.  Railroad  Co.  12  Wall.  362 ; 
Boston  Safe-Deposit  &  T.  Co.  v.  Bank- 
ers' &  M.  Tel.  Co.  36  Fed.  Rep.  288. 

«  Boston  Safe-Deposit  &  T.  Co.  v.  Bank- 
ers' &  M.  Tel.  Co.  supra  /  Western  Union 
Telegraph  Co.  v.  B.  &  S.  W.  RaUroad  Co. 
9upra, 


MOBTGAGES  ATTACH  SUBJECT   TO  LIENS.  [§  118. 

regarded  as  a  purchaser  for  a  present  consideration  in  good  faith 
without  notice.^ 

118.  Buoh  mortgage  is  subject  to  the  rights  of  owners  of 
land  taken  for  right  of  way,  compensation  for  which  has  not 
been  made.  Until  the  damages  for  the  taking  of  such  property 
have  been  paid  or  'secured,  the  landowner  has  an  estate  in  the 
property  rather  than  a  lien,  and  the  rights  of  a  mortgagee  are 
subject  to  the  paramount  constitutional  right  of  the  owner  of  the 
l^al  estate.^ 

But  when  a  railroad  company  holds  property  under  a  condi- 
tional sale,  as  for  instance  when  railroad  iron  has  been  annexed 
under  an  agreement  that  it  shall  be  laid  upon  a  designated  part 
of  the  track,  and  that  upon  payment  it  shall  become  the  prop- 
erty of  the  company,  but  that  the  title  should  not  pass  until  such 
payment,  a  subsequent  mortgagee  of  the  road  with  notice  of  the 
agreement  acquires  no  interest  in  it.'  There  is  in  such  case  no 
difficulty  in  tracing  and  identifying  the  iron.  It  is  unlike  a  case 
where  bricks,  or  nails,  or  other  materials  are  used  in  the  construc- 
tion of  a  house,  and  are  so  incorporated  with  the  building  that  they 
cannot  be  separated  and  traced.  It  is  rather  analogous  to  the 
case  of  a  house  or  a  fence  set  on  land  of  another,  with  his  assent, 
and  under  an  agreement  that  the  house  or  fence  should  remain 
the  personal  property  of  the  original  owner.  The  agreement  of 
the  parties  would  supersede  the  general  rule  of  law,  and  prevent 
the  house  or  fence  becoming  annexed  in  law  to  the  land.  The 
mortgagee  with  notice  stands  in  the  same  position  as  the  company 
itself.  Notice  to  the  trustees  under  the  mortgage  is  notice  to  the 
bondholders.  It  would  be  impracticable  to  affect  the  bondholders 
with  actual  notice  in  any  way  except  through  the  trustees,  through 
whom  the  bondholders  claim. 

A  verbal  agreement  of  the  mortgagor,  that  after-acquired  prop- 
erty shall  remain  the  property  of  the  vendor  until  it  is  paid  for, 
does  not  constitute  a  lien  within  the  rule  that  a  mortgi^ee  takes 
after-acquired  property  cum  (mere  ;  at  any  rate  such  is  the  law 

^  Loomis  9.  Davenport  &  St.  P.  R.  R.  foreclosare,  who  was  not  charged  with 

Co.  17  Fed.  Rep.  301.    See,  to  the  con-  notice. 

trary.  Pierce  r.  Milwaukee  &  St.  P.  R.  *  Buffalo,  N.  T.  &  P.  R.  R.  Co.  v.  Har- 

R.  Co.  24  Wis.  551,  where,  however,  the  vey,  107  Pa.  St.  319 ;  26  Am.  &  Eng.  R.  R. 

contest  was  between  the  vendor  and  the  Cas.  642. 

porchaaer  at  the  sale  under  a  decree  of  *  Haven  o.  Emerj,  33  N.  H.  66. 
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§  119.]  MORTGAGES  OF  AFT£B-ACQUIB£D  PROPEBTY. 

when  the  property  is  personal,  and  a  statute  makes  an  agreement 
that  the  vendor  shall  retain  the  title  invalid  against  creditors 
without  notice  unless  the  instrument  be  in  writing  and  recorded.^ 

119.  The  luortfirage  does  not  cover  property  afterwards  €U>- 
Quired  through  fraud.  Mortgagees  of  a  railway  who  have  taken 
possession  of  the  road  under  their  mortgage  cannot,  however,  re- 
tain possession  of  rolling  stock  which  the  company  has  acquired 
by  fraud.  The  Lehigh  Car  Manufacturing  Company  contracted 
to  deliver  to  the  New  Jersey  Southern  Railroad  Company  one 
hundred  box  cars  at  a  stipulated  price,  payable  in  the  notes  of  the 
company  secured  by  its  first  mortgage  bonds.  A  part  of  the  cara 
was  delivered  to  the  company,  which  gave  its  notes  and  certain 
bonds  called  consolidated  first  mortgage  bonds  as  security.  The 
manufacturers,  having  been  informed  some  time  afterwards  that 
the  bonds  were  not  first  mortgage  bonds,  inquired  of  the  secretary 
of  the  company  about  them,  and  was  assured  that  they  were  such 
bonds.  Some  two  or  three  months  afterwards  the  manufacturers, 
having  discovered  that  the  bonds  received  were  worthless,  de- 
manded a  return  of  the  cars,  which  was  refused.  The  company 
was  shortly  afterwards  declared  insolvent,  and  possession  of  its 
property  was  delivered  to  the  trustees  of  the  first  mortgage  bond- 
holders. The  trustees  insisted  that  the  car  company  could  not 
be  permitted  to  rescind  the  contract  of  sale  and  retake  the  cai^, 
because  they  did  not  elect  to  do  so  within  a  reasonable  time.  The 
car  company,  on  the  other  hand,  claimed  that  they  were  defrauded 
in  the  transaction,  and  that  they  took  advantage  of  the  fraud  in 
due  season  after  the  discovery  of  it.  It  appeared  that  the  consoli- 
dated bonds  were  issued  under  a  scheme  started  by  Jay  Gould, 
then  the  president  of  the  road,  for  the  consolidation  of  several 
roads,  and  the  retiring  of  the  existing  bonds  of  the  road  by  issuing 
the  new  consolidated  bonds.  The  consolidation  of  the  roads  never 
took  place,  and  the  bonds  issued  to  the  car  company  were  worth- 
less. The  chancellor  held  that,  although  the  property  passed  by 
the  sale,  which  was  not  void  but  only  voidable  at  the  election  of 
the  vendor,  the  latter  might  rescind  the  contract  of  sale  at  any 
time  after  the  discovery  of  the  fraud,  so  long  as  no  innocent  third 
party  had  acquired  an  interest  in  the  property,  and  the  position  of 
the  railroad  company  was  no  worse  by  reason  of  the  delay.     The 

1  Taylor  V.  BarliDgton,  Cedar  Bapids  &  Minn.  Ry.  Co.  11  West.  Jar.  337. 
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Bale  was  regarded  as  conditional,  the  condition  being  that  the  se- 
curity provided  for  in  the  contract  should  be  given  simultaneoasly 
with  the  delivery  of  the  property.  The  car  company  did  not  lose 
its  property  in  the  cars  by  delivering  them  to  the  railroad  com- 
pany, because,  the  cars  being  built  according  to  specifications, 
the  vendee  had  the  right,  as  incident  to  the  contract,  to  require  a 
delivery  of  them  for  the  purpose  of  inspection  and  examination.^ 

Moreover,  the  cat*  company,  having  been  induced  to  part  with 
the  cars  by  fraudulent  means,  could,  within  a  reasonable  time, 
disaffirm  the  sale  and  reclaim  the  property.  Although  delivery 
had  been  made,  no  title  would  pass  until  with  knowledge  of  the 
fraud  it  elected  to  ratify  and  confirm  the  sale,  or  third  persons 
acting  upon  the  supposition  of  the  ownership  by  the  fraudulent 
vendee  had,  in  good  faith  and  for  a  valuable  consideration,  ac- 
quired rights  therein.  But  the  mortgagee  in  this  case  occupied 
no  better  position,  either  at  law  or  in  equity,  than  the  railroad 
company.  When  he  took  possession  of  the  road  under  the  mort- 
gage, he  took  possession  of  the  cars  as  part  of  the  equipment ;  but 
he  paid  no  consideration  for  them,  and  parted  with  nothing  on 
the  faith  of  the  supposed  ownership  of  the  property  by  the  mort- 
gagor. Although  a  mortgage  of  property  afterwards  to  be  ac- 
quired attaches  to  the  property  as  soon  as  it  comes  into  the  pos- 
session of  the  mortgagor,  this  is  only  in  accordance  with  the  prin- 
ciple of  equity,  that  what  ought  to  be  done  is  considered  as  done. 
Unless  the  mortgagee  has  an  equitable  right  to  hold  such  prop- 
erty, such  as  would  be  the  ground  of  a  decree  of  specific  perform- 
ance, a  court  of  equity  will  not  aid  him  in  enforcing  the  contract. 

Upon  appeal  from  the  decree  of  the  chancellor,  the  Court  of 
Errors  and  Appeals  held  that  the  relief  granted  by  that  decree 
was  too  circumscribed,  and  that  the  decree  should  be  modified, 
and  a  decree  made  in  favor  of  the  car  company  for  the  value  of 
the  cars  in  the  complainant's  possession-  at  the  time  of  demand 
made  on  him  at  what  they  were  then  worth,  with  interest  on  such 
valuation,  to  be  ascertained  by  a  reference  to  a  master.^ 

120.  Junior  mortgafirees  of  railroad  property  who  by  ex- 
press terms  take  subject  to  a  prior  mortfirage  of  the  road, 
constructed  or  to  be  oonstruoted,  all  property  then  owned  by 

1  Wniiamson  p.  N.  J.  Southezn  R.  R.        ^  WiUiamson  v.  N.  J.  Southern  K.  R. 
Co.  2S  N.  J.  Eq.  277.  Co.  29  N.  J.  Eq.  311,  321. 

Ill 


§  120.]  MORTGAGES  OF  AFTER-AOQUIBED  PROPERTY. 

the  corporation  or  afterwards  to  be  acquired  for  the  use  of  the 
road,  cannot  claim  such  after-acquired  property  as  against  the 
prior  mortgagees.  The  junior  mortgagees  are  not  in  such  case 
bond  fide  purchasers  for  value  without  notice.^  And  in  like  man- 
ner the  holders  of  a  chattel  mortgage  upon  the  rolling  stock  of  a 
railroad,  who  had  previously  as  agents  of  the  railroad  company 
actively  participated  in  negotiating  a  prior  mortgage  of  the  road 
and  all  its  after-acquired  property,  cannot  claim  to  avoid  such 
prior  mortgage  in  respect  to  after-acquired  rolling  stock,  or  ques- 
tion its  validity  because  it  was  not  filed  as  a  chattel  mortgage.^ 

1  Stevens  v.  Watsoo,  4  Abb.  (N.  T.)        ^  Benjamin  v.  E.,  J.  &  C.  R.  R.  Co.  54 
App.  Dec.  302.  N.  T.  675 ;  49  Barb.  441. 
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168. 


121.  Introductory.  —  When  rolling  stock  is  mortgaged  in  con- 
nection with  the  real  property  of  a  railroad  company,  the  effect 
of  the  mortgage  may  be  considered  as  between  the  parties  them- 
selves, or  as  between  the  mortgagees  and  subsequent  purchasers 
or  judgment  creditors.  Between  the  parties  themselves,  no  ques- 
tion as  to  the  proper  registration  of  the  mortgage  can  arise ;  and, 
generally,  the  only  question  between  them  respecting  such  prop- 
erty is  whether  the  mortgage  covers  after-acquired  property  of 
this  kind.^  The  same  question  may  arise  between  the  mortgagees 
and  subsequent  purchasers  or  incumbrancers.  Quite  different 
principles,  however,  are  applicable  to  the  determination  of  this 
inquiry  from  those  that  apply  to  the  contentions  of  the  same  par- 
ties whether  such  property  is  a  fixture  —  and,  therefore,  a  part  of 
the  realty  itself — oris  pereonalty.  Upon  this  pai-t  of  the  sub- 
ject there  is  great  confusion  and  contradiction  of  authority.  In 
many  states  there  are  now  statutory  enactments  which  attempt 
to  dispose  of  the  vexed  questions ;  but  these  enactments  are  as 
diverse  as  were  the  decisions  of  the  courts.  It  is  of  little  conse- 
quence, however,  whether  the  statutes  fix  the  status  of  such  prop- 
erty as  realty  or  personalty,  so  long  as  they  afford  a  fixed  rule  for 
the  guidance  of  the  parties. 

Discriminating,  therefore,  between  the  different  aspects  of  the 
subject  presented  by  these  legal  questions,  the  first  matter  to  be 
considered  is,  — 

1  Hamlin  r.  Jerrard,  78  Me.  62. 
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I.  After^acquired  Rolling  Stock  sul^'ect  to  Mortgage. 

122.  A  mortgage  of  a  railroad  afterwards  to  be  built,  and  of 
the  rolling  atock  and  other  property  appurtenant  to  such 
road,  attaches  to  the  road  and  the  rolling  stock  as  they  are  built 
and  acquired.  Such  a  mortgage  is  a  lien  superior  to  that  of  a 
subsequent  mortgage,  made  after  the  road  has  been  completed 
and  equipped ;  and  in  like  manner  superior  to  a  judgment  lien 
which  has  afterwards  attached  to  such  property.^  Although  the 
mortgage  may  have  been  *^  given  before  a  shovel  had  been  put 
into  the  ground  towards  constructing  the  railroad,  yet,  if  it  as- 
sumed to  convey  and  mortgage  the  railroad  which  the  company 
was  authorized  by  law  to  build,  together  with  its  superstructure, 
appurtenances,  fixtures,  and  rolling  stock,  these  several  items  of 
property,  as  they  came  into  existence,  would  become  instantly  at- 
tached to  and  covered  by  the  deed,  and  would  have  fed  the  estop- 
pel created  thereby.  No  other  rational  or  equitable  rule  can  be 
adopted  for  such  cases.  To  hold  otherwise  would  render  it  neces- 
sary for  a  railroad  company  to  borrow  money  in  small  parcels,  as 
sections  of  the  road  were  completed,  and  trust  deeds  could  safely 
be  given  thereon.  The  practice  of  the  country  and  its  necessities 
are  in  coincidence  with  the  rule."  ^ 

One  of  the  earliest  cases  involving  a  judicial  construction  of  a 
mortgage  of  the  rolling  stock  of  a  railroad  company  was  decided 
by  the  Circuit  Court  of  the  United  States  in  1857,  and  two  years 
afterwards   by  the  Supreme  Court.^     In   this  case  it  appeared 

1  Pennock  v.  Coe,  23  How.  117;  Gal-  of  the  parties,  it  will  be  found  a  very 

vestOD  R.  R.  V.  Cowdrey,  11  WalL  459,  plain  one.     The  coropany  have  agreed 

481 ;  Dunham  v.  Cincinnati,  &  P.  Ry.  Co.  with  the  bondholders  (for  the  mortgagee 

1  Wall.  254,  266 ;  Meyer  v.  Johnston,  53  represents  them)  that,  if  they  will  ad- 
Ala.  237,  324 ;  64  Ala.  603  ;  Scott  v.  Clin-  vance  their  money  to  build  the  road  aod 
ton  &  S.  R.  R.  Co.  6  Biss.  529,  535;  equip  it,  the  road  and  equipments  thus 
Michigan  Cent.  R.  R.  Co.  v.  Chicago  &  constructed,  and  as  fast  as  constructed, 
M.  L.  S.  R.  R.  Co.  1  Bradw.  (III.)  399;  shall  be  pledged  as  a  security  for  the  loan. 
Nichols  t;.  Mase,  94  N.  Y.  160.  This  is  the  simple  contract  when  stripped 

3  Galveston  R.  R.  Co.  v.  Cowdrey,  supra,  of  form  and  verbiage ;  and,  in  order  to 

per  Bradley,  J.  carry  out  this  intent  most  efTectually,  and 

'  Coe  V,  Pennock,  6  Am.  Law  Reg.  27 ;  with  as  little  hazard  as  possible  to  the 

2  Redf.  Am.  Ry.  Cases,  667 ;  Sub  nom.  lender,  the  company  Bpedally  stipulate 
Pennock  v.  Coe,  23  How.  117,  127.  Mr.  that  the  money  thus  borrowed  shall  be 
Justice  Nelson,  delivering  the  opinion  of  faithfully  applied  in  the  construction  and 
the  Supreme  Court,  said:  ''If  we  are  at  equipment  of  the  road.  And  in  further 
liberty  to  determine  this  question  by  the  fulfilment  of  the  intent,  the  company 
terms  and  clear  intent  of  the  agreement  sgree  that,  in  case  of  default  in  payment 
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[§  128. 


that  a  railroad  company  executed  a  mortgage  of  all  its  present 
and  subsequeotly  acquired  property,  including  engines,  tenders, 
cars,  and  all  other  personal  property.  The  railroad  was  in  course 
of  construction,  and  only  a  small  portion  of  it  was  finished  at  the 
time  of  the  mortgage.  This  contained  a  covenant  that  the  money 
bori'owed  should  be  applied  to  the  construction  and  equipment  of 
the  road.  The  rolling  stock  was  afterwards  levied  upon  by  hold- 
ers of  subsequent  mortgage  bonds.  Whereupon  the  trustees  un- 
der the  first  mortgage  filed  a  bill  to  restrain  a  sale  under  the 
execution.  The  Circuit  Court  rendered  a  decree  perpetually  en- 
joining the  sale,  and  this  decree  was  affirmed  by  the  Supreme 
Court. 


123.  It  is  not  essential  that  the  rollinfir  stook  should  be  es- 
pecially mentioned  in  the  mortgafire  in  order  that  it  may  pass 
by  it.  A  mortgage  of  a  road  and  its  fixtures,  together  with  ^^  all 
other  property  now  owned  and  which  may  be  hereafter  owned  by 
the  railroad  company,"  embraces  cars,  locomotives,  and  other  roll- 
ing stock  purchased  by  the  company  from  time  to  time  after  the 
making  of  the  mortgage.^  In  like  manner  a  mortgage  of  an  en- 
tire line  of  railroad,  '^  with  all  the  revenue  or  tolls  thereof,"  was 
held  to  cover,  not  only  the  line  of  the  road,  but  all  the  rolling 
stock  and  fixtures,  whether  movable  or  immovable,  essential  to 
the  production  of  tolls  and  revenues.^  The  same  view  is  ex- 
pressed as  to  the  effect  of  a  mortgage  by  a  railway  company  of 
^  all  the  present  and  future  to  be  acquired  property  of  the  com- 
pany," ^*  together  with  the  tolls  or  income  to  be  had  or  levied 
therefrom."  ^    The  latter  clause  seemed  to  be  regarded  as  more 


of  piincipal  or  interest,  the  bondholders 
may  enter  and  take  possession  of  the  road, 
and  ran  it  themselves,  by  their  agents,  ap- 
plying the  net  proceeds  to  the  payment 
of  the  debt"  The  bondholders,  he  con- 
tinned,  have  fulfilled  their  part  of  the 
agreement  by  advancing  the  money  on 
the  faith  of  the  security;  and  the  ques- 
tion is  whether  there  is  any  rule  of  law 
or  principle  of  equity  that  denies  them 
the  benefit  of  the  security  they  con- 
tracted for.  After  examining  the  argu- 
ments against  giving  effect  to  a  mortgage 
of  after-acquired  property,  in  conclusion 
be  says  that  the  conrt  is  satisfied  that  the 


mortgage  attached  to  the  future  acquisi- 
tions, as  described  in  it,  from  the  time 
they  came  into  existence. 

1  Meyer  v.  Johnston,  5a  Ala.  237,  332 ; 
64  Ala.  603. 

3  Maryland  v.  Northern  Central  Ry.  Co. 
18  Md.  193. 

<  Pnllan  v.  Cincinnati  &  C.  A.  L.  R.  B. 
Co.  4  BisB.  35,  43.  "  On  a  foreclosure  the 
lands,  superstructures,  and  fixtures  might, 
indeed,  be  sold ;  but  the  tolls  and  income 
could  not  be.  Besides,  the  deed  of  trust 
provides  another  remedy  to  the  mort- 
gagees in  case  of  a  default  by  the  mort- 
gagors,—  the  very  remedy  which  the  com- 
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decisive  than  the  former  that  the  rolling  stock  of  the  road  was  in- 
cluded. Applying  the  maxim,  that  whosoever  grants  a  thing  is 
supposed  also,  tacitly,  to  grant  that  without  which  the  grant  itself 
would  be  of  no  effect  ;^  the  tolls  and  income  being  expressly  mort- 
gaged, the  rolling  stock,  which  is  essential  to  the  production  of  tolls 
and  income,  must  be  included  in  the  grant. 

A  mortgage  of  a  *'  road  and  its  franchise  '*  was,  however,  re- 
garded by  the  Supreme  Court  of  Vermont  as  excluding  from  its 
operation  the  rolling  stock,  and  other  personal  chattels  that  go  to 
make  up  the  usual  and  necessary  equipment  and  furnishing  of 
the  road,  but  not  so  affixed  to  the  land  as  to  partake  of  the  char- 
acter of  realty.^ 

If  rolling  stock  be  regarded  as  an  accession,  in  the  nature  of  a 
fixture  to  the  road,  it  passes  by  a  mortgage  of  the  road  without 
express  mention ;  and  it  is  then  immaterial  whether  it  be  in  ex- 
istence when  the  mortgage  is  given,  or  be  afterwards  acquired. 

124.  Many  authorities,  without  goingr  to  the  extent  of  hold- 
ing that  engines  and  cars  are  fixtures,  regard  them  as  so  in- 
dispensable to  the  operation  of  a  railroad  that  they  make  a 
distinction  between  the  rolling  stock  and  other  kinds  of  personal 
property,  in  respect  to  the  rule  that  property  not  in  esse  cannot 
be  conveyed.  The  rolling  stock  of  a  railroad  is  regarded  as  so 
appurtenant  to  the  road,  that  when  the  company  makes  a  mort- 
gage of  its  road  and  franchise,  it  has  a  present  existing  interest 
in  the  rolling  stock  to  be  acquired  for  its  use  sufficient  to  uphold 
a  grant  of  it  as  incident  to  the  road.  Their  title  to  the  road  and 
franchise  is  the  foundation  of  an  interest  in  the  cars  and  engines 
to  be  acquired  for  its  use.^    A  lien,  moreover,  may  be  created 

plainant  is  now  seeking  through  a  re-  grants  a  tract  of  land  in  the  centre  of  a 

ceiyer.    It  provides  that  in  case  of  a  de-  larger  tract  owned  hy  him,  he  also  grants, 

fault  the  trustees  may  enter  and  take  by  implication,  a  right   of  way  into  it, 

possession   of    the   mortgaged  property,  fully  applies  to  the  case  in  question ;  and 

and  use  and  operate  the  same,  and  apply  it  strongly  applies  to  the  mortgage  of  tolls 

the  proceeds  thereof  to  the  payment  of  and  income." 

the  interest  and  principal  of  the  bonds  ^  Cuicanque  aliquis  quid  conoedit,  con- 
intended  to  be  secured  by  the  mortgage,  cedere  videtur  et  id  sine  quo  res  ipsa  esse 
Now,  in  pursaing  this  remedy,  of  what  non  potuit.  11  Co.  Rep.  52;  Broom's 
ayail  would  all  the  other  property  be  if  Leg.  Max.  479. 

the  rolling  stock  cannot  be  used  ?    Nay,        ^  Miller  v,  Rutland  &  W.  R.  R.  Co.  36 

could  the  remedy  be  pursued  at  all  with-  Vt.  452. 

out  the  use  of  the  rolling  stock  ?    The        <  Morrill  r.  Noyes,  56  Me.  458, 471. 
reason  of  the  rule,  that,  when  a  man 
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without  a  grant.  A  contract  intended  as  a  grant,  or  one  stipu- 
lating the  making  of  a  grant  at  a  future  time,  may  be  upheld  in 
equity  as  a  present  lien. 

The  York  and  Cumberland  Railroad  Company,  in  1851,  issued 
bonds  secured  by  a  mortgage,  in  trust,  of  its  road  and  franchise, 
together  with  all  ^^cars,  engines,  and  furniture  that  may  have 
been  or  may  be  purchased  by  said  company."  Some  two  years 
afterwards  the  company  purchased  an  engine  and  certain  cars, 
which  they  subsequently  mortgaged.  In  1859,  a  suit  in  equity 
was  commenced  in  behalf  of  the  bondholders  under  the  first  mort- 
gage  to  compel  the  execution  of  the  trust,  and  a  receiver  was  ap- 
pointed, who  took  possession  of  all  the  property  of  the  company, 
including  the  engine  and  cars  which  were  the  subject  of  the  sec- 
ond mortgage,  and  which  were  in  daily  use  upon  the  road.  The 
second  mortgagee,  after  a  demand  for  their  surrender,  brought  an 
action  of  trover,  and  obtained  leave  of  court  to  prosecute  it.  It 
was  held  that  the  lien  of  the  existing  mortgage  attached  to  the 
rolling  stock  as  soon  as  it  was  purchased  and  placed  upon  the  road, 
and  that  the  second  mortgagee  acquired  no  title  which  he  could 
maintain  against  the  former  mortgage.^ 

This  decision  might  have  been  placed  upon  the  ground  that  the 
mortgagee  of  the  rolling  stock  had  notice  of  the  prior  mortgage 
in  which  this  property  was  also  included ;  and  in  that  case  the 
question  of  the  proper  registry  of  the  first  mortgage  would  not 
be  raised,  for  the  knowledge  of  the  second  mortgagee  of  the 
existence  of  such  mortgage  would  be  equivalent  to  a  due  record 
of  it. 

A  mortgage  of  a  railroad,  "  together  with  the  superstructure 
and  tracks  thereon,  and  all  rails  and  other  materials  used  thereon 
or  procured  therefor,  and  engines,  tenders,  cars,  tools,  materials, 
machinery,  conti'acts,  and  all  other  personal  property "  then 
owned  by  it,  or  in  future  to  be  acquired,  was  held  to  include 
cars,  wheels,  firewood  obtained  for  the  use  of  the  engines,  and 
coal  for  the  use  of  a  machine-shop,  as  things  incident  and  indis- 
pensable to  the  use  and  enjoyment  of  the  principal  thing  con- 
veyed.* 

A  mortgage  lien  upon  rolling  stock  is  not  lost  by  withdrawing 
the  property  from  present  use  upon  the  road  for  the  purpose  of 

1  Monill  V.  Kojes,  56  Me.  458.  ^  Phillips  i;.  Winslow,  18  B.  Mon.  (Ky.) 

431,448. 
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repairing  it,  or  of  changing  it  to  meet  a  contemplated  narrowing 
of  the  gauge  of  the  track.^ 

126.  A  mortgage  attaches  to  rolling  stock  subject  to  the 
liens  existing  upon  it  when  it  is  acquired.  The  New  Orleans 
and  Ohio  Railroad  Company,  having  made  a  mortgage  covering 
all  future-acquired  property,  afterwards  purchased  of  the  United 
States  certain  locomotives  and  cars,  for  which  it  gave  a  bond  stip- 
ulating that  the  United  States  should  have  a  lien  upon  the  prop- 
erty for  the  purchase  money,  and  that  the  company  should  not 
part  with  it  without  written  consent  until  payment  of  the  price. 
The  trustee  for  the  bondholdei-s  claimed  that  the  mortgage  upon 
the  road,  being  prior  in  date  to  the  bond,  attached  to  the  property 
as  soon  as  purchased,  and  displaced  any  junior  lien.  But  the 
Supreme  Court  held  that  the  mortgage  attached  itself  to  such 
property  in  the  condition  in  which  it  came  into  the  mortgagor's 
hands,  that  is,  subject  to  the  lien  of  the  United  States.^ 

126.  In  Alabama  it  is  held  that  rolling  stock  so  appertains 
to  a  railroad  as  to  become  subject,  on  this  ground,  to  a  mortgage 
of  it  and  its  after-acquired  property,  whenever  such  property  is 

1  Hamlin  v.  Jerrard,  72  Me.  62.  rails,  as  in  the  case  of  the  Galreston 
^  United  States  v.  New  Orleans  R.  R.  Railroad  v.  Cowdrev,  11  Wall.  459,  or  any 
12  Wall.  362,  365.  /'If  that  property  is  other  material  which  became  affixed  to, 
already  subject  to  mortgages  or  other  and  a  part  of,  the  principal  thing,  the 
liens,  the  general  mortgage  does  not  dis-  result  would  have  been  different.  But, 
place  them,  though  they  may  be  junior  to  being  loose  property,  susceptible  of  sep- 
it  in  point  of  time.  It  only  attaches  to  arate  ownership  and  separate  liens,  such 
such  interest  as  the  mortgagor  acquires ;  liens,  if  binding  on  the  railroad  itself,  are 
and,  if  he  purchase  property  and  give  a  unaffected  by  a  prior  general  mortgage 
mortgage  for  the  purchase  money,  the  given  by  the  company,  and  paramount 
deed  which  he  receives  and  the  mortgage  thereto.  In  the  case  before  us  the  United 
which  he  gives  are  regarded  as  one  trans-  States,  at  the  time  of  making  the  sale, 
action ;  and  no  general  lien  impending  reserved  a  lien  on  the  property,  and  im- 
over  him,  whether  in  the  shape  of  a  gen-  posed  a  condition  of  non-alienation  until 
eral  mortgage,  or  judgment,  or  recogni-  the  price  should  be  paid.  Taken  alto- 
zance,  can  displace  such  mortgage  for  pur-  gether,  the  transaction  amounts  to  a  trans- 
chase  money.  And  in  such  case.<«  a  fail-  fer  sub  modo,  and  the  lien  must  be  re- 
uro  to  register  the  mortgage  for  purchase  garded  as  attaching  to  the  property  itself, 
money  makes  no  difference.  It  does  not  and  as  paramount  to  any  other  liens  aris- 
come  within  the  reason  of  the  registry  laws,  ing  from  the  prior  act  of  the  company." 
These  laws  are  intended  for  the  protection  Per  Bradley,  J.  See,  also,  Boston  Safe 
of  subsequent,  not  prior,  purchasers  and  Depost  &  T.  Co.  v.  Bankers'  &  M.  Tel. 
creditors.  Had  the  property  sold  by  the  Co.  36  Fed.  Rep.  288. 
government  to  the  railroad  companv  been 
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aeqaired.  Tet  the  rolling  stock,  as  personal  chattels  not  identified 
with  the  realty,  does  not  become  released  from  the  liens  under 
which  the  company  has  acquired  it.^  The  Alabama  and  Tennessee 
River  Railroad  Company,  in  1852,  executed  a  mortgage  of  its  road 
then  constructed  and  to  be  constructed,  and  of  all  other  property 
then  owned  and  which  might  thereafter  be  owned  by  the  company, 
t<^ther  with  its  tolls  and  income.  Some  years  afterwards  this 
road  was  united  with  other  roads,  and  a  new  name  was  given  to 
the  consolidated  roads,  and  other  mortgages  were  made  by  these. 
Upon  a  foreclosure  of  a  subsequent  mortgage  it  was  held  that  the 
lien  of  the  first  mortgage  extended  to  the  cars,  locomotives,  and 
other  personal  movable  property  appertaining  to  the  railroad ;  and 
that  this  lien  was  not  restricted  to  so  much  of  the  rolling  stock 
as  remained  of  what  the  company  owned  at  the  time  of  the  con- 
solidation. If  the  company  had  then  ceased  to  exist,  the  lien  of 
the  mortgage  would  not  have  attached  to  any  rolling  stock  ac- 
quired afterwards,  because  the  acquisition  would  not  have  been 
made  by  the  mortgagor ;  but,  as  the  court  held  that  this  company 
continued  its  existence  after  the  consolidation  under  a  new  name, 
it  necessarily  followed  that  the  mortgage  given  by  it  embraced 
the  rolling  stock  held  at  the  time  of  the  foreclosure  to  the  same 
extent,  or  in  the  same  proportion,  that  it  embraced  the  railroad 
itself.2 

In  1873  the  receivers  were  authorized,  pending  the  foreclosure 
suit,  to  buy  a  large  quantity  of  rolling  stock,  and  for  that  purpose 
to  issue  certificates  and  make  them  a  prior  lien  upon  the  road  and 
property.  Some  part  of  the  rolling  stock  so  purchased  was  al- 
ready upon  the  road,  and  in  use  by  it  under  contracts  and  leases  ; 
and  it  was  contended  by  some  of  the  mortgage  creditors  that  such 
rolling  stock,  although  not  paid  for  by  the  company,  became  sub- 
ject to  the  liens  of  the  mortgages  when  put  upon  the  mortgaged 
road ;  and,. moreover,  that  even  the  new  rolling  stock  purchased 
by  the  receivers,  and  put  upon  the  road  by  them  under  authority 
of  the  court,  became  subject  to  the  liens  of  the  mortgages  in  pref- 
erence to  the  liens  authorized  by  the  court  in  the  order  for  pur- 
chase. But  the  court  held  that  the  lien  authorized  by  the  court 
could  not  be  superseded  or  lessened  by  the  mortgages  ;  that,  while 
it  is  true  that  when  a  railroad  company  which  has  executed  sev- 

^  Meyer  v.  Johnston,  53  Ala.  237,  324,        >  Merer  v.  Johnston,  tujyra. 
3&3 ;  64  Ala.  603. 
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eral  successive  mortgages  of  its  road,  equipments,  and  appurte- 
nances, purchases  and  puts  upon  its  road  rolling  stock  which  is  then 
free  from  all  liens,  this  property  so  appertains  to  the  road  as  to 
become  subject  to  the  mortgages  which  have  priority,  according  to 
tlie  date  of  their  execution ;  yet  such  property  does  not  become 
so  identified  with  the  realty  by  being  placed  upon  it  that  it  is  re- 
leased from  the  liens  attaching  to  it  when  it  was  acquired.  Liens 
upon  the  rolling  stock  existing  upon  it  when  it  comes  into  the 
mortgagor's  possession  remain  binding  upon  it,  and  superior  to 
those  of  the  mortgage  existing  at  the  time  upon  the  railroad.^ 

127.  It  may,  therefore,  be  regarded  as  Judioially  settLed* 
with  little  or  no  divergence  of  opinion,  that  in  equity  a  mortgage 
of  a  railroad  will  be  held  to  apply  to  after-acquired  rolling  stock, 
and  other  personal  property,  if  the  terms  of  the  mortgage  cover 
such  future  acquisitions ;  with  the  qualification,  however,  that  the 
mortgage  will  attach  to  such  property  subject  to  the  liens  existing 
upon  it  when  it  comes  into  the  hands  of  the  mortgagor. 

II.  Mortgagee  of  After-acquired  Rolling  Stock  as  affected  by 

Conditional  Sales. 

128.  The  validity  of  a  oonditional  sale,  the  vendor  reserving 
the  thing  sold  till  it  is  paid  for,  is  everywhere  conceded  as  be- 
tween the  parties ;  and  at  common  law  and  in  most  of  the  states 
the  contract  is  valid,  and  the  title  of  the  vendor  is  good  as  against 
purchasers  from  the  vendee  and  against  his  creditors.  In  a  few 
states  the  title  of  the  vendor  who  has  delivered  possession  to  the 
vendee  is  invalid  as  against  purchasers  from  the  latter  without 
notice,  and  as  against  his  creditors.^  In  several  states  thei*e  are 
general  statutes  requiring  the  recording  of  conditional  sales  in 
order  to  make  them  valid  as  against  third  persons.  In  several 
states  special  statutes  have  been  enacted  within  a  few  years  past 
to  make  valid  conditional  sales  of  rolling  stock.  These  statutes 
provide  in  substance  that  contracts  for  the  sale  or  lease  of  rolling 
stock,  with  a  reservation  of  title  to  the  vendor  until  full  pay- 

1  Meyer  v,  Johnston,  53  Ala.  237,  352 ;  minoU :    Murch    v.    Wright,    46    111. 

64  Ala.  603.  487  ;  Henrey  v.  R.  I.  Locomotive  Works, 

^  Pannfylvania:  Forrest  v.  Nelson,  108  93  U.  S.  664. 

Pa.  St.  481 ;  Stadtfeld  t;.  HunUman,  92  Kentnoky:  Greer  v.  Church,  13  Buafa, 

Fa.  St.  53 ;  37  Am.  Rep.  661.  430. 
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ment  of  the  parchase  price  is  made,  shall  not  be  valid  as  i^inst 
judgment  creditors  of  the  vendee  or  purchasers  without  notice, 
unless  the  contracts  be  in  writing  and  be  acknowledged  and  re- 
corded. They  also  usually  provide  that  the  engines  or  cars  sold 
or  leased  shall  be  marked  with  the  name  of  the  vendor.  Such 
statutes,  it  is  believed,  have  now  been  enacted  in  nearly  all  the 
states  in  which  conditional  sales  are  not  valid  under  common  law 
decisions.^ 


129.  BoliinfiT  stock  contracts  differ  in  form  and  leffal  effect. 
In  legal  effect  they  are  generally  conditional  sales.  The  form 
may  be  that  of  a  lease ;  but  if  the  real  character  of  the  contract 
was  not  a  bailment  but  a  sale,  and  the  *^rent"  reserved  was  really 
instalments  of  purchase  money,  the  title  remaining  in  the  *^  les- 
sor "  until  such  instalments  should  be  paid,  the  courts,  looking  at 
the  real  character  of  the  contracts  rather  than  the  form,  will  hold 
them  to  be  conditional  sales.^ 


^  Such  statutes  exist  in  :  — 

AUbama:  Code  1886,  §§  1821, 1822. 

Colorado :  Laws  1885,  p.  302. 

Dakota :  Laws  1883,  cb.  93. 

Delaware  :  Laws  1883,  ch.  146. 

Ulinoia:  Annot  Stats.  1885,  ch.  114, 
SS4. 

Indiaiia :  Acts  1889,  ch.  176. 

Xarylaad:  Pub.  Gen.  Laws  1889,  art. 
21,  §  84 ;  Laws  1882,  p.  317. 

Kximesota :  Laws  1885,  ch.  210 ;  2  G.  S. 
(Snpp.)  1888,  ch.  34,  §§  9ld-9lh. 

Kontaaa:  Com  p.  Stats.  1887,  ch.  36, 
§§709,710,711. 

Hew  Jeney:  R.  S.  Sapp.  1877-1886,  p. 
846. 

Hew  Kezieo:  Comp.  Laws  1884,  § 
2739. 

Hew  York:  4  R.  S.  1889,  p.  2.521. 

HorthCajolioa:  1  Code  1883,  §  2006; 
Laws  1^8.3,  ch.  416. 

Ohio:  R.  S.  1884,  p.  170 ;  Act  of  March 
16,1882. 

Ongen:  2  Annot.  Laws  1887,  §§  4042, 
4043. 

FunuyhranU :  2  Brightlj's  Pardon's 
Dig.  1883,  p.  1422,  §  42. 

Ttaneesee:  Acts  1885,  ch.  96. 

Ifirglnia:  Code  1887,  §  2462. 


Waahington :  Laws  1883,  p.  62. 

Wisooniin :  Laws  1883,  ch.  274. 

On  this  subject  see  the  learned  paper 
bjr  Francis  Rawle,  £sq.,  of  Philadelphia, 
on  Car  Trust  Securities,  read  before  the 
American  Bar  Association  and  published 
in  vol.  8  of  its  Reports,  p.  277. 

*  Hervey  w.  R.  I.  Locomotive  Works, 
93  U.  S.  664 ;  Heryford  v.  Davis,  102  U. 
S.  235;  Myer  v.  Car  Co.  102  U.  S.  1. 
See,  also,  Whitcomb  v.  Woodworth,  54 
Vt.  544 ;  Murch  r.  Wright,  46  III.  487  ; 
Singer  Manuf.  Co.  v,  Graham,  8  Oreg. 
17;  Singer  Manuf.  Co.  v.  Cole,  4  Lea 
(Tenn.),  439;  40  Am.  Rep.  20;  Bean  v. 
Edge,  84  N.  Y.  510 ;  Loomis  v.  Braprg,  50 
Conn.  228;  47  Am.  Rep.  638;  Hine  v, 
Roberts,  48  Conn.  267 ;  40  Am.  Rep.  170  ; 
Sumner  v,  Cottey,  71  Mo.  121 ;  Domestic 
Sewing  Machine  Co.  v.  Anderson,  23 
Minn.  57 ;  Carpenter  v.  Scott,  13  R.  I. 
477 ;  Humphreys  v.  St.  Louis,  S.  M.  &  S. 
Ry.  Co.  5  Raiiw.  Corp.  L.  J.  149. 

In  Fennsylvaiiia  and  Alabama,  however, 
such  a  contract  is  considered  as  a  bailment 
for  hire,  rather  than  a  conditional  sale. 
Forrest  v.  Nelson,  108  Pa.  St.  481,486, 
per  Sterrett,  J.;  19  Rep.  380;  Enlow  v, 
Klein,  79  Pa.  St.  488;  Rowe  r.  Sharp, 

121 


§§  130,  131.]       LEGAL  NATURE  OF  ROLLING  STOCK. 

130.  The  nature  and  effect  of  a  car-trust  contract  is  to  be 
determined  by  the  intention  of  the  parties,  as  gathered  from 
the  whole  instrument,  the  situation  of  the  subject  matter  of  the 
contract,  and  the  circumstances  surrounding  the  transaction,  and 
not  merely  from  the  name  the  parties  give  to  it.^  Thus,  where 
a  manufacturer  of  cars  contracted  to  loan  certain  cars  to  a  rail- 
road company  for  hire  at  a  stipulated  price  payable  in  instal- 
ments, for  which  the  company  executed  its  notes,  on  the  payment 
of  which  the  car  company  was  to  relinquish  the  cars  to  the  com- 
pany, and  on  default  in  the  payment  of  the  notes  the  car  company 
might  at  its  option  retake  the  cars  and  sell  them,  retaining  for 
its  own  use  all  payments  received  up  to  that  time,  keeping  the 
amount  unpaid  out  of  the  proceeds  and  returning  the  surplus,  if 
any,  to  the  railroad  company,  it  was  held  that  the  transaction 
was  neither  a  loan  nor  a  conditional  sale  of  the  cars,  but  a  hypoth- 
ecation of  them  to  secure  the  price  of  them.^  Mr.  Justice  Strong, 
speaking  for  the  court,  said :  ^^  The  form  of  the  instrument  is  of 
little  account.  Though  the  contract  industriously  and  repeatedly 
spoke  of  loaning  the  cars  to  the  railroad  company  for  hire  for  four 
months,  and  delivering  them  for  use  for  hire,  it  is  manifest  that 
no  mere  bailment  for  hire  was  intended.  .  .  .  We  can  come  to 
no  other  conclusion  than  that  it  was  the  intention  of  the  parties, 
manifested  by  the  agreement,  that  the  ownership  of  the  cars 
should  pass  at  once  to  the  railroad  company  in  consideration  of 
their  becoming  debtor  for  the  price.  Notwithstanding  the  efforts 
to  cover  up  the  real  nature  of  the  contract,  its  substance  was  an 
hypothecation  of  the  cars  to  secure  a  debt  due  to  the  vendors  for 
the  price  of  a  sale." 

131.  Priority  of  title  under  conditional  sales.  —  The  rights 
of  a  person  who  furnishes  rolling  stock  under  a  valid  conditional 
sale,  or  a  stipulation  for  a  lien,  are  superior  to  those  of  a  prior 
mortgagee  claiming  a  lien  upon  or  title  to  such  rolling  stock  as 
after>acquired  property.^ 

51  Pa.  St.  26 ;  Henrj  v.  Patterson,  57  Pa.  Locomotive  Works,  93  U.  S.  664 ;  Fidel- 

St.  346;  Becker  o.  Smith,  59  Pa.  St.  469;  ity  Ins.  T.  &  S.  D.  Co.  t7.  Shenandoah 

McCall  V,  Powell,  64  Ala.  254.  Val.  R.  R.  Co.  (Va.)  9  S.  E.  Rep.  759. 

1  Heryford  r.  DaTin,  102  U.  S.  235;  *  Heryford  r.  Davis,  «upra. 

Frank  v.  Denver  &  R.  G.  R.  R.  Co.  23  >  United  States  v.  N.  O.  Railroad  Co. 

Fed.  Rep.  123 ;  Central  Trust  Co.  v.  Ohio  12  Wall.  362  ;  Fosdick  v,  Schall,  99  U.  S. 

C.  R.  R.  Co.  36  Fed.  Rep.  520 ;  Hervejr  v.  235 ;  Meyer  v.  Car  Co.  102  U.  S.  1 ;  Fi- 
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132.  If  the  transaction  amounts  merely  to  a  loan,  secured 
by  mortgage  bonds,  though  called  car-trust  certificates,  giving  a 
lien  upon  rolling-stock  which  had  already  become  the  property  of 
the  railroad  company,  such  certificates  will  be  inferior  in  point  of 
lien  to  a  prior  mortgage  which  applies  to  after-acquired  property. 
A  contract  between  the  trustee  of  an  alleged  car-trust  and  a  rail- 
road company  proyided  for  a  lease  of  rolling  stock  by  the  former 
to  the  latter  at  an  annual  rent  for  the  period  of  ten  years,  at  the 
end  of  which  time  the  leased  rolling  stock  should  become  the 
property  of  the  railroad  company.  The  trustee  at  the  time  of 
the  execution  of  the  lease  neither  owned  nor  possessed  the  roll- 
ing stock  proposed  to  be  leased.  After  the  execution  of  the  lease 
the  railroad  company  furnished  to  the  trustee  the  names  of  sub- 
scribera  to  the  car-trust  certificates ;  and  thereupon  the  trustee 
made  out  subscription  certificates  which  entitled  the  holders  to 
a  certain  amount  of  car-trust  certificates  when  the  subscriptions 
should  be  paid  in  full.  The  money  paid  on  the  subscriptions  was 
credited  on  the  subscription  certificates,  and  deposited  in  bank  to 
the  credit  of  the  equipment  account  of  the  railroad  company. 
When  the  subscriptions  were  fully  paid,  the  railroad  company 
scheduled  the  rolling  stock  under  the  lease,  and  the  trustee  certi- 
fied the  car-trust  certificates  and  turned  them  over  to  the  holders. 
The  railroad  company  obtained  the  rolling  stock  under  its  own 
contracts  with  the  car-builders,  or  itself  constructed  it.  The  car- 
trust  association  was  constituted  merely  of  the  subscribers,  who 
received  the  railroad  company^s  bonds  with  interest  coupons  at- 
tached, secured  by  mortgage  upon  certain  described  rolling  stock 
which  the  company  expected  to  construct  or  acquire  by  pur- 
chase, and  which  it  was  to  designate,  after  it  was  acquired,  in  a 
schedule  to  be  furnished  the  trustee.  The  court  declared  that 
the  transaction  was  neither  a  contract  of  bailment,  contemplat- 
ing merely  the  use  of  the  equipment  by  the  railroad  company, 
nor  a  conditional  sale  of  such  equipment.^ 

deltt/  Ids.  T.  ft  S.  D.  Co.  v.  Shenandoah  erty '  daoses  sufficiently  hroad  to  cover 

Val.  R.  R.  Co.  ( Va.)  9  S.  E.  Rep.  759.  the  same  property,  then  such  '  af ter-ac- 

'  Central  Trust  Co. ».  Ohio  C.R.  R.  Co.  quired   property'  clauses  of  mortgages 

96  Fed.  Rep.  520 ;  36  Aro.  &  Eng.  R.  R.  wi.l  become  idle  and  useless   provisions, 

Caa.  299,  319.    "If  a  transaction  of  this  because,  by  the  easy  contrivance   of  so 

character,  and  conducted  as  this  business  called  'car-trusts'  and  'car-trust  certifi- 

was,  can  be  sustained,  and  held  to  confer  cates '  of  the  mortgagor,  all  subsequently 

superior  rights  to  the  lien  of  prior  mort-  acquired  property  may  be  readily  taken 

gages  containing  'after -acquired  prop-  out  of  their  operation."     Per  Jackson,  J. 
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133.  If  a  railroad  company  buys  or  constructs  rollincr  stock 
for  its  own  use  with  money  furnished  by  a  car-trust  company, 
under  a  contract  in  the  form  of  a  lease,  the  rolling  stock  being 
nominally  delivered  to  the  car-trust  company,  and  by  the  latter 
delivered  back  to  the  railroad  company,  the  transaction  is  really 
a  lien  in  the  nature  of  a  mortgage,  under  the  disguise  of  a  condi- 
tional sale.  If  the  contract  in  regard  to  rolling  stock  is  not  ac- 
knowledged and  recorded  in  accordance  with  the  provisions  of  the 
statute  relating  to  chattel  mortgages,  it  will  not  be  established  as 
a  lien  on  such  property  as  against  a  prior  mortgage  of  the  rail- 
road and  franchises  covering  also  after-acquired  property,  or  as 
against  creditors  of  the  railroad  company  proceeding  by  attach- 
ment and  execution,  or  as  against  purchasers  from  the  railroad 
company  in  good  faith.  The  transaction  would  be  only  a  lien 
created  by  contract,  which  a  court  of  equity  would  enforce  only 
in  case  there  were  no  prior  legal  or  equitable  rights  in  others.^ 

134.  A  covenant  in  a  mortgage  of  a  division  of  a  line  of 
railroad,  with  the  rolling  stock  belonging  to  it,  to  designate 
such  rolling  stock  in  a  certain  way,  may  possibly  be  specifically 
enforced  as  against  the  mortgagor,  but  it  cannot  be  so  enforced 
as  against  subsequent  mortgagees  whose  mortgages  have  attached 
to  the  rolling  stock  of  the  whole  line  of  road  before  there  has 
been  any  designation  under  the  prior  mortgage.  Thus  where  the 
covenant  was  to  designate  in  a  certain  mode,  as  belonging  to  the 
division  mortgaged,  such  a  proportion  of  the  whole  rolling  stock 
owned  by  the  mortgagor  as  that  division  bore  to  the  entire  line, 
it  was  held  that  the  divisional  mortgage  covered  only  such  roll- 
ing stock  as  was  thereafter  designated  as  belonging  to  the  division 
named,  though  the  proportion  covenanted  for  was  never  so  desig- 
nated. The  court  would  not  be  justified  in  attempting  to  enforce 
the  covenant  in  the  manner  provided  as  against  subsequent  mort- 
gages.^ But  rolling  stock  purchased  and  designated  for  the  divi- 
sion named  is  covered  by  such  divisional  mortgage,  and  the  lien 
is  not  lost  by  subsequent  obliteration  of  the  designations,  where 

See,  however,  Frank  v.  Denver  &  R.  O.  had  famished  money  to  enable  the  tail- 

Ry.  Co.  23  Fed.  Rep.  123,  where  it  was  road  company  to  purchase  it. 

held  that  a  mortgage  of  after -acquired  ^  Frank  v.  Denver  &  R.  G.  Ry.  Ck>.  23 

property  was  subject  to  an  aj;^reement  for  Fed.    Rep.    123 ;    Central  Trust  Co.  ir. 

a  lien  on  rolling  stock  in  behalf  of  one  who  Ohio  C.  R.  R.  Co.  36  Fed.  Rep.  520. 

<  United  States  Trust  Co.  v.  Wabash 

124  W.  Ry.  Co.  38  Fed.  Rep.  891. 
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such  rolling  stock  is  otherwise  traceable,  either  as  against  the 
mortgagor  or  as  against  subsequent  purchasers  at  a  sale  under  a 
subsequent  mortgage  of  the  entire  railroad  property  and  appurte- 
nant rolling  stock,  who  take  with  full  notice  of  the  lien  of  the 
former  mortgage.^ 

135.  The  validity  of  a  morterage  or  oonditional  sale  of  a 
chattel  is,  as  a  general  rule,  determined  by  the  lex  rei  sitae. 
If  the  mortgage  or  sale  was  valid  where  the  property  was  situ- 
ated at  the  time  of  the  transaction,  it  is  valid  as  against  an  at- 
tachment made  in  another  state,  though  the  mortgage  was  not 
filed  or  recorded,  or  though  the  sale  was  not  made  as  required  by 
the  laws  of  the  state  where  the  attachment  was  made.^ 

In  the  absence  of  proof  to  the  contrary  it  is  to  be  assumed  that 
such  personal  property  was  at  the  time  of  the  execution  of  the 
mortgage  in  the  state  where  the  corporation  was  organized,  and 
where  the  mortgage  was  executed.^ 

III.  Rolling  Stock  regarded  as  Fixtures. 

136.  There  are  many  considerations  why  rolling  stock 
should  be  regarded  as  striotly  of  the  nature  of  fixtures.  It 
is  fitted  to  the  gauge  of  the  road  and  adapted  particularly  for  use 
upon  it.  Without  it  the  road  is  not  only  worthless  to  the  com- 
pany, but  it  ceases  to  be  of  use  to  the  public,  which  is  one  of  the 
purposes  for  which  the  company  was  chartered.  The  fact  that 
the  rolling  stock  is  not  actually  attached  to  the  land,  but  may  be 
transferred  to  another  road  and  used  upon  that  equally  well,  is 
not  decisive  against  its  being  a  fixture.  The  manner  and  degree 
of  annexation  to  the  realty  is  only  one  element  in  determining 
whether  any  article  of  personal  property  is  a  fixture  or  not ;  while 
the  intention  of  the  parties  with  reference  to  making  it  a  per- 
manent accession  to  the  freehold,  and  its  adaptation  to  the  use 
and  purpose  for  which  it  is  attached,  are  considerations  of  equal 

1  United  States  Trnst  Co.  v.  Wabash  Manuf.  Co.  7  Fed.  Rep.  543»  550  ;  HomaDS 

W.  Ry.  Co.  38  Fed.  Rep.  891.  v.  NewtoD,  4  Fed.  Rep.  880, 885 ;  Hirechorn 

>  Herrej  v.  R.  I.  Locomotive  Works,  v.  CanDey,98  Mass.  149  ;  Bank  r.  McLeod, 

93  U.  S.  664  ;  Green  v.  Van  Baskirk,  5  38  Ohio  St.  174 ;  Nichols  v,  Mase,  94  N.  Y. 

Wall.  307  :  Rogers  Locomotive  Works  v.  160 ;  Jones  on  Chattel  Mortgages,  §  305. 
Lewis,  4  Dill.  158 ;  Hart  r.  Barney  &  Smith        '  Nichols  r.  Mase,  supra* 
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importance,  at  least,  in  determining  the  (}uestion.     These  consid* 
erations  are  to  be  unitedly  applied.^ 

137.  The  actued  fastening  of  a  movable  article  to  the  free- 
hold is  not  essential  to  its  becomingr  a  fixture.  ^'  If  a  billiard- 
table  be  fastened  to  the  floor  so  as  to  be  conceded  a  fixture,  would 
not  tbe  balls  and  cues  pass  also  ?  A  bucket  in  a  well  may  be 
detached,  and  it  is  movable,  running  from  top  to  bottom  of  the 
well,  yet  it  is  a  fixture  by  common  consent.  A  shuttle  in  a  loom 
is  thrown  from  place  to  place  by  the  motive  power  of  the  ma- 
chinery, yet  it  is  an  essential  part  of  the  machine."  In  the  cases 
mentioned,  the  billiard-balls,  the  bucket,  and  the  shuttle  are  fix- 
tures solely  because  they  are  essential  to  the  use  of  the  property 
of  which  they  are  parts,  although  disconnected  parts.  In  like 
manner  the  cars  and  engines  of  a  railroad  are  essential  to  the  use 
of  the  road.  ^'  The  right  to  buy  and  own  rolling  stock  is  a  fran- 
chise, and  can  only  be  exercised  as  an  accessory  to  the  operation 
of  a  railroad.  Any  buying  or  selling  of  cars,  engines,  and  the 
like,  by  the  company,  for  the  mere  purpose  of  speculation,  would 

1  Rolling  stock  has  been  regarded  as  a  companies  are  by  statute  made  effectual 

fixture  or  part  of  the  realty  in  the  follow-  to  cover  rolling  stock.    California,  {  168 

ing   cases  in  the  ITnited  States  Courts:  Connoetieut,  §  168 ;  KassaehiiMtts, §  167 

Fennock  v.  Coe,  23  How.  117;  Gue  v.  Kontaiia,  §  169;    Hew  Jonoy,  §   161 

Tide  Water  Canal  Co.  24    How.  257  ;  New  Tork,  §  162 ;  Ohio,  §  168 ;  and  West 

Minnesota  Co.  v.  St  Paul  Co.  2  Wall.  Virginia,  §  166. 

609  ;  Railroad  Co.  v.  James,  6  Wall.  750 ;  Rolling  stock  is  declared  not  to  be  a 

Scott  r.  Clinton  &  S.  R.  R.  Co.  6  Biss.  fixture  or  part  of  the  realty,  but  person- 

529 ;  Farmers'  Loan  &  Trust  Co.  r.  St.  altj,  in,  — 

Joseph  &  D.  C.  Ry.  Co.  3  Dill.  412.  Iowa :  Neilson  v.  Iowa  Eastern  R.  R. 

Kentucky:  Elizabethtown  &  P.  R.  R.  Co.  51  Iowa,  184. 

Co.    i;.  Elizabethtown,    12   Bush,   233;  Hew  KampsWre :  Boston,  C.  A  M.  R.  R. 

§  148.  Co.  9.  Gilmore.  37  N.  H.  410. 

Pennsylvania:  Yonngman  v.  Elmira  &  Hew  Jersey :  Williamson  v.  N.  J.  South- 

W.  R.  R.  Co.  65  Pa.  St.  278;  §  169.    In  em  R.  R.  Co.  29  N.  J.  Eq.  311.    See 

this  state,  however,  the  ground  of  excmp-  §  161. 

tion  of  rolling  stock  from  levy  is  public  New  Yoik :  Randall  v.  Elwell,  52  N.  T. 

policy,  rather  than  an  application  of  the  521 ;  Hoyle  r.  Plattsburgh  R.  R.  Co.  54 

doctrine  of  fixtures.  N.  Y.  314 ;  §  168. 

Tennessee :  Buck  v.  Memphis  &  L.  R.  Ohio  :  Coe  v.  Colnmbns,  P.  &  I.  R.  R. 

R.  R.  Co.  4  Cent.  L.  J.  430 ;  §  148.  Co.  10  Ohio  St  872 ;  §  168. 

So  declared  by  statute  in  DakoU,  §  164 ;  IX^soonsin :  Chicago  &  N.  W.  By.  Co. 

Florida,  §  166 ;  Iowa,  §  166 ;  Kinnesota,  v.  Ft.  Howard,  21  Wis.  44. 

§  158 ;  Nebraska,  f  160 ;  ITtah  Territory,  So  by  constitutional  provision  in  Ui. 

S  164 ;  Yennont,  f  166.  nols,  Kisionri,  Arkansas,  Nobraska.  Tozat, 

In  several  states  mortgages  by  railroad  and  West  Yiiginia,  §  161. 

126 


BOLUKG  STOCK  BEGABDED  AS  FIXTUBES.  [§  188. 

be  unautlioris^d  and  illegal.  Here,  then,  is  a  consideration  show- 
ing that  a  company  intends  the  rolling  stock  to  be  used  only  for 
the  road,  or,  in  other  words,  to  become  a  permanent  accession  to 
the  real  estate  of  the  company.  The  intention  of  the  owner,  the 
ose  for  which  the  property  was  designed,  the  connection  between 
the  road  and  the  cars,  and  the  essential  relation  between  them 
for  the  purpose  of  revenue,  all  combine  to  declare  the  rolling 
stock  real  estate."  ^ 

138.  Statutes  in  regard  to  aoknowledging  and  reoording 
chattel  mortgages  do  not  ordinarily  embrace  mortgages  by 
railroads  of  personal  property  used  and  appropriated  for  railroad 
purposes,  when  such  mortgages  cover  such  personal  property  in 
connection  with  the  corporate  real  estate  and  franchises.^  Thus, 
where  a  mortgage  covered  the  rolling  stock  and  other  property 
appertaining  to  a  railroad  company,  and  the  mortgage  had  been 
duly  recorded  as  a  real  estate  mortgage,  but  not  as  a  chattel  mort- 
gage, certain  judgment  creditors  of  the  mortgagor  levied  upon  the 
rolling  stock  embraced  in  the  mortgage ;  and  the  question  was 
whether  their  rights  were  prior  to  those  of  the  mortgagees.*  The 
court  held  that  it  was  not  necessary,  as  to  the  rolling  stock,  to 
record  the  instrument  as  a  chattel  mortgage.  As  to  this  it  was 
sufficient,  even  as  to  creditors,  that  the  mortgage  was  duly  regis- 
tered as  a  mortgage  of  real  estate.  The  rolling  stock  and  other 
property  strictly  and  properly  appurtenant  to  the  road  is  part  of 
the  road  and  covered  by  the  mortgage  in  question,  which  in  terms 
embraces  rolling  stock.  The  opinion  of  the  court  does  not  clearly 
indicate  whether  the  registry  was  considered  sufficient,  on  the 
ground  that  the  rolling  stock  is  a  fixture,  or  on  the  ground  that 
such  property  does  not  come  within  the  purview  of  the  statute 
relating  to  the  record  of  chattel  mortgages ;  but  it  would  seem  to 
be  on  the  former  ground. 

The  La  Crosse  and  Milwaukee  Railroad  Company,  in  1856, 
mortgaged  the  western  division  of  its  road,  from  Portage  to  La 
Crosse,  a  distance  of  105  miles ;  and  in  the  following  year  mort- 
gaged its  eastern  division,  from  Milwaukee  to  Portage,  a  distance 

1  Minneaota  Co.r.  St.  Paul  Co.  2  Wall.  U.  S.  77  ;  Cooper  ».  Corbin,  105  111.  224 ; 

609,  note,  p.  648,  on  rolling  stock  as  a  Peoria  &  Springfield  R.  R.  Co.  v.  Thorop- 

fixtore,  being  an  extract  from   brief  of  son,  103  III.  187. 

Mr.  Carpenter.  •  Farmers'  Loan  &  Trust  Co.  v.  St.  Jo- 

s  Hammock  r.  Loan  &  Tnut  Co.  105  seph  &  D.  C.  Ry.  Co.  3  Dill.  412. 
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of  95  miles,  to  secure  other  bondholders ;  and  again,  in  the  next 
following  year,  executed  a  mortgage  of  the  whole  line  of  its  road 
from  Milwaukee  to  La  Crosse  to  secure  another  issue  of  bonds. 
Each  mortgage  embraced  *^  all  and  singular  the  locomotive  en- 
gines and  other  rolling  stock,  and  all  other  equipments  of  every 
kind  and  description  which  have  already  been  or  may  hereafter  be 
procured  for  or  used  on  said  road ;  "  and  each  was  in  terms  made 
subject  to  all  prior  mortgages  of  the  road.  The  rolling  stock  was 
purchased  with  the  funds  of  the  compan}%  and  was  placed  and 
used  on  the  entire  line  of  the  road,  embracing  both  divisions,  and 
no  apportionment  of  it  was  made  between  the  two  divisions.  It 
was  held,  therefore,  that  the  mortgages  operated  upon  all  the  roll- 
ing stock  in  the  order  of  their  dates ;  and  that  the  mortgage  of 
the  western  division,  being  the  oldest,  had  priority  of  lien  upon 
the  entire  rolling  stock  of  the  company.^ 

It  is  possible,  however,  for  a  railroad  company  owning  the 
whole  of  a  long  road,  and  all  the  rolling  stock  upon  it,  to  assign 
certain  cars  and  engines  to  particular  divisions  of  the  road,  so  that 
such  rolling  stock  would  attend  such  divisions  and  pass  by  sepa- 
rate mortgages  of  them.  Whether  in  any  particular  case  a  rail- 
road company  has  divided  its  rolling  stock  and  mortgaged  it  in 
this  way  is  a  question  of  intention.^ 

139.  In  Illinois  it  was  settled  that  rolling  stock  is  a  fixture 
which  passes  by  a  mortgage  of  the  road,^  by  several  cases  decided 
as  early  as  1860  and  1861.  As  a  part  of  the  realty,  such  prop- 
erty was  not  subject  to  the  laws  relating  to  mortgages  of  personal 
chattels.  Locomotives  and  cars  in  and  upon  the  road,  or  intended 
for  immediate  use  upon  it,  could  not  be  taken  on  execution  by  a 
creditor  and  severed  from  the  road  so  as  to  change  them  into  per- 
sonalty. If  this  could  be  done,  say  the  court,  in  one  case,  houses, 
fences,  timber,  fruit-trees,  and  almost  every  description  of  im- 
provements might  in  the  same  way  be  converted  into  personalty.* 

^  Minnesota    Co.  v.   St.   Paul   Co.    6  case,  in  which  it  was  held  that  a  road 

Wall.  742.  and  its  furniture  do  not  constitute  one 

^  Minnesota  Co.  v,  St.  Paul  Co.  2  Wall,  thing ;  that  the  furniture  of  a  road  is  no 

609.  more  a  part  of  the  road  than  is  the  furni- 

'  Palmer  v.  Forbes,  23  III.  301,  302;  ture  of  a  house  a  part  of  a  house.    San- 
Hunt  V,  Bullock,  23  HI.  320 ;  Titus  v,  gamon  &  M.  R.  R.  Co.  v.  County  of  Mor- 
Mabee,  25  111.  257 ;  Titus  v.  Ginheimer,  gan,  14  HI.  163. 
27  111.  462.     See,   however,  an  earlier  *  Titus  v,  Mabee,  supra,  per  Walker,  J. 
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In  all  the  cases  it  seemed  to  be  taken  as  an  anquestioned  doctrine 
that  the  rolling  stock  passed  as  a  portion  of  the  realty. 

Thus  stood  the  law  on  this  subject  until  the  Constitution  of 
1870  ^  provided  that  *^  rolling  stock,  and  all  other  movable  prop- 
erty belonging  to  any  railroad  company  or  corporation  in  this 
state,  shall  be  considered  personal  property,  and  shall  be  liable  to 
execution  and  sale  in  the  same  manner  as  the  personal  property  of 
individuals,  and  the  general  assembly  shall  pass  no  law  exempt- 
ing any  such  property  from  execution  and  sale."  But  even  this 
provision  was  declared  by  the  Circuit  Court  of  the  United  States 
not  to  change  the  rule  that  a  mortgage  made  by  a  railroad  com- 
pany, covering  all  after-acquired  property,  includes  rolling  stock, 
if  the  mortgage  was  given  before  the  rights  of  execution  creditors 
attach.^  Such  a  mortgage  seizes  the  property  or  operates  on  it 
by  way  of  estoppel  as  soon  as  it  comes  into  existence  and  is  in 
possession  of  the  mortgagor,  and  confers  an  equity  prior  to  claims 
under  judgments  and  executions  subsequently  obtained.  The  prin- 
ciple is  the  same  whether  the  property  be  regarded  as  real  or  per- 
sonal. 

140.  That  the  franchise,  lands,  and  property  of  corporations 
chartered  for  the  use  and  aooommodation  of  the  public  ccuinot 
be  levied  upon,  or  sold  under  execution,  has  been  declared  by 
numerous  authorities,  on  the  ground  that  the  value  and  usefulness 
of  the  entire  corporate  property,  and  of  the  corporate  franchise, 
would  thus  be  destroyed.  This  was  the  view  taken  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Q-ue  v.  Tide  Water  Ca- 
nal Company?    The  property  levied  on  in  this  case  was,  however, 

^  Art.  II,  §  10;  Annot.  StaU.  1885,  p.  the  working  of  the  canal,  render  the  prop- 

1915.  erty  of    the  company  in  the  franchiBe, 

'  Scott  p.  Clinton  &  S.  R.  R-  Co.   6  now  so  valuable  and  productive,  utterly 

Bias.  529.     See  Union  Trust  Co.  r.  Mor-  valueless.    Now,  it  ia  very  clear  that  the 

riflon,  125  U.  S.  591;   8  Sup.  Ct.  Rep.  franchise  or  right  to  the  toll  on  boats 

1004.  going  through  the  canal  would  not  pass  to 

*  24  How.  257, 263.  Chief  Justice  Taney,  the  purchaser  under  this  execution.  The 
delirering  the  opinion  of  the  court,  said :  franchise  being  an  incorporeal  heredita- 
"  The  property  seized  by  the  marshal  is  ment  cannot,  upon  the  settled  principles 
of  itself  of  scarcely  any  value,  apart  from  of  the  common  law,  be  seized  under  a 
the  franchise  of  taking  toll,  with  which  it  fieri  facica.  If  it  can  be  done  in  any  of 
is  connected  in  the  hands  of  the  company ;  the  states,  it  must  be  under  a  statutory 
and  if  sold  under  this ^eri  facias,  without  provision  of  the  state  ;  and  there  is  no 
the  franchise,  would  bring  scarcely  any-  statute  of  Maryland  changing  the  corn- 
thing  ;  bat  wonld  yet,  as  it  is  e?<sential  to  mon  law  in  this  respect  Indeed,  the  mar- 
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land  and  fixtures,  such  as  canal-locks,  admitted  to  be  necessary 
to  the  working  of  the  canal.  The  sheriff  being  about  to  sell  the 
property,  the  company  filed  a  bill,  praying  for  an  injunction 
against  the  sale,  which  was  granted  and  made  perpetual  by  the 
Circuit  Court,  and,  on  appeal,  this  decree  was  affirmed. 

141.  In  PennsylvGuiia  the  policy  of  the  law  with  reference 
to  the  levying  of  executions  upon  a  railroad  or  its  appurte- 
nances has  been  declared  in  several  cases  to  be,  that  any  property 
of  the  corporation  necessary  to  the  exercise  of  the  franchises 
granted  to  it  cannot  be  levied  on  and  sold  under  an  execution  on 
a  judgment  against  the  corporation.^ 

In  one  case,  in  which  a  levy  upon  loose  rails  and  chairs  in- 
tended for  use  in  repairing  a  railroad  was  called  in  question,  it 
was  held  that,  even  if  the  rails  and  chairs  be  not  regarded  as  af- 
fixed to  the  realty,  but  as  standing  to  the  road  in  the  same  rela- 
tion as  the  rolling  stock,  —  personalty  by  nature,  but  appuitenant 
by  use,  and  necessary  to  operate  the  road,  —  considerations  of 
public  policy  forbid  the  levy  and  sale  on  execution  of  such  arti- 
cles. Independently  of  the  public  purpose  for  which  they  are 
used,  doubtless  such  property  is  liable  to  seizure.^ 

shars  return  and  the  agreement  of  the  Co.  v.  Livermore,  47  Fa.  St.  465 ;  Snsque- 

parties  show  it  was  not  seized,  and  conse-  hanna  Canal  Co.  v.  Bonham,  9  Watts  & 

qnently,  if  the  sale  had  taken  place,  the  S.  (Pa.)  27.    See,  also,  Macon  &  Western 

result  would  have  been  to  destroy  utterly  R.  R.  Co.  v.  Parker,  9  Ga.  377. 
the  value  of  the  property  owned  by  the        ^  Covey  v.  Pittsburgh,  F.  W.  &  C.  R.  R. 

company,  while  the  creditor  himself  would,  Co.  3  Phila.  Rep.  1 73, 1 78, 1 79.    This  view 

most  probably,  realize  scarcely  anything  of  the  subject  was  forcibly  presented  in 

from  those  useless  canal-locks  and  lots  ad-  the  Court  of  Common  Pleas  of  Pennsyl- 

joining  them.    The  record  and  proceed-  vania  by  Mr.  Justice  Agnew,  afterwards 

ings  before  us  show  that  there  were  other  of  the  supreme  bench  of  that  state :  "  A 

creditors  of  the  corporation  to  a  large  railroad  corporation  is  but  a  servant  of 

amount,  some  of  whom  loaned  money  to  the  state,  and,  while  it  has  its  private 

carry  on  the  enterprise.    And  it  would  be  ends,  it  must  obtain  them  through  a  faith- 

agaittst  the  principles  of  equity  to  allow  ful  discharge  of  its  obligation  to  the  pub- 

a  single   creditor   to   destroy   a  fund  to  lie,  for  whose  benefit  its  powers  are  con- 

which  other  creditors  had  a  right  to  look  ferred.    Its  charter  is  not  only  the  grant 

for  payment,  and  equally  against  the  prin-  of  its  own  privileges,  but  it  is  the  evidence 

ciples  of  equity  to  permit  him  to  destroy  of  their  consideration  arising  in  the  pub- 

the  value  of  the  property  of  the  stock-  lie  benefit,  and  of  its  contract  to  subserve 

holders  by  dissevering  from  the  franchise  this  purpose.  For  this,  and  this  alone,  the 

property  which  was  essential  to  its  useful  state  imparts  a  portion  of  its  sovereign 

existence."  power,  and  invests  it  with  high  privileges. 

^  Youngman  v.  Elmira  &  W.  R.  R.  Co.  So  completely  subservient  is  it  to  the  pub- 

65  Fa.  St  278 ;  Shamokin  Valley  R.  R.  lie  good,  so  clearly  a  trustee  for  a  general 
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Consistent,  perhaps,  with  the  foregoing  are  late  cases  in  that 
state,  in  which  it  was  held  that,  although  cars,  horses,  harnesses, 
and  other  personal  property  of  a  passenger  railway  company, 
cannot  be  seized  on  execution  as  against  a  mortgagee  of  the  prop- 
erty, or  as  against  the  general  creditors  of  the  company  after  its 
insolvency,  yet  in  such  cases  the  equity  which  would  restrain  a 
sale  at  law  springs  from  the  fact  of  insolvency,  or  from  the  trusts 
created  by  the  mortgage.^ 

purpose,  its  own  property'  may  be  taken  gage  effectual,  while  the  mortgagees  are 

and  used  to  fulfil  a  higher  public  use.    So  under  no  duty  to  operate  the  road." 
much  is  the  notion  of  a  public  trust  in-        ^  Mr.  Justice  Woodward,  of  the  Su- 

Tolred  in  erery  such  charter  that  every  preroe  Court  of  Penusylvania,  in  a  fit«i 

doubt  in  its  interpretation  is  resolved  in  prius  case,  said :  "  Where,  however,  the 

favor  of  the  public,  and  against  the  pri-  question  is  presented  independently  both 

Tate  interest.    If,  besides  their  rails  and  of    insolvency  and    mortgage    trusts,  — 

their  supporting  chairs  actually  imbedded  where  the  exemption  from  levy  and  sale 

in  the  track,  the  company  may  not  main-  is  claimed  on  no  other  ground  than  that 

tain  deposits  of  others,  at  convenient  in-  of  accession  to  the  corporate  franchise,  — 

tervals.  for  immediate  repair,  and  if,  be-  I  canuot  agree  that  rolling  stock  and 

cause  they  thus  lie  in  piles,  they  may  be  equipments  are  as  much  exempt  as  the 

seized  all  alonq;  the  route  by  successive  rails  of  the  road.     I  know  of  no  reason 

writs,  the  usefulness  of  the  railway  as  a  why  a  railway  company's  horses  and  cur. 

public  work  must  cease.     If  it  may  be  risges  may  not  be  seized  in  execution  by 

dismantled  by  attacking  it  in  detail  and  a  judgment  creditor  in  the  same  manner 

seizing  those  things  most  easily  removed,  as  the  horses  and  carriages  of  any  other 

though    essential    to  its  preservation,  it  debtor ;  no  reason,  I  mean,  that  is  intrin- 

wonld  be  but  a  step  to  the  end ;  when  sic  and  self-existent  in  the  economy  of 

stripped  of  all  but  its  roadbed  and  fix-  the  corporation.     Reasons  may  arise  out 

tnres,  it  would  be  powerless  to  ser^'e  the  of  the  equities  created  in  favor  of  other 

public  or  benefit  itself.  parties  by  a  state  of  insolvency,  or  the 

"  The  purpose  of  a  railroad,  the  nature  fact  of  a  mortgage ;  but  apart  from  these 

of  its  property,  the  necessity  of  possession  considerations  —  considering  a  railroad 

to  accomplish  its  purpose,  and  the  powers  company  with  reference  only  to  its  judg- 

conferred  in  the  charter,  leave  no  room  to  ment  and  execution  creditors  ~- 1  suppose 

doubt  the  validity  of  a  mortgage,  without  it  holds  its  personal  property,  as  all  other 

delivery  of  possession,  of  those  chattels  debtors  do,  subject  to  levy  and  sale  for 

which  are  necessary  to  carry  out  the  ob-  debts.    It  is  attempted  to  apply  the  doc- 

ject  of  incorporation.    Though  the  body  trine  of  fixtures,  and  to  treat  everything 

is  private,  the  object  is  public  ;  and  it  is  as  part  of  the  company's  freehold  which  is 

clothed  with  a  portion  of  the  sovereign  essential  to  the  carrying  on  of  its  appro. 

power   to  accomplish    this.  .  .  .  Having  priate  business.    That  doctrine  has  never 

conferred  the  power  to  borrow  money  and  been  so  applied  anywhere,  I  believe,  — 

mortgage  the  property,  to  carry  out  an  certainly  not  here  in  Pennsylvania."    In 

object  of  great  public  utOity,  it  would  be  the  case  before  the  court,  there  being  a 

absurd  to  suppose  the  legislature  meant,  question  whether  the  company  had  power 

in  the  teeth  of  its  purpose,  to  require  a  to  mortgage,  the  court,  without  deciding 

delivery  of  the   property   necessary  for  this,  enjoined  the  levying  of  the  execution 

this  purpose,  in  order  to  make  the  mort-  until  further  order,  but  directed  that  the 
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§§  142-144.]         LEGAL  NATURE  OF  ROLLING  STOCK. 

142.  In  Kentucky  also  personal  property  essential  to  the 
operating  of  a  railroad  is  held  not  to  be  subject  to  execution. 
Such  seizures  and  sales  are  thought  to  lead  to  results  too  mischiev- 
ous to  be  tolerated.^ 

It  is  accordingly  held  that  the  cars  of  a  railway  company  are 
not  subject  to  seizure  and  sale  by  a  ministerial  officer,  even  for 
taxes.  They  are  treated  as  fixtures  of  its  road.  The  collection 
of  these  taxes  can  be  enforced  only  under  the  supervision  of  a 
court  of  equitable  jurisdiction,  in  the  same  manner  as  the  claims 
of  creditors  of  the  company  are  enforced.^ 

143.  In  Tennessee  it  has  been  held  that  under  a  mortgage  of 
the  main  line  of  a  railroad  situated  in  the  State  of  Arkansas,  and 
covering  all  rolling  stock,  appurtenances,  and  income,  cars  from 
the  main  line,  found  in  Tennessee,  were  not  subject  to  attach- 
ment, but  were  protected  as  subject  to  the  lien  of  the  mortgage.^ 

144.  In  New  Jersey  this  question  has  been  very  fnlly  dis- 
cussed, and  the  arguments  upon  the  question  —  whether  rolling 
stock  is  personal  property  or  fixtures  to  the  realty  —  most  ably 
presented  upon  both  sides  in  the  different  decisions  rendered  in 
the  case  of  Williamaon  v.  The  New  Jersey/  Southern  Railroad 
Company.^  The  Lackawanna  Iron  and  Coal  Company  recovered 
a  judgment  against  this  company  in  1874,  upon  which  execution 

Hen  shonld  continue  in  the  mean  time,  would  have  no  right  to  complain,  let  the 

Loudenschlager  v,  Benton,  3  Grant,  384,  consequences  be  what  they  might ;  but, 

385  ;  4  Phila.  Rep.  382 ;  Brill  v.  West  £nd  not  being  subject  to  execution,  he  has  a 

P.  Rj.  Co.  4  W.  Notes  of  Cases,  139.  clear  right  to  apply  .to  the  chanceUor  for 

^  Phillips  V.  ViTinslow,  18  B.  Mon.  (Ej.)  an  injunction  to  prevent  an  act  which 

431,  448;  and  see  Douglass  v,  Cline,  12  might  be  prodnctire  of  so  great  an  in- 

Bnsh  (Ky.),  608.  630.    In  the  earlier  case  jury;  the  right  to  redeem  the  property, 

thecourtsay:  "If  executions  can  be  levied  being  aright  that  belongs  to  the  corpo- 

upon  one  car,  they  can  be  levied  upon  all  ration,  is  liable  for  its  debts ;  but  the  de- 

the  cars  upon  the  road.    If  they  can  be  fendants  were  not  attempting  to  sell  this 

levied  upon  part  of  the  fuel,  they  can  be  equity  of  redemption,  but  the  property 

levied  upon  sJl  of  it,  and  thus  the  business  itself,  which  they  had  no  right  to  do." 

of  the  road  may  be  entirely  suspended.  ^  EHzabethtown  &  P.  R-  R.  Co.  v.  Elis- 

Such  a  result  would  not  only  produce  abethtown,  12  Bush  (Ky.),  233. 

great  injury  to  the  plaintiff  (the  mort-  '  Buck  v,  Memphis  &  L.  R.  B.  B.  Co.  4 

gagee),  but  great  inconvenience  to  the  Cent.  L.  J.  430.    See  §  70. 

public.    It  would  prevent  all  travel  upon  *  28  N.  J.  Eq.  277  ;  26  N.  J.  £q.  398 ; 

the  road,  and  effectually  destroy  its  busi-  and  finally,  in  the  Court  of  Errors  and 

ness  and  its  usefulness.    If  the  property  Appeals,  March  Term,  1878, 29  N.  J.  Eq. 

was  subject  to  execution,  the    plaintiff  811. 
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was  issued,  and  levies  were  made  in  every  county  of  the  state 
through  which  the  road  was  extended,  upon  the  cars,  engines,  and 
rolling  stock  of  the  company.  In  1869  the  company  had  exe- 
cuted a  mortgage  to  Williamson,  in  trust,  to  secure  bonds  to  the. 
amount  of  ^,000,000.  This  deed  covered  all  the  railways, 
branches,  rights  of  way,  depots,  station-houses,  and  the  com- 
pany's franchises  then  held  or  thereafter  to  be  acquired,  includ- 
ing its  rolling  stock,  fixtures,  tools,  and  machinery^  and  all  real 
estate  of  every  kind,  and  all  personal  property  of  every  natui*e, 
then  held  or  thereafter  to  be  acquired.  A  covenant  for  further 
assurance  provided  that  the  company  would  hold  all  after-acquired 
franchises  and  property,  real  and  personal,  in  trust  for  the  mort- 
gagee, and  would  make  conveyance  thereof  accordingly  from  time 
to  time,  as  the  same  might  be  acquired.  This  mortgage  was  duly 
recorded  as  a  mortgage  of  real  estate  soon  after  it  was  executed 
and  delivered,  and  long  before  this  judgment  was  recovered;  but 
it  was  not  filed  in  compliance  with  the  act  concerning  chattel 
mortgages.  The  chancellor,  in  an  able  opinion,  held  that  the 
rolling  stock  mortgaged  with  a  railroad  is  a  part  of  the  realty ; 
or,  if  it  be  considered  personalty,  the  provisions  of  the  act  con- 
cerning chattel  mortgages  had  no  application.^ 

IV.  Rolling  Stock  regarded  as  Personal  Properttf, 

145.  In  the  last-mentioned  oase  the  Court  of  Errors  and 
Appeals  reversed  the  ohanoellor's  decision  in  regard  to  the 
nature  of  rolling  stock,  and  established  the  rule  in  New  Jersey 
that  this  kind  of  property  must  be  regarded  as  personalty,  and 
that  a  mortgage  of  it,  to  be  valid,  must  conform  to  the  provisions 
of  the  act  relating  to  mortgages  of  property  of  that  description.^ 

1  Williamson  v.  N.  Jersey  Southern  R.  permanent  and  nniform.    'The  general 

B.  Co.  28  N.  J.  Eq.  277.  importance  of  the  rule/  says  Cowen,  J., 

«  Williamson  v.  N.  J.  Sonthern  R.  R.  Co.  '  which  goes  upon  corporeal  annexation, 

29  N.  J.  Eq.  311, 330.    Mr.  Justice  Depac  is  so  great  that  more  evil  will  result  from 

delivered  the  able  and  learned  decision  of  frittering  it  away  by  exceptions  than  can 

the  coort,  in  the  course  of  which  he  said  :  arise  from  the  hardships  of  adhering  to 

"  The  criterion  of  actual  annexation  to  the  it  in  particular  cases.'    Walker  v.  Sher- 

freehold,  as  a  rule  for  determining  when  man,  20  Wend.  (N.  T.)  636,  656.    Tested 

chattels  become  part  of  the  realty,  is  as  by  the  foregoing  criterion,  it  is  manifest 

well  settled  in  this  state  as  any  other  rule  that  the  rolling  stock  of  a  railroad  must 

of  property.    Exceptions  founded  on  fan-  be  regarded  as  chattels  which  have  not 

cifnl  and  groundless  distinctions  only  tend  lost  their  distinctive  character  as  person- 

to  produce  uncertainty  and  confusion  in  alty  by  being  affixed  to  and  incorporated 

the  rules  of  property,  which  should  be  with  the  realty.    It  is  true  that  engiuea 
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Pending  this  suifc  the  State  of  New  Jeraey  passed  a  statute  in 
reference  to  the  registration  of  mortgages  given  by  certain  cor- 
porations, providing  that  nothing  in  any  of  the  laws  of  the  state 
shall  be  held  to  require  the  filing  of  record  of  any  mortgage  given 
by  any  such  corporation  conveying  the  franchises,  and  including 
chattels  then  or  thereafter  to  be  possessed  and  acquired,  if  such 
mortgage  shall  be  duly  lodged  for  registry  as  a  conveyance  of  real 
estate.^  But  the  court  regarded  the  rights  of  the  judgment  cred- 
itor as  fixed  and  vested  in  1874,  when  the  levy  was  made  under 
the  executions,  which  no  subsequent  legislation  could  take  away. 
The  Act  of  1876  does  not  necessarily  require  a  retrospective  con- 
struction, and  therefore  the  court  would  not  allow  it  that  efiEect; 
and,  if  the  language  used  required  such  a  construction,  it  could 
not  be  effective  to  deprive  a  party  of  prior  vested  rights  acquired 
under  the  levy. 

Another  point  made  on  the  argument  was  that,  even  if  the  roll- 
ing stock  be  goods  and  chattels,  and  a  mortgage  thereof  be  re- 
quired to  be  registered  or  filed  by  the  Chattel  Mortgage  Act,  the 
mortgagee  having  taken  actual  possession  of  such  property  before 
the  judgment  was  recovered,  the  complainant's  mortgage  is  enti- 
tled to  priority  over  the  judgment.  The  mortgage  was  made  on 
September  14,  1869,  and  possession  was  not  taken  of  the  rolling 

and  cars  are  adapted  to  move  on   the  located  in  other  states.    The  suggestion 

track  of  the  railroad,  and  are  necessary  that  each  one  of  these  cars  carries  with 

to  transact  the  business  for  which  the  rail-  it  the  attributes  of  realty  in  its  journey 

road  was  designed.    But  unattached  ma-  through  other  states,  or  even  over  other 

chinery  in  a  factory,  the  implements  of  railroads  in  this  state,  will  show  the  in- 

husbandry  on  a  farm,  and  furniture  in  a  congruity  of  denominating  that  a  fixture 

hotel,  are  similarly  adapted  for  use  in  the  which,  in  its  ordinary  use,  travels  over 

factory,  on  the  farm,  or  in  the  hotel,  and  oihcr  railroads,  and  is  connected  with  the 

are  equally  essential  to  the  profitable  pros-  railroad  of  its  owner  in  no  other  way  than 

ecutiun  of  the  business  in  which  they  are  in  its  useful  employment  in  the  business 

employed.  When  regard  is  had  to  the  fun-  in  which  the  company  is  engaged."     See, 

damental  and  necessary  condition  under  also,  McMillan  v.  Fish,  39  N.  J.  Eq.  610. 

which  the  law  permits  chattels  to  become  In  the  earlier  case  of  State  Treasurer  i;. 

part  of  the  realty,  engines  and  cars  of  the  Somerville  &  Easton  R.  R.  Co.  28  N.  J. 

rolling  stock  of  a  railroad  utterly  fail  to  L.  21,  rolling  stock  had  been  regarded  as 

answer  the  requirements  of  the  law.  Cars  personal  property,  and  not  included  un- 

which  left  Jersey  City  this  morning,  be-  der  a  statute  taxing  a  "  road  with  its  ap- 

fore  the  close  of  the  succeeding  week  will  pendages."  Chief  Justice  Green  declared 

be  found  scattered  over  all  the  West,  or  on  that  engines  and  cars  are  no  more  ap- 

the  Pacific  coast,  —  their  places  of  trans-  pendages  of  a  railroad  than  wagons  and 

portation  through  this  state  being  sup-  carriages  are  appendages  of  a  highway, 

plied  by  cars  gathered  from  the  railroads  ^  Acts  of  1876,  p.  308,  §  4. 
of  other  companies,  many  of  which  are 
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stock  by  the  mortgagee  until  January  1,  1874.  The  mortgage 
was  not  accompanied  by  an  immediate  delivery  of  the  property 
mortgaged,  but  possession  was  taken  before  the  judgment  was 
recovered.  But,  while  a  subsequent  purchaser  or  mortgagee,  in 
order  to  avoid  a  prior  mortgage  for  neglect  to  file  the  same,  or  to 
take  possession,  must  have  taken  his  title  under  the  mortgagor  in 
good  faith,  and  without  notice  of  the  existence  of  the  antecedent 
mortgage,  a  creditor  may  avoid  it,  although  he  has  such  notice. 
Consequently,  possession  taken  of  the  mortgaged  property  under 
a  prior  chattel  mortgage,  howeyer  long  postponed,  will  give  it 
priority  over  a  subsequent  purchase  or  mortgage,  if  possession  be 
taken  in  fact  before  such  subsequent  sale  or  mortgage  was  made. 
Bat  a  creditor  is  entitled  to  the  benefit  of  the  statute,  whether  his 
rights  accrued  before  or  after  the  mortgage ;  and,  since  his  knowl- 
edge of  the  existence  of  the  mortgage  does  not  preclude  him  from 
arailing  himself  of  the  objection  that  the  mortgage  is  Yoid,  be- 
cause it  was  not  accompanied  by  immediate  delivery  of  the  things 
mortgaged,  followed  by  an  actual  and  continued  change  of  posses- 
sion, a  subsequent  taking  possession  by  the  mortgagee  of  the  chat- 
tels mortgaged  will  not  give  validity  to  the  mortgage  as  against 
such  creditor.  He  is  entitled  to  the  benefit  of  the  statute  in  all 
cases ;  and  the  mortgage  is  not  valid  against  him  unless  it  is  filed 
according  to  the  statute,  or  there  was  an  immediate  delivery  and 
continued  change  of  possession  of  the  things  mortgaged.^ 

146.  In  New  York  it  has  finally  come  to  be  the  settled 
dootrine  of  the  courts  that  the  rolling  stock  of  a  railroad  is 
personal  property,  and  not  part  of  the  realty,  and  that  a  mort- 
gage is  not  effectual  to  give  a  lien  upon  such  rolling  stock  as 
against  creditors  of  the  company  unless  it  be  recorded  as  a  chattel 
mortgage,  or  is  immediately  delivered  to  the  mortgagee.  This 
question  was  first  passed  upon  in  this  state  in  the  year  1857,  by 
the  Supreme  Court,  which  held  that  rolling  stock  is  to  be  deemed 
constructively  annexed  to  the  road,  and  that  a  mortgage  of  a  road 
and  its  equipment  is  effectual  against  judgment  creditors  without 
being  filed  as  a  personal  property  mortgage.^     In  the  following 

■ 

1  Williamaoii  v.  N.  J.  Southern  R.  R.     Co.  31  Barb.  (N.  Y.)  590;  Thompson  v, 
Co.,  per  Depue,  J.,  29  N.  J.  Eq.  311;  and     Van  Vechten,  27  N.  Y.  568. 
see  Sterens  r.  BnflTalo  &  N.  Y.  City  R.  R.        >  Fanners'  Loan  &  Trust  Co.  v.  Hen- 

drickson,  25  Barb.  (N.  Y.)  484. 
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,year  other  justices  of  the  same  court  held  that  rolling  stock  should 
be  regarded  as  personalty,  and  that  a  mortgage  of  it  was  ineffec- 
tual uuless  it  was  filed  under  the  act  relating  to  mortgages  of 
personal  property.^  This  decision  was  followed  in  the  year  1859 
by  another,  rendered  in  the  same  court,  which  sustained  the  same 
view.^  For  several  years  there  seems  to  have  been  a  general  ac- 
quiescence in  these  decisions.  But  in  1867  the  matter  was  again 
brought  in  question  in  the  Supreme  Court,  at  special  term,  before 
Mr.  Justice  Sutherland,  who,  while  holding  that  rolling  stock 
does  not  become  part  of  the  realty,  also  held  that  a  mortgage  of 
the  franchises  and  property  of  a  railway,  so  far  as  the  personal 
property  covered  by  it  is  concerned,  should  not  be  deemed  to  be 
subject  to  the  Chattel  Mortgage  Act.^  At  general  term  this 
decision  was  affirmed ;  *  and  Mr.  Justice  Ingraham,  delivering 
the  only  opinion,  declared  that  he  was  not  prepared  to  accede  to 
the  opinion  that  rolling  stock  is  in  all  cases  to  be  considered  as 
personal  property,  but  that,  when  the  intent  of  the  parties  is 
manifest  that  the  rolling  stock  should  pass  as  part  of  the  realty, 
such  a  construction  should  be  given  to  the  transaction.  He  held 
that  the  Chattel  Mortgage  Act  did  not  apply  to  a  mortgage  exe- 
cuted by  a  railroad  company  of  its  corporate  property  and  fmn- 
chises,  for  such  a  mortgage  is  intended,  both  by  the  legislature 
which  authorized  it  and  by  the  parties  to  it,  to  be  treated  as  a 
mortgage  of  the  road  and  its  accessories.  Upon  appeal  to  the 
Court  of  Appeals,  it  was  held  that  the  rolling  stock  of  a  railway 
does  not  pass  by  a  mortgage  as  part  and  parcel  of  the  realty ; 
and,  also,  that  the  law  requires  a  mortgage  of  such  propei*ty  to  be 
filed  as  a  chattel  morl^ge  when  no  change  of  possession  takes 
place.** 

^  Stevens  v.  Buffalo  &  N.  Y.  City  R.  character ;  it  is  sabservicnt  to  a  mere  per- 

B.  Co.  31  Barb.  (N.  Y.)  590.  sonal  trade,  —  the  transportation  of  freight 

'  Beardsley  i;.  Ontario  Bank,  SI  Barb,  and  passengers.    The  track  exists  for  the 

(N.  Y.)  619.  use  of  the  cars,  rather  than  the  cars  for 

*  Bement  v.  Plattsborgh  &  M.  R.  R.  the  use  of  the  track.  There  is  no  annex- 
Co.  47  Barb.  (N.  Y.)  104,  109.  ation,  no  immobility  from  weight;  there 

*  Hoyle  V.  Plattsburgh  &  M.  R.  R.  Co.  is  no  localization  in  use.  The  only  ele- 
61  Barb.  (N.  Y.)  45.  ment  on  which  an  argument  can  be  baaed 

*  Hoyle  V.  Plattsburgh  &  M.  R.  R.  to  support  the  character  of  realty  is  adap- 
Co.  54  N.  Y.  314;  7  Am.  Ry.  Rep.  283,  tation  to  use,  with  and  upon  the  track. 
290.  Upon  the  first  point  the  court  say  :  At  the  present  time,  independent  compa- 
**  Looking  now  at  the  rolling  stock  of  a  nies  exist  owning  no  tracks,  whose  trains 
railroad,  it  is  originally  personal  in  its  run  through  state  after  state  on  the  rail- 
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In  regard  to  the  difficulties  and  embarrassments  thus  presented 
by  the  learned  judge  who  delivered  the  opinion  of  the  court,  it 
may  be  remarked  that,  because  rolling  stock  is  considered  to  be 
a  part  of  the  realty  as  between  the  mortgagees  and  creditors 
claiming  liens  upon  it  as  personal  property,  it  is  not  necessary 
that  it  should  be  considered  realty  for  the  purpose  of  taxation  ; 
or  that  it  should  be  considered  realty  in  any  other  relation  than 
that  existing  between  the  railroad  company  and  those  claiming 
under  it  on  the  one  hand,  and  the  mortgagees  on  the  other.  It 
is  admitted  this  view  is  well  adapted  and  accommodated  to  this 
relation,  at  least  so  far  as  the  mortgagor  and  mortgagee  are  con- 
cerned. Because  a  railway  track  annexed  to  the  realty  by  a 
mortgagor  becomes  part  and  parcel  of  it  as  to  the  mortgagee,  it 
does  not  follow  that  if  the  track  were  built  by  a  tenant  for  use 
in  his  trade,  upon  leased  lands,  that  it  would  become  a  part  of 
the  realty  as  to  him.  The  right  of  the  mortgagee  to  hold  it  as 
realty  in  the  one  case,  and  the  right  of  the  tenant  to  remove  it 
in  the  other,  would  be  beyond  question. 

Upon  the  point  whether  a  mortgage  of  rolling  stock,  when  not 
considered  a  part  of  the  realty,  is  within  the  statute  relating  to 
the  filing  of  personal  property  mortgages,  the  court  well  say  that, 
if  this  case  is  to  be  excepted,  it  must  be  either  on  account  of  the 
character  of  the  mortgage  or  of  the  property  mortgaged,  or  on 
account  of  some  provision  of  the  statute  law  taking  away  the 
necessity  of  filing.^ 

road  track  of  other  companies.  It  is  no  521,  it  is  decided  that  roUing  stock  is  per- 
vocommon  sight  to  see  the  can  of  half  sonal  property,  and,  as  such,  is  liable  to 
a  dosen  companies  formed  into  a  single  be  seized  and  sold  for  taxes, 
train,  and  ninning  from  New  York  to  IIH-  To  recnr  to  the  old  example, — doves 
noia  and  Missouri.  It  is  impossible  to  in  a  dore-cote  are  constructiTely  annexed 
deal  with  such  property  as  part  of  the  to  the  realty,  fiat  do  they  not  fly  through 
realty  irithont  introducing  anomalies  and  the  air  at  the  rate  of  thirty  miles  an  hour, 
uncertainties  of  the  gravest  character,  and  temporarily  leave  the  real  estate  to 
Call  cars  and  engines  part  of  the  realty,  which  they  are  annexed  ? 
— where  shall  they  be  taxed?  Real  es-  ^  '*  A  railroad  corporation  does  not  dif- 
tate  is  to  be  taxed  at  its  site.  What  is  fer  from  any  other  corporation,  nor  from 
the  site  of  a  railroad  train  running  from  any  natural  person,  in  respect  to  the  gen- 
New  York  to  Buffalo  in  a  day  ?  Shall  it  eral  obligation  to  obey  the  laws.  It  is 
be  taxed  in  each  town  where  the  asses-  just  as  likely  to  get  fraudulent  credit  aa 
sors  eatch  sight  of  it  rushing  by  at  thirty  any  other  corporation,  and  can  claim  no 
miles  an  hour  ?  Or,  if  a  judgment  be  special  immunity.  No  distinction  can  be 
docketed  in  one  county  on  the  line,  will  drawn  to  exclude  a  railroad  corporation 
its  lien  attach  on  each  car  as  it  is  whirled  from  the  provisions  of  this  statute  which 
past  ? "    In  RandaU  v,  ElweU,  52  N.  Y.  would  not  equally  exclude  every  ti-ading 
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Whether  such  a  mortgage  is  to  be  filed  only  in  the  town  in 
which  the  corporation  has  its  principal  place  of  business,  or  in 
every  town  through  which  the  line  of  the  road  passes,  is  a  ques- 
tion which  the  court,  in  this  case,  do  not  decide,  —  the  law  requir- 
ing the  filing  of  the  mortgage  in  the  town  where  the  mortgagor 
resides,  or  where  the  property  mortgaged  is  at  the  time.  For 
many  purposes,  they  say,  a  corporation  is  to  be  deemed  resident 
where  its  place  of  business  or  chief  office  is  situated,  and  at  most 
it  coald  only  be  deemed  resident  in  all  the  towns  in  which  any 
part  of  its  line  is  located.  But,  as  elsewhere  noticed,  the  record- 
ing of  mortgages  of  rolling  stock  is  now  regulated  by  statute. 

147.  In  Ohio  rolling  stock  is  regrarded  as  personal  property. 
In  one  case  ^  the  court  drew  a  broad  line  of  distinction  between 

corporation.  ...  In  respect  to  the  char-  use  of  the  ferry  franchise,  do  not  thereby 
acter  of  the  property  mortgaged,  no  ex-  become  a  part  of  the  real  estate;  they 
emption  from  obedience  to  the  law  can  be  are  the  personal  property  of  the  owner  of 
sustained.  A  railroad  and  rolling  stock  the  ferry  franchise, — or,  it  may  be,  of 
may  be  owned  by  a  private  individual  by  some  person  to  whom  the  ferry  franchise 
purchase)  or  may  be  constructed  by  a  has  been  demised  for  a  term  of  years, 
private  individual  on  his  own  land,  and  Considerations  of  public  policy  and  con- 
he  may  take  fare  for  its  use  such  as  he  venience  have  been  pressed  upon  our  at- 
pleases  to  change ;  unless  he  wants  the  tention  in  connection  with  the  question 
public  power  of  eminent  domain,  or  the  under  examination.  It  may  be  true  that 
use  of  public  property  or  easements,  he  a  railroad  corporation  holds  its  property, 
has  no  occasion  to  consult  anything  but  in  a  certain  sense,  as  a  public  trust,  —  to 
his  own  will  and  his  own  purse  about  answer  the  purpose  of  a  public  highway, 
constructing  or  running  a  railroad.  The  the  transportation  of  persons  and  prop- 
character  of  the  property  itself  cannot,  erty.  But  it  is  consistent  with  that  pub- 
therefore,  furnish  any  exemption  from  lie  trust  to  contract  obligations.  Indeed, 
obedience  to  the  law."  Per  Johnson,  in  the  very  exercise  of  the  trust  necessarily 
Hoyle  V.  Plnttsburgh  &  M.  R.  R.  Co.  54  involves  obligations  to  individuals ;  and, 
N.  Y.  314,  326,  327.  to  meet  those  obligations,  the  property  of 
^  Coe  r.  Columbus,  P.  &  I.  R.  R.  Co.  the  corporation  must  in  some  form  be 
10  Ohio  St.  372,  379.  "  The  distinction,"  liable.  The  question  is,  In  what  form  ? 
says  Mr.  Justice  Gholson,  "  appears  to  Shall  it  be  in  the  ordinary  legal  form  ap- 
us  to  be  as  plain  as  that  between  a  farm  plicable  to  the  property  of  individuals,  or 
and  the  implements  and  stock  which  the  shall  peculiar  rules  be  introduced,  which 
proper  use  of  the  farm  necessarily  ze-  may  have  the  effect  to  delay  creditors, 
quires.  There  are  instances  which  may  and  operate  as  a  shield  to  protect  prop- 
be  put  still  more  analogous.  Take,  for  erty  from  their  just  demands  ?  *'  In  con- 
example,  a  ferry  franchise.  It  is  con-  elusion,  the  court  say  that  the  interest  of 
nected  with  real  estate  ;  it  is  itself  an  the  owners  of  the  road  must  be  the  reli- 
incorporeal  hereditament,  and,  therefore,  ance  for  its  continued  operation ;  that  it 
real  estate.  The  use  of  this  franchise  re-  is  not  the  policy  of  the  state,  nor  would 
quires  boats  and  other  movable  appli-  it  be  just  to  individuals,  that  the  power 
Itnoes.    But  these,  when  employed  in  the  of  the  court  should  be  invoked  to  enable 
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the  real  and  personal  property  of  a  railway  company,  including  in 
the  former  the  road  as  constructed  and  prepared  for  use,  \yith  its 
fixtures  of  timber  and  iron  for  the  track,  of  stone  and  timber  for 
bridges  and  culverts,  its  depots  and  structures  for  supplying 
water ;  and  in  the  latter  those  things  requisite  for  operating  the 
road,  —  locomotives,  cars,  and  other  articles  and  materials,  some  of 
which  are'  consumed  in  the  use,  and  require  to  be  renewed  from 
time  to  time.  The  line  is  broadly  drawn  between  the  interest  in 
real  estate  and  the  franchises  connected  therewith,  and  the  mova- 
ble things  employed  in  the  use  of  the  franchise. 

148.  In  New  Hampshire  ^  the  rolling  stock  of  railroads,  like 
other  personal  property,  is  held  liable  to  attachment  and  levy 
when  not  in  actual  use.  It  was  argued  by  counsel  for  a  railroad 
company  whose  property  was  attached,  that,  such  property  being 
necessary  to  enable  the  corporation  to  discharge  its  public  duties, 
it  vested  in  the  corporation  in  trust  for  the  public ;  that  the  fran- 
chise of  the  corporation  is  the  principal  thing,  to  which  the  track, 
depots,  engines,  cars,  and  the  like  are  mere  incidents,  and  that  all 
these  constitute  one  entire  thing,  so  connected  that  the  cars  and 
engines  cannot  be  severed  from  their  connection  by  an  attachment 
or  seizure  on  execution,  and  iield  as  security,  or  sold  and  applied 
as  personal  property  ordinarily  may  be,  for  the  payment  of  the 
corporate  debts.  But  the  court  say  the  idea  that  property,  either 
real  or  personal,  may  become  a  mere  incident  to  a  franchise,  so 

an  iiuolvent  corporation  to  operate  a  rail-  wise ;  that  it  must  be  rery  difficult  for 

road  bj  protecting  its  property  from  the  courts  to  lay  down  i^ny  definite  rule  by 

claims  of  creditors,  —  those,  it  may  be,  which  officers  can  be  guided,  who,  in  aU 

who  have  performed  for  it  labor,  or  have  snch  cases,  must  decide  at  their  peril,  — 

saflTered  losses,  or  sustained  injuries,  by  it  see'ms  to  bo  neither  judicious  nor  ex- 

the  misconduct  of  its  agents.  pedient  to  establish  an  exemption  of  this 

1  Boston,  Concord  &  M.  R.  R.  v.  Gil-  kind,  unless  it  is  done  by  the  direct  ac- 

more,  37  N.  H.  410,423.    "Considering,  tion  of  the  legislature,  who  can  provide 

then,  that  it  is  not  necessary  for  the  dis-  the  proper  rules  and  safeguards  for  the 

charge  of  the  public  duties  of  railroad  cor-  safety  of  officers  as  well  as  of  parties." 

poraiions  that  they  should  be  the  owners  In  the  earlier  case  of  Pierce  v.  Emery,  32 

of  cars  or  engines,  many  such  roads  being  N.  H.  484,  the  Supreme  Court  of  this 

operated  with  the  cars  of  other  corpora-  state  had  held  that  there  was  nothing  in 

tions;  that  it  is  a  matter  of  great  nncer-  the  nature  of  the  business  of  a  railroad 

tainty  what  articles  of  the  personal  prop-  company,  or  in  its  relations  to  the  public, 

erty  of  such  corporations  are  necessary  which  prevented  it  from  making  a  valid 

for  the  discharge  of  their  public  duties ;  mortgage  of  its  personal  property  not  af- 

that  no  means  exist  by  which  it  can  be  fixed  to  the  road,  though  used  in  operat- 

determined  what  is  necessary  or  other-  ing  it.    See  §  96. 
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that  the  franchise  and  property  shall  constitute  an  entire  thing,  is 
not  found  in  any  of  the  books  of  the  common  law.  A  ferry  is 
mentioned  as  an  instance  of  a  franchise,  for  the  use  of  which,  and 
for  the  discharge  of  its  public  duties  in  the  transportation  of  pas- 
sengers and  goods,  its  boats  are  wholly  indispensable  ;  yet  no  case 
is  found  where  it  has  been  claimed  that  such  boats  are  exempt 
from  seizure  in  discharge  of  the  owner's  debts. 

149.  In  Massachusetts  it  has  been  held  that,  under  a  mortgage 
of  a  railroad,  its  locomotives  and  cars,  together  '^  with  all  improye- 
ments  made  upon  such  property,  and  all  additions  thereto,  by  add- 
ing new  locomotives,  cars,  and  other  things,''  cars  subsequently 
purchased  by  the  corporation  are  included,  although  the  mort- 
gagees had  not  taken  possession  for  foreclosure;  but  the  decision 
was  based  in  part  upon  the  fact  that  the  mortgage  was  confirmed 
and  ratified  by  legislative  act,  and  thus  effect  was  given  to  all 
parts  of  it,  including  the  provision  as  to  after-acquired  machinery 
and  cars.  This  mortgage  was  duly  recorded,  and  thus,  say  the 
court,  by  means  of  the  record  and  the  statute,  the  lien  thereby 
created  was  duly  notified  to  all  persons  having  dealings  with  the 
corporation  ;  and  therefore  a  creditor  of  the  corporation  could  not 
make  a  valid  attachment  of  cars  subsequently  purchased.^ 

150.  In  conclusion  upon  this  part  of  the  subject,  it  may  be 
said  that,  while  there  are  many  and  strong  arguments  for  holding 
that  rolling  stock  is  part  of  the  realty,  —  and  this  view  seems  to 
have  the  support  of  the  United  States  courts,  —  the  weight  of 
authority  in  the  state  courts  seems  to  be  against  that  position. 
There  is,  however,  no  hope  that  any  uniform  and  settled  rule  upon 
this  subject  will  soon  be  arrived  at  by  the  courts  without  the  aid 
of  legislative  enactments.  It  is  of  the  highest  importance  that 
the  validity  of  mortgages  intended  to  embrace  the  rolling  stock 
and  other  personal  property  of  a  railroad  should  not  be  left  to  the 
uncertain  decision  of  the  courts  ;  for  in  the  present  state  of  the 
law,  it  must  at  least  be  regarded  as  uncertain  how  the  question 
would  be  determined  by  any  court  not  bound  by  a  precedent  or 
by  statute. 

1  Howe  v.  Freeman,  14  Graj  (Mass.),  566. 
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[§  161. 


V.  Constitutional  and  Statutory  Provinons  regarding  Rolling 

Stock. 

151.  In  several  states  there  is  now  a  constitutional  pro- 
vision *^  that  rolling  stock  and  all  other  movable  property  belong- 
ing to  any  railroad  company  or  corporation  shall  be  considered 
personal  property,  and  sball  be  liable  to  execution  and  sale  in  the 
same  manner  as  personal  property  of  individuals,  and  the  general 
assembly  shall  pass  no  law  exempting  any  such  propei-ty  from  ex- 
ecution and  sale."  This  provision  was  first  made  a  part  of  the 
fundamental  law  of  Illinois^  in  1870,  where  the  courts  had  pre- 
viously declared  rolling  stock  to  be  fixtures.  This  provision  has 
since  then  been  adopted  in  the  same  words  in  Missouri,^  Arkan- 
sas,^ Nebraska,^  Texas,^  and  West  Virginia.^ 

The  general  purpose  of  this  constitutional  provision  is,  undoubt- 
edly, to  enable  general  creditors  of  railroad  corporations,  whose 
claims  may  be  small,  to  find  property  out  of  which  their  claims  may 
be  satisfied.  When  the  franchise  and  property  of  a  railway  com- 
pany, and  perhaps  its  tolls  as  well,  are  all  covered  by  mortgage, 
the  general  creditors  are  practically  left  without  remedy  against 
it ;  for,  even  if  there  be  any  value  in  the  property  above  the  mort- 
gage, it  is  extremely  difficult  for  a  general  creditor  to  reach  and 
apply  the  surplus  to  the  payment  of  his  claim,  while  the  ex- 
penses of  the  proceedings  for  this  purpose  are  very  large. 

This  provision,  however,  would  not  prevent  the  mortgaging  of 
rolling  stock  as  personal  property ;  and  a  railroad  mortgage  re- 
corded in  accordance  with  the  law  regulating  the  recording  of 
chattel  mortgages  would  effectually  cover  such  property.  More- 
over, as  already  noticed,  this  provision  does  not  change  the  rule 
that  a  mortgage  may  be  made  to  cover  after-acquired  rolling 
stock.^ 

As  already  intimated,  it  seems  to  be  a  matter  of  the  highest 
importance  to  mortgage  bondholders  that  the  different  states 
should,  by  statute,  make  it  certain  where  a  mortgage  of  a  rail- 
road, including  its  equipment,  should  be  recorded  in  order  to  make 
the  lien  effectual  as  to  the  rolling  stock  and  other  like  property. 


1  Const  1870,  art.  xi.  §  10. 
<  Const.  1875,  art.  xii.  §  16. 
*  Const.  1874,  art.  xvil  §  11. 
^  Const  1875,  art  xi.  §  2. 


>  Const.  1876,  art  x.  §  4.    See,  also. 
General  Bailroad  Act  1876,  ch.  97,  §  24. 

>  Const  1872,  art  xi.  §  8. 

7  Scott  u,  Clinton  &  S.  R.  R.  Ca  6 
Biss.  529. 
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In  those  states  in  which  the  laws  require  that  mortgages  of  per- 
sonalty shall  be  filed  for  record  in  the  oflBce  of  the  clerk  of  the 
city  or  town  in  which  the  mortgagor  resides,  it  may  be  sufficient 
to  record  a  railroad  mortgage  only  in  the  city  or  town  where  the 
railroad  corporation  has  its  principal  office  or  place  of  business.^ 
That,  for  most  purposes,  is  regarded  as  the  place  of  residence  of 
the  corporation.2     It  would  be  an  extreme  inconvenience  to  the 
mortgagee,  and  a  source  of  great  danger  of  loss,  if  he  is  in  such 
cases  required  to  record  his  mortgage  in  several  hundred  towns, 
it  may  be,  through  which  the  mortgaged  road  may  pass.     The 
supposition  that  a  railroad  corporation  is  a  resident  of  the  place 
where  its  principal  office  is  located,  rather  than  a  resident  of  all 
the  towns  through  which  its  line  of  road  passes,  has  been  acted 
upon  frequently  in  the  matter  of  recording  railroad  mortgages ; 
but  without  positive  legislation  upon  the  subject,  or  legal  decision 
of  this  point,  there  is  just  enough  uncertainty  about  it  to  make 
the  position  of  a  mortgagee,  who  looks  to  the  rolling  stock  and 
other  personal  property  embraced  in  his  mortgage  as  a  material 
part  of  his  security,  quite  uncomfortable.     The  legislation  that  is 
demanded  upon  this  subject  is  that  which  has  been  adopted  in 
several  states,  namely,  the  making  of  the  record  required  for  the 
protection  of  the  real  estate  included  in  the  mortgage  effectual 
also  as  a  record  of  the  personal. 

Of  course,  when  a  subsequent  incumbrancer  has  actual  notice 
of  a  prior  mortgage,  and  of  the  fact  that  its  terms  embrace  roll- 
ing stock,  he  cannot  object  that  it  was  not  filed  as  a  chattel  mort- 
gage, because  the  notice  is  equivalent  to  such  filing.* 

152.  In  California*  locomotives,  engines,  and  other  rolling 
stock  of  a  railroad,  are  enumerated  among  the  articles  of  per- 
sonal property  of  which  a  mortgage  may  be  made.  But  mortgages 
of  personal  property  are  recorded  in  the  office  of  the  county  re- 
corder, in  which  mortgages  of  real  property  are  also  recorded ; 
only  they  must  be  recorded  in  books  kept  for  personal  mortgages 

^  So  provided  by  statute  in  Maine.  Rev.  56 ;  Missoari  v.  Severance,  55  Mo.  378 ; 

Stat.  1871,  ch.  91,  §  1.  Pacific  R.  R.  Co.  v.  Cass  Conntj,  53  Mo. 

^  As,  generally,  for  taxation,  the  place  1 7 ;  Dillon  Manic.  Corp.  §  629i 

of  business  of  the  corporation  is  consid-  ^  Benjamin  v.  Elmira,  Jefferson  &  Can- 

ered  the  situs  of  its  personalty.    Cooley  andugua  R.  R.  Co.  54  N.  Y.  675. 

on  Tax.  278,  and  cases  cited ;  Dubuque  «  Civil  Code,  §§  2955,  2959, 2961. 
V.  Illinois  Central  R.  R.  Co.  39  Iowa, 
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exclusively,  and  must  be  recorded  in  the  county  in  which  the 
mortgagor  resides,  and  also  in  that  in  which  the  property  is  sit- 
uated, or  to  which  it  may  be  removed.  Personal  property  used 
in  conducting  the  business  of  a  common  carrier  is  to  be  taken  as 
situated  in  the  county  in  which  the  principal  office  or  place  of 
business  of  the  carrier  is  located. 

153.  In  Connecticut  ^  it  is  provided  by  statute  that,  whenever 
any  railroad  company  has  mortgaged  its  railroad,  pursuant  to  law, 
to  secure  its  bonds,  and  has  included  in  said  mortgage  all  or  any 
part  of  its  rolling  stock,  locomotives,  and  cars,  whether  those 
owned  by  it  at  the  date  of  said  mortgage  or  those  thereafter  to  be 
acquired  by  it  for  use  upon  said  railroad,  or  both,  such  mortgage 
shall  be  deemed  valid  and  effectual  as  respects  all  the  property 
therein  included  as  aforesaid,  and  may  be  foreclosed  in  the  same 
manner  as  ordinaiy  mortgages  of  real  estate ;  and  the  record 
thereof  in  the  office  of  the  secretary  of  state  shall  be  a  sufficient 
record  and  notice  to  protect  the  title  under  the  mortgage,  not- 
withstanding such  company  may  remain  in  possession  of  all  or 
any  part  of  the  mortgaged  property. 

154.  In  Dakota  Territory,  ^  all  rolling  stock  of  any  railroad 
corporation  used  and  employed  in  connection  with  its  railroad, 
and  all  fuel  necessary  to  the  operation  of  the  same,  are  de- 
clared to  be  fixtures.^ 

155.  In  Florida  the  general  railroad  law  of  1874,  for  the  in- 
corporation of  railroads  and  canals,  provides  that  a  railroad  com- 
pany may  make  such  provisions  in  any  trust  deed  or  mortgage  for 
transferring  the  railroad,  the  rolling  stock,  and  other  furniture  nnd 
appurt-enances  in  connection  therewith,  or  which  shall  thereafter 
belong  to  it,  as  security  for  any  bonds,  debts,  or  sums  of  money 
secured,  as  the  company  may  deem  proper.  Such  trust  deed  or 
mortga^  may,  by  the  direction  of  the  board  of  directors  of  such 
company,  be  recorded  in  the  office  of  the  secretary  of  state,  in  a 


1  Pnblic  Acts  1877,  ch.  38;  6.  S.  1888,  the  mortgage  is  not  recorded  as  required 

§  3572.    Sach  a  mortgage  executed  in  ac-  by  the  laws  of  the  latter  state.    Nichols 

cordance  with  the  laws  of  Connecticut  is  t;.  Mase,  94  N.  Y.  160. 

▼slid  in  New  York  as  against  an  attach-  >  Rev.  Code  1877,  p.  304. 

roent  of  roUing  stock  made  there,  though  *  Code  1883 ;  Civ.  Code,  §  473  p. 
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book  kept  for  that  purpose ;  and  when  so  recorded,  it  is  evidence 
and  notice  to  all  persons  of  its  existence  and  lawful  execution, 
without  its  being  recorded  elsewhere  in  the  state  ;  and  when  so 
recorded  it  has  the  same  effect  as  if  recorded  in  the  several  coun- 
ties through  which  the  road  may  be  built,  and  is  notice  to  the 
same  extent  and  effect  as  if  so  recorded.  All  rolling  stock  used 
in  connection  with  a  railroad  is  declared  to  be  fixtures,  and  is  sub- 
ject to  the  lien  of  any  mortgage  of  the  road.^ 

156.  In  lowa^  it  is  provided  that  any  mortgi^e  of  the  real 
and  personal  property  of  a  railroad  company,  whether  then  owned 
by  it  or  afterwards  acquired,  when  duly  executed  and  recorded 
in  the  office  of  the  recorder  of  each  county  through  which  the 
railway  of  the  corporation  may  run,  or  in  which  any  property 
mortg^ed  may  be  situated,  shall  be  notice  to  all  the  world  of 
the  rights  of  all  parties  under  the  same  ;  and  for  this  purpose,  to 
secure  the  rights  of  mortgagees  or  parties  interested  under  deeds 
of  trust  so  executed  and  recorded,  the  rolling  stock  and  personal 
property  of  the  company  properly  belonging  to  the  road,  and  ap- 
pertaining thereto,  shall  be  deemed  a  part  of  the  road,  and  such 
mortgages  and  deeds  so  recorded  shall  have  the  same  effect,  both 
as  to  notice  and  otherwise,  as  to  the  personalty,  that  they  have 
upon  the  real  estate  conveyed  by  them. 

157.  In  Maasachusetts  ^  it  is  provided  that  any  railroad  com- 
pany may  issue  bonds  for  any  lawful  purpose,  and  may  mortgage 
or  pledge  as  security  for  the  payment  of  such  bonds  any  part  or 
all  of  its  road,  equipment,  or  franchise,  or  any  part  or  all  of  its 
property,  real  or  personal,  then  owned  or  thereafter  acquired. 

It  is  provided  that  cars  and  engines  in  use  upon  railroads  shall 
not  be  attached  upon  mesne  process  in  any  suit  within  forty-eight 
hours  previous  to  their  fixed  time  of  departure,  unless  the  officer 
shall  have  first  demanded  other  property  equal  in  value  to  the 
ad  damnum  in  the  writ  upon  which  to  make  such  attachment, 
and  such  demand  has  been  refused  or  neglected.^ 

1  Acts  of  1874,  ch.  1987,  §  9,  par.  10,  tral    R.    K.   Co.   39    Iowa,    56,  86,  per 

and  §  31 ;  Dig.  of  Laws  1881,  pp.  279, 280,  Beck,  J. 

286.  s  P.  S.  1882,  ch.  112,  §§  62,  72;  Acts 

'^  R.  Code  1880,  §§  1284,  1285.    Tet  the  1874,  ch.  372,  §  49 ;  1875,  ch.  58. 

rolling  stock  seems  to  be  regarded  as  per-  ^  Act  1875,  ch.  144,  §  1. 
Bonal  property.    Dubaqae  v.  Illinois  Cen- 
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158.  In  Minnesota,^  by  a  statute  enacted  in  1868,  mortgages 
or  deeds  of  trust  of  railroad  companies  may,  by  their  terms,  in- 
clude and  cover,  not  only  the  property  of  the  companies  making 
them  at  the  time  of  their  date,  but  property,  both  real  and  per- 
sonal, which  may  thereafter  be  acquired  by  them,  and  they  are 
as  valid  and  effectual  for  that  purpose  as  if  the  property  were  in 
possession  at  the  time  of  the  execution  thereof.  Such  mortgages 
or  deeds  of  trust,  recorded  in  the  office  of  the  register  of  deeds 
of  each  county  through  which  the  road  mortgaged  or  deeded  may 
run,  or  wherever  it  may  hold  lands,  will  be  notice  to  all  the  world 
of  the  rights  of  all  parties  under  the  same  ;  and  foi^^is  purpose, 
and  to  secure  the  rights  of  mortgagees  or  parties  interested  under 
deeds  of  trust  so  executed  and  recorded,  the  rolling  stock  and 
personal  property  of  the  company  properly  belonging  to  the  road 
and  appertaining  thereto  are  deemed  a  part  of  the  road,  and  such 
mortgages  and  deeds  so  reSorded  have  the  same  effect,  both  as  to 
notice  and  otherwise,  as  to  the  personalty,  as  upon  the  real  estate 
covered  by  them.  ? 

159.  In  Montana  Territory^  it  is  provided  that  any  railroad 
corporation  may  mortgage  its  property  and  income ;  and,  if  the 
mortgage  shall  so  provide,  it  shall  be  and  remain  a  valid  lien  upon 
all  of  the  property  of  the  company  of  whatever  kind  then  exist- 
ing, or  that  may  thereafter  be  by  it  acquired,  irrespective  of  the 
law  now  in  force  relating  to  chattel  mortgages,  and  the  same  shall 
be  taken,  held,  and  enforced  in  the  same  manner  as  mortgages 
upon  real  estate  now  are  held  and  enforced. 

160.  In  Nebraska'  the  general  railroad  law  provides  that  mort- 
gages and  deeds  of  trust  of  raiload  companies  shall  be  recorded  in 
the  office  of  the  county  clerk  of  each  organized  county  through 
which  the  mortgaged  road  may  run,  or  in  which  it  holds  lands, 
and  shall  be  notice  to  all  the  world  of  the  rights  of  all  parties 
under  the  same ;  and  for  this  purpose,  and  to  secure  the  rights  of 
mortgagees  or  parties  interested  under  deeds  of  trust,  the  rolling 
stock,  personal  property,  and  material  necessary  for  repairing  the 

1  6.  S.  1878,  ch.  34,  JJ  72,  73;    Act     effect,  see  Act  March  6,  1867;  I  Stat,  at 
March  5,  1868.    As  to  record  in  the  office    Lai^e,  430. 
of  the  lecretarj  of  state  baviog  aame        ^  Laws  1873,  p.  102. 

s  O.  S.  1873,  ch.  11,  §  120. 
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road  of  the  company,  belonging  to  said  road,  or  appertaining 
thereto,  shall  be  deemed  a  part  of  the  road  ;  and  such  mortgages 
and  deeds  of  trust  so  recorded  shall  have  the  same  effect,  both  as 
to  notice  and  otherwise,  as  to  the  real  estate  covered  by  them. 

161.  In  New  Jersey^  a  law  passed  in  1876  provided  that  noth- 
ing in  any  of  the  laws  of  the  state  shall  be  held  to  require  the  fil- 
ing of  record  in  the  clerk's  office  of  any  county  of  any  mortgage 
given  by  any  such  corporation,  conveying  the  franchises  thereof, 
and  whereby,  also,  any  chattels  then  or  thereafter  to  be  possessed 
and  acquired  by  such  corporation  shall  purport  to  be  mortgaged ; 
provided,  that  such  mortgage  shall  be  duly  lodged  for  registry  ac- 
cording to  the  laws  regulating' the  conveyance  of  real  estate. 

162.  In  New  York  ^  it  was,  in  1868,  provided  that  it  shall  not 
be  necessary  to  file  as  a  chattel  mortage  any  mortgage  which 
has  been,  or  may  be,  executed  by  any  railroad  company  upon  its 
real  and  personal  property,  and  which  has  been,  or  shall  be,  re^ 
corded  as  a  mortgage  of  real  estate  in  each  county  in  or  through 
which  the  railroad  runs. 


163.  In  Ohio  ^  it  is  provided  that  in  all  cases  where  a  mortgage 
has  been,  or  may  hereafter  be,  executed  upon  any  portion  of  the 
personal  and  real  property  of  any  railroad  company  within  the 
state,  by  proper  officers,  to  secure  the  payment  of  any  loans  of 
money,  or  advances  of  material  or  labor  made  to  said  company,  it 
shall  be  a  sufficient  record  of  the  same  to  have  the  same  recorded 
in  the  office  of  the  recorder  of  deeds  in  each  of  the  counties  in 
cwhich  said  real  or  peraonal  property  may  be  situated  or  employed, 
and  said  mortgage  so  recorded  shall  be  held  to  be  a  good  and  sub- 
-fitantial  lien  from  the  date  of  the  record  of  the  same  in  each  county 


1  Laws  1876,  p  308,  §  4;  2  Rev.  1877, 
-p.  924,  §  82.  This  statute  applies  to  mort- 
gages executed  before  its  passage.  Kelly 
V.  Boylan,  32  N.J.  Eq.  581.  It  applies  to 
mortgages'  bj  horse  railroad  companies. 
Kelly  V.  'Boylan,  supra.  But  the  statute 
does  not  apply  as  against  a  levy  of  an  ex- 
ecution made  prior  to  the  passage  of  the 
act,  for  in  that  case  the  plaintiff  in  the  ex- 
ecution has  obtained  a  vested  right.  Wil- 
liamson V.  N.J.  Southern  R.  R.  Co.  29  N. 
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J.  Eq.  3 1 1 .  This  statute  is  not  repealed  or 
affected  by  the  subsequent  chattel  mort- 
gage acts.  Laws  1878,  pp.  139,  347 ; 
Laws  1880,  p.  266;  Laws  1881,  p.  226; 
Metropolitan  Trust  Co.  v.  Penn.  S.  &  N. 
£.  R.  R.  Co.  25  Fed.  Rep.  760. 

s  Laws  I868,ch.  779,  §  1  ;  2  R.  S.  1875, 
p.  555,  §  115;  R.  S.  1889,  p.  1783. 

>  1  R.  S.  1860,  p.  322,  passed  Feb.  9, 
1853. 
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where  the  same  is  recorded,  as  well  upon  the  personal  as  the  real 
property  of  said  company. 

164.  In  Utah  Territory^  the  rolling  stock,  machinery,  personal 
property,  and  material  necessary  for  the  operation  and  repairs  of 
a  railroad,  belonging  and  appertaining  thereto,  are  deemed  fix- 
tures on  and  a  part  of  the  road ;  and  mortgages  or  trust  deeds 
recorded  in  each  county  through  which  such  road  may  run,  or  in 
which  it  may  hold  lands,  have  the  same  effect,  both  as  to  notice 
and  otherwise,  as  they  have  in  respect  to  the  real  estate  covered 
by  them,  though  the  possession  of  such  property  remains  with 
the  mortgagors. 

166.  In  Vermont '  mortgages  of  railroad  franchises,  furniture, 
cars,  engines,  and  rolling  stock,  when  properly  executed  and  re- 
corded, vest  in  the  mortgagee  a  mortgage  interest  in,  and  lien 
upon,  such  property,  without  delivery  or  change  of  possession  ; 
and,  for  the  purpose  of  mortgage,  all  such  property  is  deemed 
part  of  the  realty.  Such  a  mortgage  is  recorded  in  the  office  of  the 
county  clerk  of  each  county  through  which  the  road  passes,  in- 
stead of  the  offices  of  the  town  clerks ;  and  when  so  recorded,  it 
has  the  same  effect  as  if  recorded  in  the  several  offices  of  the 
town  clerks  of  the  towns  through  which  such  road  passes.  It  is 
provided,  however,  that  such  rolling  stock  may  be  attached  by  any 
person  having  a  claim  against  the  company  for  an  injury  sustained 
on  the  road  by  reason  of  any  neglect  of  the  corporation,  or  for 
services  rendered  or  materials  furnished  for  the  purpose  of  keep- 
ing the  road  in  repair  or  in  running  the  same,  or  for  any  liabili- 
ties as  common  carriers,  or  for  the  loss  of  any  property  while  in 
the  possession  of  the  corporation. 

166.  In  West  VirRinia  ^  the  rolling  stock,  and  all  other  mova- 
ble property  belonging  to  any  railroad  company,  are  considered 
personal  property,  and  are  liable  to  execution  and  sale  in  the  same 
manner  as  the  personal  property  of  individuals.  Mortgages,  how- 
ever, of  real  property  and  mortgages  of  personal  property  are  re- 
corded in  the  same  county  registry  and  under  the  same  laws.^ 

1  2  Compi  Laws  18S2,  §  2371.  <  Act  April  3,  1873;   ch.  88  of  Acts 

<  G.  S.  1870,  ch.  28,  §§  100-102;  Acta  1872-1873. 

1851,  Ko.  57,  §  1,  and  1856,  No.  29,  JS  h  ^  Code  1870,  p.  U,  JS  6|  7 ;  Code  1887, 

2;  B.  L.  1S80,  IS  3352,  3853.  ch.  54,  $  SI- 
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167.  The  greneral  railroad  laws  of  Wisconsin  ^  provide  that 
railway  companies  may,  in  mortgages  or  trust  deeds,  make  such 
provisions  for  pledging  or  transferring  tljieir  property,  including 
rolling  stock  and  appurtenances  in  connection  with  the  railroads, 
or  which  shall  thereafter  belong  to  them,  as  security  for  any 
bonds,  debts,  or  sums  of  money  secured,  as  such  companies  may 
think  proper.  Any  deed  of  trust  or  mortgage  of  any  locomotives, 
tenders,  cars,  or  other  property  used  or  intended  to  be  used  as  roll- 
ing stock  or  equipment  on  any  railroad,  and  any  discharge  thereof 
acknowledged  in  such  manner  as  would  entitle  a  deed  of  real  es- 
tate to  be  recorded,  is  suflSciently  recorded  or  filed  by  filing  a  copy 
in  the  office  of  the  secretary  of  state,  and  a  certificate  of  such  fil- 
ing indorsed  thereon  by  the  secretary  of  state  is  evidence  thereof ; 
and  such  deed  of  trust  or  mortgage  is  valid  and  effectual  as  against 
the  creditors  of  the  company,  or  subsequent  purchasers  or  mort- 
gagees in  good  faith,  without  any  further  proceeding  whatsoever. 
All  rolling  stock  used  in  connection  with  a  railroad  is  declared  to 
be  fixtures,  and  is  subject  to  the  same  lien  as  is  created  by  such 
trust  deed  or  mortgage  upon  the  real  property  of  such  railroad 
company  ;  and  every  such  deed  of  trust  or  mortgage  recorded  in 
the  office  of  the  secretary  of  state,  in  a  proper  book  kept  for  the 
purpose,  has  the  same  effect  as  if  recorded  in  the  several  counties 
through  which  the  road  may  be  built ;  and  such  record  is  notice  of 
the  lien  to  all  persons  interested.  But  this  statute  makes  rolling 
stock  a  fixture  only  for  the  purpose  of  enabling  railroad  corpora- 
tions the  more  readily  to  give  valid  liens  and  mortgages  upon  their 
property.  It  does  not  contemplate  that,  in  respect  to  all  the  legal 
remedies  of  parties,  a  car  or  locomotive  should  be  treated  as  real 
estate  ;  and  it  is  accordingly  held  that  such  property  is  liable  to 
seizure  and  sale  for  delinquent  taxes  as  personal  property.' 

168.  In  Qreat  Britain  the  rollingr  stock  and  personal  prop- 
erty essential  to  the  operating  of  railways  are  by  statute 
protected  from  levy  by  execution.^  The  act  provides  that  the 
engines,  tenders,  carriages,  trucks,  machinery,  tools,  fittings,  ma- 
terials, and  effects,  constituting  the  rolling  stock  and  plant  used 

1  Laws  1872,  ch.  119,  §§  39,  40;  Laws  *  The  Railway  Companies  Act  1867, 

1877,  ch.  144,  §  1 ;  and  Bee  KaUroad  Co.  v.  SO  &  31  Vict.  ch.  127  ;  and  see  30  &  31 

James,  6  Wall.  750.  Vict.  ch.  126,  as  to  Scotland.    These  acta 

>  Chicago  &  N.  Ry.  Co.  v.  Fort  How-  made  perpetual  in  1875,  38  &  39  Vict.  cb. 

ard,  21  Wis.  44.  31 ;  and  see  35  &  36  Vict.  ch.  50. 
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OT  provided  by  a  company  for  the  purposes  of  the  traffic  on  their 
railway,  or  of  their  stations  or  workshops,  shall  not,  after  their 
railway  or  any  part  thereof  is  open  for  public  traffic,  be  liable  to 
be  taken  in  execution  at  law  or  equity ;  but  the  person  who  has 
recovered  any  such  judgment  may  obtain  the  appointment  of  a 
receiver,  and,  if  necessary,  of  a  manager,  of  the  undertaking  of 
the  company,  on  application  by  petition  in  a  summnry  way  to 
the  Court  of  Chancery  ;  and  all  money  received  by  such  receiver 
or  manager  shall,  after  due  provision  for  the  working  expenses 
of  the  railway  and  other  proper  outgoings  in  respect  of  the  un- 
dertaking, be  applied  and  distributed,  under  the  direction  of  the 
court,  in  payment  of  the  debts  of  the  company,  and  otherwise, 
according  to  the  rights  and  priorities  of  the  persons  for  the  time 
being  interested  therein  ;  and  on  the  payment  of  the  amount  due 
to  every  such  judgment  creditor  as  aforesaid  the  court  may,  if 
it  think  fit,  discharge  such  receiver,  or  such  receiver  and  manager. 

If  in  any  case  where  property  of  a  company  has  been  taken  in 
execution  a  question  arises  whether  or  not  it  is  liable  to  be  so 
taken,  notwithstanding  this  act  the  same  may  be  heard  and  de- 
termined on  an  application  by  either  party,  by  summons  in  a  sum- 
mary way  to  the  court  out  of  which  the  execution  issued,  and 
such  determination  is  final  and  binding. 

It  is  also  provided  that  companies  unable  to  meet  their  engage- 
ments may  file  a  "  scheme  of  arrangement "  in  chancery,  which, 
when  assented  to  by  a  certain  proportion  of  the  mortgagees  and 
shareholders,  and  confirmed  by  the  court,  is  binding  and  effectual, 
and  has  like  effect  as  if  it  had  been  enacted  by  parliament. 

Prior  to  the  passing  of  this  act,  it  was  held  that  the  mortgagee 
of  an  undertaking  could  not  have  an  injunction  against  judgment 
creditors  who  were  about  to  take  under  an  elegit  the  lands  of  the 
company ;  ^  for  a  mortgage  of  the  undertaking  does  not  ordina- 
rily, and  unless  the  intention  is  apparent  by  the  deed,  pass  the 
land  itself,  or  constitute  any  charge  upon  it.^ 

^  Perkins  v.  Deptford  Pier  Co.  13  Sim.  Cas.  95.    In  Lower  Canada,  the  rolling 

277.  stock  of  a  railway  is  held  to  be  a  part  of 

^  Wickham  u.  New  Brunswick  &  Canada  the  realty,  and  as  sach  not  liable  to  seiz- 

Rt.  Co.  L.  R.  1  P.  C.  64 ;  and  see  Hart  v.  ore  under  a  writ  of  execution  de  honit. 

Kastern  Union  Rj.  Co.  7  Exch.  246,  265 ;  Grand  Trunk  Rj.  Co.  v.  Eastern  Town- 

Eastern  Union  Rj.  Co.  r.  Hart,  8  Kxch.  ships  Bank»  10  Lower  Can.  Jur.  11. 
116;  Perkins  v.  Fritchard,  3  Ry.  &  Canal 
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I.  Formalitie$  in  making  and  Usuing  Bond$. 

169.  The  debt  seoured  is  usually  in  the  form  of  negotiable 
bonds ;  but  of  course  the  debt  may  be  in  the  form  of  a  note  or 
other  obligation  of  the  corporation,  or  its  contract  for  any  l^iti- 
mate  purpose.  Thus  a  corporation  may  make  a  valid  mortgage  to 
secure  the  performance  of  an  undertaking  to  pay  dividends  or  in- 
terest on  preferred  stock  issued  and  sold  by  the  corporatioui  and 
ultimately  to  pay  for  or  to  retire  such  stock  itself.^ 

170.  An  ordinary  money  bond  is  an  instrument  mider  seal 
which  contains  an  acknowledgment  of  the  loan,  and  an  agreement 
to  repay  the  same  upon  the  terms  stated.  Annexed  to  it,  and 
forming  a  part  of  the  bond  originally,  there  are  usually  interest 
coupons  or  warrants  for  each  instalment  of  interest  accruing 
during  the  time  the  bond  has  to  run.  An  ordinary  bond  does  not 
itself  create  any  charge  or  lien  upon  the  property  of  the  com- 
pany, or  giye  the  holder  any  priority  over  any  other  creditor ;  but 
such  a  bond  is  usually  secured  by  a  mortgage  or  deed  of  trust, 
which  creates  a  chaise,  and  gives  all  the  holders  of  the  bonds 
secured  a  priority  over  all  who  may  subsequently  become  cred- 
itors of  the  company.  There  are  other  bonds,  not  secured  by 
mortgage,  which  are  a  charge  upon  property  by  force  of  statutes ; 
of  these  something  has  already  been  said.^ 

A  bond  may  also  by  agreement  be  made  a  lien  without  a  mort- 
gage. Preferred  stock  issued  under  agreement  that  interest  shall 
be  paid  upon  it,  and  that  it  shall  be  a  lien  taking  precedeQce  of 
any  subsequent  indebtedness,  though  not  secured  by  mortgage, 

1  Fitch  V.  Wetherbee,  110  HL  475.>  '  See  SS  fiMft. 
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creates  a  lien  as  between  the  parties.  It  also  has  priority  as 
against  subsequent  mortgagees  having  notice  of  the  agreement 
under  which  it  was  issued.^  There  are  other  bonds  which  are 
wholly  unsecured ;  and  of  these  and  like  securities  something  will 
be  said  in  a  subsequent  chapter.^ 

171.  A  bond  implies  a  seal.  A  corporate  seal  may  consist 
merely  of  an  impression  of  the  seal  of  a  corporation,  indented 
or  stamped  into  the  substance  of  the  paper  of  a  printed  bond, 
without  the  use  of  wax,  wafer,  or  other  adhesive  substance.'  A 
corporate  seal  so  impressed  by  the  printer,  by  direction  of  the 
officers  of  the  corporation,  who  adopt  his  act  by  signing  and  is- 
suing the  bond  so  prepared,  makes  the  instrument  valid  as  the 
bond  of  the  corporation.  In  states  where  the  distinction  between 
sealed  and  unsealed  instruments  is  inflexibly  preserved,  such  a 
sealing  is  unquestionably  valid  ;  but  in  such  states  a  fac-simile  of 
the  corporate  seal  printed  with  ink  on  the  paper  is  not  a  valid 
seal.  There  is  no  definition  of  a  seal,  and  none  can  be  given, 
which  would  make  this  a  seal.  The  printed  form  of  a  seal  is 
nothing  more  than  a  scroll,  and  to  adopt  it  as  a  seal  would  be  to 
do  away  with  the  distinction  between  a  sealed  and  an  unsealed 
instrument.^ 

A  sealed  instrument  conclusively  imports  a  consideration  ;  con- 
sequently it  is  no  defence  to  an  action  at  law  upon  the  bonds  of  a 
railroad  company  that  their  delivery  by  the  company  was  merely 
gratuitous,  and  without  the  payment  of  value  for  them  ;  or  that 
the  company  delivered  them  as  collateral  security  for  the  payment 
of  other  bonds.  The  corporation  can  avail  itself  of  the  fact  that 
the  bonds  are  held  as  collateral  only  by  paying  in  full  the  amount 
of  its  real  indebtedness.^ 

A  corporate  seal  affixed  to  an  instrument  is  also  primd  facie 
evidence  that  it  was  placed  there  by  proper  authority ;  or,  in  other 
words,  that  the  instrument  is  the  act  of  the  corporation.^ 

1  In  re  Atlantic,  MiM.  &  Ohio  R.  R.  3  «  Bates  r.  Boston  &  N.  T.  C.  R.  R.  Co. 

Hughes,  320.  10  Allen  (Mass.),  251. 

*  See  Chapter  tii.  *  Royal  Bank  v.  Grand  Junction  R.  R. 

'  Rojal  Bank  of  Liverpool  v.  Grand  &  Depot  Co.  supra. 

Junction  R.  R.  &  Depot  Company,  100  ^  Memphid  v.  Adams,  9  Heisk.  (Tenn.) 

Beans.  444 ;  Hendee  v,  Pinkerton,  14  Allen  518 ;  Levenng  v,  ^ajor,  7  Hamph.  (Tenn.) 

(Mass.),  381 ;  Allen  v.  SnUivan  R.  R.  Co.  553. 
32  N.  H.  446 ;  Chilton  v.  People,  66  111. 

501 ;  Jones  on  Mortgages,  §  128.  151 
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The  fact  that  such  an  instrument  is  issued  under  the  seal  of 
the  corporation  is  now  legarded  as  of  no  consequence  in  res{)ect 
to  its  negotiability.  Tliis  formality  signifies  that  the  corporation 
has  duly  executed  the  instrument.  A  seal  does  not  make  such 
an  instrument  a  deed,  or  render  it  necessary  that  a  transfer  of  it 
should  be  by  a  sealed  instrument ;  but  the  holder  may  transfer  it 
by  the  customary  parol  transfer,  just  as  if  it  belonged  to  the  class 
of  simple  contracts.^ 

172.  Corporations  generally  impose  upon  their  officers  cer- 
tain formalities  in  the  preparation  and  issue  of  their  bonds 
or  other  evidences  of  debt,  and  it  becomes  an  important  inquiry 
how  far  these  directions  are  binding  upon  ^rsons  who  purchase 
bonds  issued  in  disregard  of  such  requirements.  In  general,  it 
may  be  said  that  whenever  the  obligations  issued  purport  to  be 
the  obligations  of  the  corporation,  and  are  so  in  fact,  the  omission 
of  any  preliminaries  required  by  the  articles  of  association,  or  by 
the  by-laws  of  the  corporation,  cannot  affect  a  bond  fide  purchaser 
without  notice.  Ordinarily  the  purchaser  has  no  means  of  know- 
ing what  formalities  are  required  as  between  the  corporation  and 
its  officers,  and  no  means  of  knowing  whether  such  requirements 
have  been  fulfilled.  A  director  or  other  officer  of  the  corporation 
standing  in  such  relation  to  the  affairs  of  the  corporation  that  he 
would  be  presumed  to  know  both  what  the  requirements  are,  and 
whether  they  have  been  observed,  could  not,  of  course,  take  the 
obligations  of  the  corporation,  with  all  the  rights  of  a  third  per- 
son purchasing  without  notice.  But  a  purchaser  of  a  negotiable 
obligation  from  such  officer  for  value,  unacquainted  with  the  cir- 
cumstances under  which  it  was  originally  issued,  would  have  all 
the  rights  of  a  bond  fide  purchaser.^ 

Again,  while  a  purchaser  of  a  corporate  security  is  bound  to 
know  whether  the  corporation  had  power  to  issue  it  at  all,  yet, 
when  such  authority  depends  upon  a  statute,  a  requirement  as  to 
the  manner  of  exercising  the  power,  as  for  instance  that  a  vote 
of  the  stockholders  or  a  resolution  of  the  directors  shall  first  be 
passed,  may  be  presumed  to  have  been  complied  with.     ^^  Third 

1  6oodwint;.Robart8,L.R.10Ex.S37;  ^  Webb. v.  Heme  Bay,  L.  R.  5  Q.  B. 

In  re  General  Estates  Co.  L.  R.  3  Ch.  758 ;  642 ;  Singer  v.  St.  L.,  K.  C.  &  N.  Ry.  Co. 

In  re  Imperial  Land  Co.  of  Marseilles,  L.  6  Mo.  App.  427 ;  Hackensack  Water  Co.  r. 

R.  11  £q.  478.  BeKajr,  36  N.  J.  Eq.  548. 
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parties  dealing  with  a  corporation  are  bound  to  know  the  law ; 
that  is,  they  are  bound  to  take  notice  of  the  extent  of  its  powers, 
but  they  have  a  right  to  assume,  in  the  absence  of  anything  sug- 
gesting inquiry,  that  it  has  proceeded  regularly  in  the  execution 
of  its  powers.'*  ^  A  requirement  of  statute,  that  the  act  of  a  cor- 
poration in  issuing  its  obligations  shall  be  authorized  or  rati6ed 
by  a  vote  of  its  stockholders,  is  a  requirement  for  their  protection, 
and  relates  to  the  mode  and  manner  of  executing  the  power  rather 
than  to  the  existence  of  the  power ;  and  the  purchaser  has  the 
right  to  presume  that  the  corporation  has  done  its  duty  and  pro- 
ceeded regularly  in  the  execution  of  its  power. 

173.  Formality  of  a  stockholders'  vote.  —  In  a  leading  Eng- 
lish case  upon  this  subject,^  it  appeared  that  the  directors  of  a 
joint  stock  company  were  authorized  by  the  deed  of  settlement 
to  borrow  such  sums  of  money,  within  a  certain  limit,  as  the  com- 
pany should  authorize  by  a  resolution  passed  at  a  general  meet- 
ing of  the  company.  At  such  a  meeting  the  company,  instead  of 
authorizing  a  definite  loan,  authorized  the  directors  to  borrow  at 
their  discretion.  In  suit  upon  a  bond  issued  by  the  directors  the 
company  was  held  liable,  upon  the  ground  that  it  was  of  no  con- 
sequence whether  the  resolution  was  or  wiis  not  sufficient  author- 
ity to  the  directors  to  borrow,  and  of  no  consequence,  even, 
whether  there  was  any  resolution  at  all ;  inasmuch  as  a  person 
dealing  with  the  company  has  a  right  to  presume  that  the  com- 
pany, which  has  put  forward  the  directors  as  authorized  to  bor- 
row, has  taken  every  step  requisite  to  empower  it  to  borrow. 

So  in  a  case  in  Victoria,  where  a  mining  company  was  empow- 
ered to  borrow  money  and  mortgage  its  property  upon  a  vote  of 
the  stockholders  and  the  directors^  it  was  held  that  the  company 
was  liable  upon  a  loan  obtained  by  the  directors  without  such 
vote,  for  the   lender  was  justified  in  assuming  that  there  had 

1  Connecticot  Mat.  Life   InB.  Co.  v.  N.  W.  Ry.  Co.  18  Q.  B.  632;   London 

aereland,  C.  &  C  R.  R.  Co.  41  Barb.  &  N.  W.  Ry.  Co.  v.  M'Michael,  5  Ex. 

(N.  Y.)  9.  855 ;  Prince  of  Wales  L.  Ass.  Co.  v.  Hard- 

*  Royal  British  Bank  v.  Turqaand,  6  ing,  El.,  Bl.  &  El.  183;  Pickard  v.  Sears, 

E.  &  B.  327 ;  5  E.  &  B.  248.     See,  also,  6  Ad.  &  El.  469 ;  Freeman  v.  Cooke,  2 

Colonial  Bank  v.  Willan,  L.  R.  5  P.  C.  Ex.  654,  663 ;  Eastern  Counties  Ry.  Co. 

417;  Agar  v.  Athenaum   Life  Ass.  Co.  v.  Uawkes,  5  H.  L.  331. 
3  C.  B.  N.   S.  725;  Lowe  o.  London  & 
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been  a  meeting  and  vote  of  the  shareholders  in  the  manner  di- 
rected.^ 

Inasmuch  as  a  parchaser  is  not  concerned  with  a  requirement 
for  the  holding  of  corporate  meetings  to  authorize  the  issuing  of 
corporate  obligations,  for  a  still  stronger  reason  he  is  not  con- 
cerned with  requirements  respecting  the  preliminaries  of  such 
meetings,  such  as  the  publication  of  notices,  or  with  regulations 
as  to  the  manner  of  conducting  such  meetings.*'' 

Aside  from  the  consideration,  whether  a  requirement  by  statute 
or  by  charter  that  the  bonds  of  a  corporation  shall  be  issued  only 
upon  a  vote  of  the  stockholders  at  a  general  meeting  be  regarded 
as  a  directory  formality  or  an  imperative  one,  the  corporation  is 
estopped  by  a  waiver  of  such  formality.  Thus,  where  bonds  issued 
in  disregard  of  such  formality  were  treated  by  the  company  as 
good,  a  stockholder  wlio  had  attended  meetings  where  the  bonds 
were  treated  as  good,  upon  subsequently  filing  a  bill  to  restrain 
the  company  from  redeeming  the  bonds,  was  held  to  be  estopped 
from  contesting  their  legality.^ 

174.  A  special  requirement  in  respect  to  the  ezecution  of  a 
oorporate  obligation,  such  for  instance  as  that  it  shall  be  signed 
or  countersigned  by  a  particular  officer,  is  a  directory  formality 
which  does  not  affect  the  right  of  one  who  has  purchased  in  good 
faith  without  knowledge  of  the  informality.^ 

If  the  corporation  has  the  power,  under  any  circumstances,  to 
issue  negotiable  securities,  a  bond  fide  holder  has  the  right  to 
presume  that  they  were  issued  under  the  circumstances  which 
gave  the  requisite  authority.^  Though  the  right  to  issue  such  se- 
curities is  by  the  charter  conditioned  upon  the  performance  of  acts 
by  the  corporation  or  its  officers  relating  to  the  management  of  its 
affairs,  or  relating  to  the  execution  of  the  securities,  if  a  person 
dealing  with  the  corporation  finds  the  acts  to  be  within  the  scope 

1  In  re  Tyson's  Reef  Co.  3  W.  W.  &  Credit  Co.  of  Ireland,  L.  R.  4  Ch.  460 ; 

A.,  B.  (Vict.)  Cases  at  Law,  162.  Hill  v.  Manchester  &  S.  W.  Works  Co.  5 

>  Fountaine  v.  Carmarthen  Rj.  Co.  L.  B.  &  Ad.  866 ;  Allen  v.  Sea  F.  &  L.  Ass. 

R.  5  Eq.  316;  Worcester  Corn  Exchange  Co.  9  C.  B.  574 ;  Bargate  v.  Shortridge, 

Co.  Tn  Matter  of,  3  De  G.,  M.  &  G.  180.  5  H.  L.  297 ;  In  re  Norwich  Yam  Co.  22 

*  Zabriskie  v,  Cleveland,  C.  &  C.  R.  R.  Beav.  143  ;  Atwood  v,  Shenandoah  YaL 

Co.  23  How.  381,  398.  R.  R.  Co.  ( Va.)  9  S.  E.  Rep.  748. 

^  Brice  on  Ultra  Vires,  2d  Eng.  ed.  *  Hackensack  Water  Co.  v.  DeKaj,  36 

643 ;    Prince   of  Wales  L.  Ass.  Co.  v.  N.  J.  £q.  548. 
Harding,  E.,  B.  &  E.  183;  /n  m  Land 
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of  its  powers  under  its  charter,  he  has  a  right  to  assume  that  all 
such  conditions  have  heen  complied  with.^  Thus  where  the  char- 
ter of  a  corporation  authorized  it  to  borrow  money  not  exceeding 
two  thirds  of  the  capital  paid  in,  and  to  secure  the  same  by  mort- 
gage, and  the  directors  adopted  a  resolution  to  increase  the  capital 
of  the  company,  and  soon  afterwards,  and  before  the  new  capital 
was  paid  in,  authorized  the  execution  of  a  mortgage  for  the 
amount  of  nearly  two  thirds  the  increased  capital,  it  was  held 
that  the  mortgage,  being  within  the  powers  granted  by  the  char- 
ter, and  on  its  face  having  the  appearance  of  being  within  such 
powers,  was  a  valid  security  in  favor  of  bond  fide  holders  of  the 
bonds,  notwithstanding  the  directors  had  acted  illegally  in  issuing 
them  befoi-e  the  requisite  capital  had  been  paid  in.^ 

175.  Securities  issued,  ultra  vires.  —  A  distinction  is  to  be 
observed  between  such  cases  and  cases  where  the  issuing  of  the 
securities  is  not  within  the  power  of  the  corporation  under  its 
charter,  nor  authorized  by  any  statute.  Persons  dealing  in  the 
negotiable  securities  of  a  corporation  are  chargeable  with  notice 
of  the  power  of  a  corporation  under  its  charter  to  issue  them. 
Moreover,  if  the  power  granted  by  the  charter  is  subject  to  a 
condition  relating  either  to  the  form  of  the  securities,  or  to  pre- 
liminary proceedings  other  than  the  acts  of  the  corporation  or  its 
officers,  securities  not  issued  in  accordance  with  such  condition 
are  subject  to  defences  even  in  the  hands  of  bond  fide  holders.^ 

176.  In  like  manner  requirements  respeotingr  the  appoint- 
ment or  election  of  directors  or  other  officers  of  the  corporation 
cannot  affect  the  obligations  of  the  company  in  the  hands  of  bond 
fide  holders  for  value.^  The  directors  and  other  officers  of  the 
company  who  are  found  acting  as  such  are  presumed  to  be  legally 
appointed.^  It  is  well  settled  that  if  a  corporation  holds  out  to 
the  world  any  one  as  a  duly  qualified  officer,  or  acquiesces  in  his 

1  Hackennack  Water  Co.  v,  DeKaj,  36  C.  R.  R.  Co.  23  How.  381 ;  Carrngi  v, 

N.  J.  £q.  548.  Atlantic  F.  Ins.  Co.  40  Ga.  135;  2  Am. 

*  Hackensack  Water  Co.   v.   DeEaj,  R.  567 ;  Brock  v.  Toronto  &  N.  Rjr.  Co. 
wffra.  17  Grant  (U.  C.  Ch.),  425. 

*  Hackensack  Water   Co.  v,  DeKay,  >  Anderson  v.  Dake  &  T.  6.  M.  Co.  1 
ntpnu  Australian  Jurist,  161 ;  /n  re  County  IJIe 

«  Bank    of   U.   8.   v.  Dandridge,    12     Ass.  Co.  L.  R.  5  Ch.  288. 
Wheat  64 ;  Zabriakie  v.  dereland,  C.  & 
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assumption  to  be  such  officer,  it  is  as  much  bound  as  if  he  had 
been  elected  and  qualified  with  every  prescribed  formality.  The 
true  legal  ground  of  the  obligation  is  that  of  estoppel. 

177.  Elnowledge  of  the  irregrularity.  —  Inasmuch  as  the  rea- 
son upon  which  this  class  of  cases  depends  is,  that  a  person  deal- 
ing  with  a  corporation  does  not  know,  and  has  no  adequate  means 
of  knowing,  whether  the  preliminaries  and  formalities  to  the 
proper  execution  of  an  instrument  have  been  complied  with,  it 
follows  that,  when  the  irregularity  is  one  which  appears  upon  the 
face  of  the  instrument  itself,  the  purchaser  is  bound  to  take  notice 
of  it.^ 

All  that  has  been  said  upon  this  subject  is  premised  of  instru- 
ments which  on  their  face  purport  to  be  the  obligations  of  the 
corporation  to  be  charged  and  to  be  duly  executed  ;  for  a  corpora- 
tion is  not  liable  upon  instruments  which  do  not  purport  to  be 
made  by  it,  even  in  the  hands  of  a  bond  fide  holder  for  value.^ 

Moreover,  a  distinction  is  to  observed  between  transactions 
which  are  within  the  general  scope  of  a  corporation  without  the 
aid  of  statutory  authority,  and  those  which  depend  altogether 
upon  such  authority  for  their  validity.  Requirements  in  the  case 
of  the  former  might  be  regarded  as  directory  merely,  which  in  the 

^  In  re  AthcnsBam  Life  Assurance  Soc.  the  directors  finds  the  acts  which  they 
4  K.  &  J.  549,  660.  This  qaalification  is  undertake  to  do  to  be  within  the  scope 
pointed  out  by  Page- Wood.  V.  C. :  "  There  of  their  powers  ander  the  deed,  he  has  a 
is  no  donbt  an  important  distinction  to  be  right  to  assume  that  all  such  conditions 
drawn,  and  it  is  drawn,  in  the  case  of  the  have  been  complied  with.  In  the  case 
Royal  British  Bank  v.  Turquaod  (6  £11.  &  last  supposed,  he  is  not  bound  to  inquire 
Bl.  327),  between  that  which  on  the  face  whether  the  resolutions  have  been  duly 
of  it  is  manifestly  imperfect  when  tested  passed  or  the  like ;  otherwise  he  would  be 
by  the  requirements  of  the  deed  of  settle-  bound  to  go  back,  and  to  inquire  whether 
ment  of  the  company,  and  that  which  con-  the  meetings  have  been  duly  summoned, 
tains  nothini;  to  indicate  that  those  require-  and  so  ascertain  a  variety  of  other  mat- 
men  ts  have  not  been  complied  with.  Thus  ters  into  which,  if  it  were  necessary  to 
whei-e  the  deed  requires  certain  instm-  make  inquiry,  it  would  be  impossible  for 
ments  to  be  made  under  the  common  seal  the  company  to  carry  oo  the  business  for 
of  the  company,  every  person  contracting  which  it  is  formed.*'  See,  also,  In  rt 
with  the  company  can  see  at  once  whether  North  Hallenbeagle  Mining  Co.  L.  R.  2 
that  requi.'iition  is  complied  with,  and  he  Ch.  321 ;  Fountaine  r.  Carmarthen  Ry. 
is  liound  to  do  so ;  but  where,  as  iu  the  Co.  L.  R.  5  Eq.  316;  In  re  Native  Iron 
case  I  have  last  referred  to,  the  conditions  Ore  Co.  L.  R.  2  Ch.  D.  345 ;  Leggett  i^. 
required  by  the  deed  consist  of  certain  in-  N.  J.  M.  &  Banking  Co.  1  N.  J.  Eq.  541 ; 
ternal  arrangements  of  the  company, —  Hackensack  Water  Co.  p.  DeKay,  36  N.  J. 
for  instance,  resolutions  at  meetings  and  Eq.  548. 

the  like,  —  if  the  party  contracting  with        2  gerrell  o.  Derbyshire,  S.  &  W.  Ry. 

156  Ca  9  C.  B.  811 ;  on  Appeal,  10  C.  B.  910. 


FORMALITIES  IK  MAKING   AND  ISSUING.      [§§  178, 179. 

case  of  the  latter  might  be  regarded  as  conditions  precedent  to 
tlie  exercise  of  the  authority,  or  imperative  formalities. 

178.  Bonds  issued  under  a  voidable  construction  contract 
are  voidable  in  the  hands  of  the  parties  to  whom  they  were 
originsdly  issued  with  notice,  or  not  in  the  ordinary  coui-se  of 
business,  but  under  circumstances  which  threw  doubt  upon  tlieir 
being  holders  for  vahie.  The  construction  contract  being  one 
which  could  not  be  enforced  in  equity  wlien  resisted  by  the  stock- 
holders of  the  corporation,  the  bonds  issued  under  the  contract 
are  voidable  at  the  election  of  the  stockholders,  unless  they  have 
passed  into  the  hands  of  bond  fide  purchasers  for  value  without 
notice.  But  notwithstanding  the  invalidity  of  the  contract  under 
which  the  bonds  were  issued,  the  holders  in  a  suit  to  foreclose  the 
mortgage  are  entitled  to  a  decree  for  the  payment  of  the  sums 
actually  expended  for  construction  under  the  contract  which  were 
payable  in  such  bonds.^ 

179.  The  bonds  of  a  railroad  company  are  not  rendered  void 
in  consequence  of  beingr  seoiired  by  an  invalid  mortgagre,  one 
for  instance  which  the  company  had  no  power  to  execute.  A  cor- 
poration, like  a  natural  person,  has  the  right  to  carry  on  its  legiti- 
mate business  by  all  legal  and  necessary  means  not  prohibited  by 
law  or  by  its  charter.  If  it  has  the  power  to  borrow  money,  it 
may  issue  its  bonds  for  the  money  borrowed.  In  an  action  upon 
such  contract  obligation,  the  mortgage  securing  it  is  of  no  conse- 
quence in  any  way.  A  defect  in  a  mortgage  does  not  invalidate 
the  mortgage  debt,  but  only  the  security  for  it ;  and  a  want  of 
power  to  make  the  mortgage  does  not  aflFect  the  obligation  of  the 
bonds  secured.  Having  a  right  to  issue  the  bonds,  the  company 
is  liable  upon  them  without  regard  to  the  mortgage.  A  recital 
on  the  bonds  themselves  that  they  were  *'  issued  by  the  company 
in  accordance  with  its  charter  to  the  amount  of  §500,000,  and 
that  the  mortgage  thereon  receipted  had  been  duly  executed," 
does  not  prevent  a  recovery  upon  the  bonds,  though  the  company 
had  no  power  to  grant  the  mortgage.^ 

A  provision  in  a  mortgage  not  contained  in  the  bonds  secured 
by  it,  making  the  principal  sum  due  after  a  default  in  the  pay- 

1  Thomas  v,  Brownville,  Ft  K.  &  P.        «  Philadelphia  &  S.  R.  R.  Co.  v.  Lewis, 
R.  R.  Co.  109  U.  S.  522 ;  Wardell  v.  Union     33  Pa.  St  83. 
P.  R.  R.  Co.  4  Dill.  339 ;  103  U.  S.  651.  157 
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ment  of  interest  for  a  certain  time,  does  not  enable  a  holder  of 
the  bonds  in  a  suit  upon  them  to  recover  the  principal  upon  sach 
default.  Such  provision  has  reference  only  to  making  the  prin- 
cipal due  in  case  of  the  foreclosure  of  the  mortgage.^ 

180.  A  certificate  indorsed  on  a  morterage  bond  of  a  corpo- 
ration, stating  that  such  bond  is  included  in  the  mortgage,  is  to 
be  construed  with  the  mortgage  and  the  bond  as  a  part  of  the 
same  security.^  A  certificate  on  the  face  of  mortgage  bonds 
signed  by  the  mortgage  trustees,  that  the  bonds  are  secured  by  a 
first  mortgage  to  them  in  trust  for  the  bondholders,  is  a  repre- 
sentation binding  upon  the  company  when  it  has  delivered  the 
bonds  in  that  state ;  but  it  does  not  of  itself  raise  an  absolute  pre- 
sumption that  a  purchaser  relied  upon  the  certificate.  Conse- 
quently, in  an  action  upon  a  note  given  to  the  company  in  part 
payment  for  such  a  bond,  the  question  should  be  submitted  to  the 
jury  whether  the  purchaser  accepted  the  bond  relying  to  any 
extent  upon  the  certificate.  The  certificate  is  no  part  of  the 
bond,  and  the  representation  contained  in  it  does  not  control  the 
obligation  of  the  bond.  It  is  an  affirmation  that  the  estate  mort- 
gaged is  subject  to  no  prior  similar  incumbrance.  This  affirmsr 
tion  does  not  constitute  a  warranty  unless  intended  to  have  that 
effect.  It  is  a  representation  in  relation  to  a  material  fact  which 
may  have  influenced  the  purchaser,  but  whether  it  did  so  is  to  be 
determined  by  the  jury  upon  all  the  circumstances  attending  the 
transaction.' 

181.  The  bonds  of  a  corporation  are  not  property  until  they 
have  been  issued  and  delivered,  and  they  are  not  before  such 
delivery  liable  to  be  seized  upon  attachment  or  execution  as 
property  of  the  corporation.* 

But  if  a  corporation  has  pledged  its  own  bonds  for  a  loan,  the 
pledgee  may  waive  the  lien  upon  them  created  by  the  pledge,  and 
may  levy  upon  such  bonds  an  execution  obtained  against  the 
company  for  the  debt.* 

1  Mallory  v.  West  Shore  H.  R.  R.  K  *  Edwards  v.  Marcy,  2  Allen  (Mass.), 
Co.  3  J.  &  S.  (N.  Y.)  174.  486. 

3  Benjamin  v.  Elmira,  J.  &  C.  R.  R.  «  Sickles  v.  Richardson,  S3  Hnn  (N.  Y.), 
Co.  49  Barh.  (N.  Y.)  441.  559. 
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182.  First  mortfirafire  bonds,  issued  after  the  time  of  the  eze- 
ootion  of  a  seoond  morterafire,  have  priority  of  the  second  mort- 
gage bonds.  The  bonds  carry  the  mortgage  security  until  they 
have  become  commercially  dishonored,  or  the  mortgagor  has  done 
something  to  deprive  itself  of  the  power  of  putting  them  forth. 
*•  In  my  opinion/*  says  Chief  Justice  Waite,  '*  a  subsequent  mort- 
gi^e  is  not  sufficient  for  this  purpose,  unless  it  in  terms  limits 
the  lien  of  the  prior  mortgage  to  bonds  actually  out,  and  provides 
against  reissues.  As  it  would  be  within  the  power  of  the  second 
mortgage  to  require  that  all  bonds  not  out  should  be  destroyed, 
so  as  to  prevent  their  getting  on  the  market,  it  may  be  doubtful 
whether,  as  against  a  bond  fide  holder,  the  limitation  contained 
in  the  second  mortgage  would  be  of  any  avail,  unless  the  bonds 
themselves  had  been  actually  cancelled,  or  carry  on  their  face 
the  evidence  of  an  extinguishment  of  their  lien.  It  is  so  easy 
for  one  taking  a  subsequent  lien  to  protect  both  himself  and  the 
pablic  against  loss  in  this  particular,  that  if  he  fails  to  do  so  he 
should  be  treated  as  guilty  of  a  commercial  wrong,  and  made  to 
saffer  accordingly."  ^ 

183.  A  bondholder's  rierhts  cannot  be  impaired  without  his 
consent  by  any  legislative  enactment,  such  as  substituting  new 
bonds  at  a  lower  rate  of  interest  for  the  old  bonds,  and  declaring 
that  the  assent  of  the  holders  of  the  old  bonds  should  be  deemed 
to  have  been  given  to  the  substitution.  A  bondholder  who  does 
Dot  assent  to  the  substitution  may  sue  upon  his  old  bonds,  and 
may  recover  the  interest  thereon  as  it  matures,  and  the  principal 
when  that  matures.^ 

II.  Negotiability  of  Corporate  Bonds. 

184.  Bailroad  bonds  are  usually  made  payable  to  the  trus- 
tee named  in  the  mortga.fire,  or  bearer,  or  to  bearer  generally, 
and  they  pass  by  delivery  from  band  to  hand.  They  are  in  fact 
mere  bills  or  notes,  and  as  strictly  negotiable  as  bank  bills. 
Though  called  bonds,  the  word  does  not,  ex  vi  termini^  imply  a 
contract  under  seal.  As  a  matter  of  fact,  such  bonds  are  not  gen- 
erally under  seal.  If  executed  under  seal,  it  might  become  nec- 
essary for  the  courts  to  disregard  that  incident,  in  order  to  give 

1  Claflin  V.  South  Carolina  R.  R.  Co.  4        *  Gebhard  v.  Canada  So.  K/.  Co.  17 
Hogbea,  12.  Blatchf.  416. 
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them  that  legal  operation  which  the  unwritten  law  of  commerce 
has  already  given  them.  Therefore  iu  an  action  upon  such  an 
instrument,  although  it  be  described  as  a  bond,  it  may  be  declared 
upon,  the  same  as  a  bill  of  exchange  or  promissory  note,  as  an  in- 
strument importing  a  consideration.^ 

Debenture  bonds  in  the  form  used  in  England,  when  made  pay- 
able to  bearer,  are  held  to  pass,  like  bills  and  notes,  free  from  all 
equities  existing  against  the  original  holders.^  If  such  bonds  are 
made  payable  to  a  person  named  or  order,  after  indorsement  by 
the  payee,  tliey  become  negotiable  like  bonds  payable  to  bearer.* 
The  decisions  are,  however,  conflicting;  and  indeed  until  of  late 
years  such  bonds  were  regarded  as  primd  facie  non-negotiable, 
and,  therefore,  subject  to  the  equities  existing  between  the  corpo- 
ration and  the  original  holders.*  The  latest  decisions  favor  the 
proposition  that  such  instruments  are,  in  equity  at  least,  negoti- 
able, free  from  the  equities  primarily  attached  to  them.*  In  the 
case  of  the  Imperial  Land  Company  of  Marseilles,^  which  had  is- 
sued debenture  bonds  payable  to  bearer,  and  had  sold  them  in 
open  market,  upon  the  winding  up  of  the  company  it  was  held 
that  equities  which  were  admitted  to  exist  in  favor  of  the  com- 
pany against  the  parties  to  whom  they  were  originally  issued 
should  not  be  admitted  as  against  the  present  holders. 

Scrip  certificates  issued  by  a  foreign  government  or  by  a  corpo- 
ration on  negotiating  a  loan  promising  to  bearer,  after  all  instal- 
ments have  been  duly  paid,  a  bond  for  the  amount  paid,  with 
interest,  are  by  custom  of  all  the  stock  markets  of  Europe  nego-' 
tiable  instruments,  and  pass  by  mere  delivery  to  a  bond  fide  holder 


1  Ide  V.  Passumpsic  k  C.  Riv.  R.  R. 
Co.  32  Vt.  297. 

2  /n  re  Imperial  Land  Co.  of  Marseillea, 
11  £q.  478  ;  4  Cox's  Joint  Stock  Cas.  241  ; 
In  re  Blakely  Ordnance  Co.  L.  R.  3  Ch. 
154,  1.59. 

>  In  re  General  Estates  Co.  L.  R.  3  Ch. 
App.  758.  See,  also,  In  re  Agra  &  Master* 
man's  Bank,  L.  R.  2  Ch.  891. 

^  See  AthensBum  Life  Ass.  Society  v. 
Pooley,  3  I)e  G.  &  J.  294 ;  In  re  Natal  In- 
vestment Co.  L.  R.  3  Ch.  355,  In  re 
Rhos  Hall  Co.  17  W.  R.  343. 

*  Brice  on  Ultra  Vires,  2d  ed.  304 ; 
HflckenAAck  Water  Co.  v.  DeKaj,  36  N. 
J.  £q.  548,  562. 
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•  L.  R.  11  Eq.  478,  488.  Vice-Chan- 
cellor  Malins,  after  reviewing  the  author- 
ities,  said :  "  I  am  clearly  of  opinion  that, 
whether  they  were  promissory  notes,  or 
bonds,  or  debentures,  it  was  within  the 
powers  conferred  upon  the  directors  to 
issue  them.  Are  they,  then,  promissory 
notes  or  debentures  ?  or  does  it  make  any 
difference  which  they  are  in  the  result* 
My  opinion  is  that,  whichever  they  are, 
the  result  is  the  same,  because  they  in 
any  case  make  a  contract  by  which  the 
company  have  bound  themselves  to  pay, 
not  to  any  particular  person,  but  to  any 
person  who  may  be  the  bearer,  the  sum 
appearing  to  be  due  upon  their  face." 


THXm  NEGOTIABILITY.  [§  185. 

for  value.  Tbis  is  the  English  law.  Any  person  taking  such 
scrip  in  good  faith  obtains  a  title  to  it  independent  of  the  title 
of  the  person  from  whom  he  took  it.^ 

186.  A  bond,  although  a  sealed  instrument,  when  made 
payable  to  bearer  or  holder,  or  order,  is  negrotiable,  with  all 
the  ordinary  properties  of  a  negotiable  instrument.^  Such  bonds 
are  not,  like  promissory  notes  and  bills  of  exchange,  negotiable 
under  the  law  merchant ;  but  being  designed  to  be  passed  from 
hand  to  hand  by  delivery,  they  have  by  common  usage  become  as- 
signable by  delivery,  so  as  to  enable  the  holder  to  maintain  an 

I  Goodwin  V.  Robaits,  1  App.  Cas.  476 ;  Blackman  v.  Lehman,  63  Ala.  547 ;  Leh- 

L.  H.  10  Ex.  337 ;  Ramball  v.  Metropoli-  man  v.  Tallaiaee  Manuf.  Co.  64  Ala.  567. 

tan  Bank,  L.  R.  2  Q.  B.  I).  194.  Contra,  but  not  to  be  regarded  as  an- 

*  White  u.  Vermont  &  M.  R.  R.  Co.  21  thorities  on  this  point.  Diamond  v.  Law- 
How.  575,  577 ;  Gelpcke  v.  Dnbuque,  I  rence  County,  37  Pa.  St.  353 ;  Clarke  v. 
Wall.  175  ;  Clark  v.  Iowa  City,  20  Wall.  Janesville,  1  Bias.  98  ;  Jackion  v.  York  & 
5S3 ;  Haven  v.  Grand  Junction  R.  R.  &  C.  R.  R.  Co.  48  Me.  147 ;  Mjers  v,  York 
Depot  Co.  109  Maas.  88 ;  Aurora  City  v.  &  C.  R.  R.  Co.  43  Me.  232. 
West,  7  Wall.  82 ;  Connecticut  Mutual  Nelson,  J.,  pronouncing  the  decision  of 
L.  Ins.  Co.  V.  Cleveland,  C.  4  C.  R.  R.  that  court  to  this  effect  in  White  v.  Vt.  & 
Co.  41  Barb.  (N.  Y.)  9;  Hackensack  Mass.  R.  R.  Co.  stipra,  said:  "We  think 
Water  Co.  v.  DeKay,  36  N.  J.  £q.  548 ;  the  usage  and  practice  of  the  companies 
Morris  Canal  &  Banking  Co.  v.  Fisher,  themselves,  and  of  the  capitalists  and 
9  N.  J.  Ch.  667  699 ;  Carr  v.  Le  Fevre,  27  business  men  of  the  country  dealing  in 
Pa.  St.  413,  418;  Chapin  v.  Vt.  &  Mass.  them,  as  well  as  the  repeated  decisions 
R.  R.  Co.  8  Gray  (Mass.),  575 ;  Langston  or  recognition  of  the  principle  by  courts 
V.  8.  Carolina  R.  R.  Co.  2  S.  C.  248;  Ex  and  judges  of  the  highest  respectability, 
parte  Williams,  18  S.  C.  299;  Mercer  have  settled  the  question.  Indeed,  with- 
Connty  v.  Hacket,  I  Wall.  83,  95 ;  Knox  out  conceding  to  them  the  quality  of  ne- 
Connty  v.  Aspinwall,  21  How.  539;  Za-  gotiability,  much  of  the  value  of  these 
briskie  v.  Cleveland,  C.  &  C.  R.  R.  Co.  securities  in  the  marker,  and  as  a  means 
23  How.  381,  400;  Hubbard  v.  N.  Y.  &  of  furnishing  the  funds  for  the  accom- 
Harlem  R.  R.  Co.  36  Barb.  (N.  Y.)  286 ;  plishment  of  many  of  the  greatest  and 
Craig  V.  City  of  Vicksburg,  31  Miss.  216 ;  most  useful  enterprises  of  the  day,  would 
Beaver  v,  Armstrong,  44  Pa.  St.  63,  68 ;  be  impaired.  Within  the  last  few  years, 
Rice  V.  Southern  Pa.  Iron  &  R.  R.  Co.  large  masses  of  them  have  gone  into 
9  Phila.  (Pa.)  294 ;  Blake  v.  Livingston  general  circulation,  and  in  which  capi- 
Connty,  61  Barb.  (X.  Y.)  149 ;  Brainerd  talists  have  invested  their  money ;  and  it 
V.  N.  Y.  &  H.  R.  R.  Co.  25  N.  Y.  496 ;  is  not  too  much  to  say,  that  a  great  share 
Dinamore  v.  Duncan,  57  N.  Y.  573 ;  of  the  confidence  they  have  acquired,  as 
Welch  r.  Sage,  47  N.  Y.  143 ;  Hodges  r.  a  desirable  security  for  investment,  is  at- 
Shttler,  22  N.  Y.  114;  Virginia  v.  Chesa-  tribntable  to  this  negotiable  quality,  as 
peake  &  O-  Canal  Co.  32  Md.  501 ;  Wickes  well  on  account  of  the  facility  of  passing 


from  hand  to  hand,  as  the  protection  af- 
forded to  the  bond  fide  holder." 


V.Adirondack  Co.  2  Hun  (N.  Y.),  112 
Elisabeth  r.  Force,  29  N.  J.  Eq.  587 
Reid  V.  Bank  of  Bfobile,  70  Ala.  199 
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§  186.]  HORTOAGE  BONDS  OF  CORPORATIONS. 

action  on  them  in  his  own  name.^  Though  not  exactly  governed 
by  the  law  merchant,  they  are'  entitled  to  the  privileges  of  com- 
mercial paper .^  And  a  purchaser  in  good  faith  and  for  value,  in 
the  usual  course  of  business,  is  not  affected  by  any  irregularity  in 
the  original  issuing  of  the  bonds,  or  any  misapplication  of  them 
by  the  immediate  transferee,  of  which  the  purchaser  had  no  notice, 
actual  or  constructive.' 

186.  This  rule  prevails  even  in  Illinois,  where  it  is  held  that 
the  assignee  of  a  negotiable  note  secured  by  mortgage  takes  the 
mortgage  subject  to  all  the  equities  which  existed  in  favor  of  the 
mortgagor  against  the  mortgagee.^  This  rule  in  regard  to  mort- 
gages has  no  application  to  deeds  of  trust  given  to  secure  railroad 
coupon  bonds  intended  to  be  thrown  upon  the  market  and  circu- 
lated as  commercial  paper,  and  to  be  used  as  securities  for  perma- 
nent investments.^  Under  the  constitutional  provision  against 
the  issue  of  bonds  except  "for  money,  labor,  or  property,"  if 
bonds  are  regularly  issued  for  a  present  consideration  accepted 
by  the  proper  officer  of  the  company,  they  will  be  regarded  as 
having  been  issued  for  "  money,  labor,  or  property  '*  within  the 
meaning  of  such  provision,  although  the  proceeds  of  such  bonds 
are  subsequently  diverted  to  other  than  corporate  purposes ;  and 
the  purchaser  of  such  bonds,  who  has  acted  in  good  faith,  or  his 


^  Bnntingf  v.  Camden  &  A.  R.  R.  Co.  bond,  for  some  technical  reason,  cannot 

81  Pa.  St.  254;  15  Am.  Ry.  R.  570  ;  Carr  be  made  payable  to  bearer.    That  these 

V.  Le  Fevre,  27  Pa.  St  413.  secarities  are  treated  as  negotiable  by  the 

3  Junction  R.  R.  Co.  v.  Cleneay,  13  Ind.  commercial  usages  of  the  whole  civilized 

161.     "Usages  of  trade  and   commerce  world,  and  have  received  the  sanctions  of 

are  acknowled^red  by  the  courts  as  part  of  judicial    recognition,    not    only    in    this 

the  common  law,  although  they  have  been  court,  but  of  nearly  every  state  in  the 

unknown  to  Bracton  or  Blackstone.   And  Union,  is  well  known  and  admitted."  Per 

this  malleability  to  suit  the  necessities  and  Grier,  J.,  in  Mercer  County  v.  Hacket,  1 

usages  of   the  mercantile  and  commer-  Wall.  83,  95. 

ciai  world  is  one  of  the  most  valuable  '  Gilman  v.  N.  O.  &  Selma  Ry.  Co.  72 

characteristics  of  the  common  law.  When  Ala.  566 ;  Morton  v.  N.  O.  &  Selma  Ry. 

a  corporation  covenants  to  pay  to  bearer,  Co.  79  Ala.  590;  Grand  Rapids  &  Ind. 

and  gives  a  bond  negotiable,  with  nego-  R.  R.  Co.  v.  Sanders,  17  Hun  (N.  Y.), 

tiable  qualities,  and  by  this  means  obtains  552. 

funds  for  the  accomplishment  of  the  use-  ^  Jones  on  Mortgages,  §  838 ;  Olds  r. 

fnl  enterprises  of  the  day,  it  cannot  be  Cnmmings,  31  111.  188. 

allowed  to  evade  the  payment  by  parad-  ^  Peoria  &  Springfield  R.  R.  Co.  t*. 

ing  some  obtolete  judicial  decision  that  a  Thompson,  103  HI.  187. 
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assignee,  cannot  be  affected  by  such  subsequent  misappropria- 
tion.* 

187.  The  holder  of  the  negotiable  bonds  of  a  corporation  is 
presumed  to  be  a  rightful  holder  of  them  until  the  contrary 
appears.  When  he  seeks  to  recover  upon  them,  it  is  not  incum- 
bent upon  him  to  show  how  he  or  any  previous  holder  obtained 
them.*  But,  as  in  case  of  other  negotiable  paper,  if  fraud  or 
illegality  in  the  inception  of  negotiable  paper  be  shown,  an  in- 
dorsee, or  subsequent  purchaser,  before  he  can  recover,  must 
prove  that  he  is  a  holder  for  value.  The  mere  possession  of  the 
bonds  under  such  circumstances  is  not  enough.^ 

188.  The  fact  that  an  unpaid  coupon  is  attached  to  a  bond 
not  yet  due  is  not  alone  sufficient  to  affect  the  position  of  a  pur- 
chaser of  the  bond  and  the  subsequently  maturing  coupons  as  a 
bond  fide  purchaser.  This  alone  does  not  subject  the  bond  to  de- 
fences which  may  be  good  against  the  original  holder.^ 

But  it  has  been  held  that  the  fact  that  coupons  overdue  and 
unpaid  for  several  years  were  attached  to  the  bond  at  the  time  of 
purchase  was  a  circumstance  of  suspicion  sufficient  to  put  a  pur- 
chaser on  guard.^     The  reasoning  of  the  court  in  the  Minnesota 

1  Peoria  &  Springfield  R.  R.  Co.  v.  to  prevent  a  pnnctaal  payment  of  interest 

Thompson,  103  III.  187.  in  many  instances  hereafter.      To  hold 

'  Chicago  &  G.  W.  R.  R.  Land  Co.  v.  that  a  failure  to  meet  the  interest  as  it 

Peck,  112  111.  40S.  matures  renders  them,  though  they  may 

*  Simmons  r.  Taylor,  38  Fed.  Rep.  have  years  to  rnn,  and  all  subsequent  con- 
682;  Smith  v.  Sac  Co.  11  Wall.  139;  pons,  dishonored  paper,  subject  to  all  de- 
Stewart  V.  Lansing,  104  U.  S.  505.  fences  good  against  the  original  holders, 

*  Cromwell  v.  County  of  Sac,  96  U.  S.  would  greatly  impair  the  currency  and 
5t,  58.  "  To  hold  otherwise,"  said  Field,  credit  of  such  securities,  and  correspond- 
J.,  speaking  for  the  Supreme  Court  of  ingly  diminish  their  value."  See,  also, 
the  United  States,  "would  throw  discredit  Thompson  v.  Perrine,  106  U.  S.  589; 
upon  a  large  class  of  securities  issued  by  Railway  Co.  v.  Sprague,  103  U.  S.  756 ; 
municipal  and  private  corporations,  hav-  National  Bank  of  N.  A.  v.  Kirby,  108 
log  years  to  run,  with  interest  payable  Mass.  497;  Morgan  v.  United  States,  118 
annually  or  semi-annually.  Temporary  U.  S.  476,  501 ;  Boss  v.  Hewitt,  15  Wis. 
financial  pressure,  the  falling  off  of  ex-  260;  State  v.  Cobb,  64  Ala.  127;  Morton 
pected  revenues  or  income,  and  many  v.  N.  O.  &  Selma  Ry.  Co.  79  Ala.  590 ; 
other  causes  having  no  connection  with  McLane  v.  Placerville  &  S.  V.  R.  R.  Co. 
the  original  validity  of  such  instruments,  66  Cal.  606. 

have  heretofore,  in  many  instances,  pre-  *  First  Nat.  Bank  of  St.  Paul  v.  Scott 

vented  a  punctual  payment  of  every  in-  County,  14  Minn.  77 ;  Parsons  v.  Jackson, 

stalment  of  interest  on  them  as  it  ma-  99  U.  S.  434 :  Morton  v.  N.  O.  &  Selma 

tured ;  and  similar  causes  may  be  expected  Ry.  Co.  supra. 
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§  189.]  MOBTGAOE  BONDS  OF  CORPORATIONS. 

case  woald  equally  make  a  bond  with  a  single  coupon  overdue 
and  unpaid  dishonored  paper ;  for  they  say  the  interest,  equally 
with  the  principal,  is  a  part  of  the  debt  secured,  and  it  is  imma- 
terial whether  the  whole  or  only  a  part  of  the  debt  is  oyerdue. 
When  due,  the  plaintiff  has  a  right  of  action  for  the  recovery  of 
the  interest,  in  the  same  way  that  he  would  have  for  the  recoveiy 
of  any  other  instalment  on  the  bond.  In  view  of  the  authority 
and  reasoning  of  the  Supreme  Court  of  the  United  States  and  of 
the  Supreme  Court  of  Massachusetts  on  this  subject,  the  above 
case  cannot  be  regarded  as  law.  A  purchaser  in  good  faith  of  or- 
dinary coupon  bonds  is  unaffected  by  want  of  title  in  the  vendor. 
The  possession  of  such  bonds  carries  the  title  with  it  to  the 
holder.  Even  suspicion  on  the  purchaser's  part  of  defect  of  title 
in  the  seller,  or  knowledge  on  the  purchaser's  part  of  circum- 
stances which  would  excite  such  suspicion  in  the  mind  of  a  pru- 
dent man,  or  gross  negligence  on  the  part  of  the  purchaser  in 
purchasing  the  bonds,  does  not  defeat  his  title.  That  is  affected 
only  by  bad  faith  on  his  part.  On  a  question  of  such  faith,  the 
burden  of  proof  lies  on  the  party  who  assails  the  possession.^ 
But  where  the  defendant  has  shown  strong  circumstances  of  fraud 
in  the  origin  of  the  instrument.,  such  evidence  casts  upon  the 
holder  of  it  the  necessity  of  showing  that  he  gave  value  for  it 
before  maturity.^ 

189.  Ciroun&stances  under  which  purchasers  are  not  bona 
fide  purchasers  for  value.  —  Where  bonds  at  the  time  of  their 
purchase  had  attached  coupons  overdue  for  several  years,  and  as 
between  the  mortgagor  and  the  trustee  the  bonds,  both  as  to 
principal  and  interest,  had  been  declared  due,  and  there  was 
pending  a  cross-bill,  brought  by  the  trustee  seeking  a  decree  of 
foreclosure,  the  purchasers  cannot  assert  that  they  are  the  holders 
of  commercial  paper  bought  before  maturity  for  value,  and  there- 
fore entitled  to  the  protection  accorded  to  bond  fide  holders  of 
negotiable  paper.  If  any  of  the  bonds  so  purchased  were  then 
valid  and  enforcible  in  the  hands  of  the  parties  from  whom  they 
were  purchased,  they  are  enforcible  by  the  present  holders  for  the 
full  amount  due  thereon,  regardless  of  the  sum  paid  for  them,  or 

^  Mnrray  v.  Lardner,  2  WaU.  1 10,  ap-    20  How.  343.      See,  also,  CromweU  v. 
proriug^  Goodman  r.  Hairejr,  4  Ad.  &  £1.     County  of  Sac,  96  U.  S.  51. 
870,  and  affirming  Goodman  v.  Simonda,        >  Smith  v.  Sac  Conntjr,  11  Wall.  139. 
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of  the  fact  that  they  were  purchased  for  a  nominal  price  as  a  spec- 
ulation. If,  however,  the  bonds,  or  any  of  thetn  so  purchased, 
were  invalid  and  void  in  the  hands  of  tbe  persons  from  whom 
they  were  purchased,  validity  is  not  imparted  to  them  by  the 
purchase  so  made.^ 

190.  Althouerh  they  oontedn  an  agreement  for  their  con- 
version into  stock,  the  coupon  bonds  of  a  railroad  company, 
payable  to  a  person  named  or  bearer,  are  negotiable  instruments, 
with  the  privileges  of  such  paper;  and  so  although  the  bonds  con* 
tain  an  agreement  on  tbe  part  of  the  company  to  make  what  is 
termed  *^  scrip  preferred  stock ''  in  exchange  therefor  at  any  time 
within  ten  days  after  any  dividend  should  become  payable  on 
such  stock.^  Such  an  agreement  is  independent  of  tbe  pecuniary 
obligation  contained  in  the  instrument,  and  does  not  change  the 
duty  of  the  company  with  respect  either  to  the  principal  or  in- 
terest stipulated.  Whether  the  agreement  to  convert  into  pre- 
ferred stock  is  of  any  value  or  not,  it  can  in  no  way  affect  the 
negotiable  character  of  the  instrument ;  and  therefore  the  title  of 
a  band  fide  holder  is  good,  although  the  bonds  may  have  been 
stolen  from  the  former  owner. 

Where  it  further  appeared  that  to  such  bonds  there  was  attached 
by  a  pin  the  certificate  of  such  preferred  stock,  which  stated  that 
the  bondholder  was  entitled  to  a  certain  number  of  shares  of  such 
stock,  and  that  upon  the  surrender  of  the  bonds  he  should  be 
entitled  to  receive  the  stock,  the  bonds  having  been  stolen  and 
negotiated  to  one  who  took  them  without  actual  notice  of  any 
defect  in  the  title  to  them,  the  fact  that  the  certificate  originally 
attached  to  the  bonds  had  previously  been  detached  was  held  not 
to  be  a  circumstance  sufficient  to  put  the  person  who  took  the 
bonds  upon  inquiry  as  to  the  title  of  the  previous  holder.^  The 
title  of  a  person  who  takes  negotiable  paper  before  due  for  a 
valuable  consideration  can  only  be  defeated  by  bad  faith  on  his 
part,  which  implies  guilty  knowledge  or  wilful  ignorance  of  facts 
impairing  his  title  ;  and  the  burden  of  proof  lies  on  the  assailant 
of  the  title. 


1  SiEBBMnfl  V.  Taylor,  8S  Ted.  Rep.  682 ;        *  Hotchkiss  r.  National  Banks,  $upra ; 
Parsons  v,  Jackson,  99  U.  S.  434.  Murray  v,  Lardner,  2  Wall.  110 ;  Welch 

>  Hotchkiss  9.  National  Banks,  21  Wall.    v.  Sa^e,  47  N.  T.  143. 
854. 
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§§  191-194.]      MORTGAGE  BONDS  OF  COBPOBATIONS. 

191.  The  negotiability  of  bonds  executed  in  negotiable 
form  may  be  destroyed  by  stipulations  which  render  their 
payment  subject  to  contingencies  not  within  the  control  of 
their  holders ;  and  such  bonds  in  the  hands  of  innocent  purchas- 
ers are  exposed  to  any  defence  existing  thereto^  as  between  the 
original  parties  to  the  instrument.  Such  stipulations  contained  in 
the  mortgage  referred  to  in  the  bonds  have  the  same  effect  as  if 
they  were  contained  in  the  bonds.  It  is  essentia]  to  the  negotia- 
bility of  bonds  that  they  should  provide  for  payment  to  a  person 
or  order,  or  to  bearer,  of  a  certain  sum  of  money  at  a  time  capa- 
ble of  exact  ascertainment.  If,  therefore,  bonds  or  the  coupons 
attached  thereto  are  subject  to  the  condition  that  the  time  of  their 
payment  may  be  changed,  altered,  or  postponed  from  time  to  time 
at  the  option  of  a  majority  of  the  holders  of  other  bonds  issued 
simultaneously  therewith,  the  bonds  and  coupons  are  deprived  of 
one  of  the  essential  characteristics  of  negotiable  paper.^ 

192.  Registered  bonds.  —  In  like  manner  a  provision  in  a  bond, 
that  it  may  be  registered  and  made  payable  by  transfer  only  on 
the  books  of  the  company,  does  not  of  itself,  before  such  registra- 
tion, make  the  bond  non-negotiable  by  mere  manual  transfer.^ 

193.  The  fact  that  bonds  under  seal  show  that  the  obligor 
is  required  to  keep  a  sinking  fund  for  their  redemption,  and 
that  they  may  be  paid  before  the  day  stipulated  for  their  pay- 
ment, does  not  affect  their  negotiability .^ 

194.  Bonds  and  debentures  which  are  not  negotiable  in- 
struments are  merely  choses  in  action,  not  assignable  at  law, 
and  purchasers,  though  buying  them  in  good  faith  for  value, 
without  notice,  take  them  subject  to  the  equities  attached.  There- 
fore, if  such  debentures  are  issued  by  the  chairman  of  the  direc- 
tors in  fraud  of  the  company,  the  company  may,  upon  the  dis- 
covery of  the  fraud,  disclaim  its  liability.  Although  the  transfer 
be  recorded  upon  the  books  of  the  company,  and  interest  upon 
the  debentures  be  paid  for  a  year  or  more,  until  an  investigation 
of  the  company's  affairs  by  the  stockholders  revealed  the  fraud, 

1  McClelland  p.  Norfolk  S.  R.  R.  Co.     ter,  63  Ala.  555 ;  Reid  v.  Bank  of  Mobile, 
110  N.  Y.  469,  476.  "0  Ala.  199. 

^  Savannah  &  M.  R.  R.  Co.  v,  Lancas-        *  Union   Cattle    Co.  v.  International 
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THEIR  NEGOTIABILITY.  [§§  195,  196. 

these  acts  will  not  have  the  effect  of  a  confirmation  of  the  title  of 
one  who  has  purchased  the  debentures  in  the  market  in  the  ordi- 
nary course  of  business.  The  stockholders,  not  being  bound  by 
the  loan  originally,  are  not  bound  by  payments  of  interest  or 
other  acts  without  their  knowledge.^ 

Any  information  or  notice  to  a  purchaser  of  such  bonds  of  any 
fact  or  circumstance  calculated  to  excite  suspicion,  and  which,  if 
followed  up,  would  lead  to  the  discovery  of  a  latent  equity  or 
defect  of  title,  is  equivalent  to  actual  notice.^ 

Of  course,  a  purchaser  of  overdue  bonds,  though  negotiable, 
takes  them  subject  to  the  rights  of  antecedent  holders  to  the  same 
extent  as  other  paper  bought  after  its  maturity.^ 

195.  Written  contracts  are  not  necessarily  neerotiable  be- 
cause by  their  terms  they  enure  to  the  benefit  of  the  bearer. 
Whether  they  are  negotiable  in  the  sense  that  innocent  holders 
of  them  are  protected  in  their  title  to  them,  depends  in  part  upon 
the  subject  matter  of  the  contract.  Hence,  a  certificate  by  which 
a  person  acknowledges  that  he  has  received  a  certain  number  of 
shares  of  stock  in  a  corporation,  entitling  the  bearer  to  so  many 
dollars  in  certain  bonds  to  be  issued,  is  not  free,  in  the  hands  of 
the  transferee,  from  the  equities  which  would  have  affected  it  in 
the  hands  of  the  original  holder.^  Certificates  of  stock,  though 
they  pass  from  hand  to  hand  by  delivery,  do  not  partake  of  the 
character  of  negotiable  paper,  and  therefore  the  assignee  has  no 
better  title  than  the  assignor.'^ 

A  bond  is  rendered  non-negotiable  by  inserting  in  it  a  provision 
to  do  something  else  than  pay  money,  as  for  instance  to  feed  and 
clothe  a  slave.^ 

196.  A  purchaser  of  bonds  which  refer  to  the  mortgage 
securing  them  is  bound  by  any  statements  contained  in  the 
mortgage  affecting  the  security.     The  mortgage  referred  to  nec- 

^  AtheDKum    Life  Assurance  Soc.  v.  Lftns.  338;  Dunn  v.  Commercial  Bank, 

Pooley,  3  De  G.  &  J.  294.  1 1  Barb.  (N.  Y.)  580 ;  Leitch  v.  Wells,  48 

<  Spence  v.  Mobile  &  M.  Ry.  Co.  79  N.  Y.  585 ;  Salisbury  Mills  t;.  Townsend, 

Ala.  576.  109  Mass.   115;   Shaw  v.  Spencer,   100 

*  Yerroilye  v.  Adams  Express  Co.  21  Mass.  382;  1  Am.  R.  115. 

Wall.  138.  «  Knight  v,  Wilmingtoa  &  M.  R.  R.  Co. 

*  Railroad  Co.  o.  Howard,  7  Wall.  392.     1  Jones  L.  (N.  C.)  357. 

*  Wearer  v,  Barden,  49  N.  Y.  286;  3 
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essarily  becomes  a  part  of  the  bonds  in  determining  exactly  what 
tbey  are  represented  to  be.  Thus  the  New  York,  Kingston,  and 
Syracuse  Railroad  Company,  having  a  mortgage  of  $2,000,000 
npon  its  road,  executed  another  mortgage  of  the  same  and  some 
additional  property  to  secure  bonds  to  the  amount  of  $4,000,000, 
which  were  described  on  their  face  as  first  mortgage  consolidated 
bonds,  and  indorsed  ^^consolidated  first  mortgage  bonds."  These 
bonds  referred  to  a  mortgage  from  which  it  appeared  that  it  was 
intended  to  substitute  a  portion  of  the  bonds  for  the  first  mort- 
gage bonds  already  issued,  and  to  devote  the  remainder  to  the 
extension  and  completion  of  the  road.  In  an  action  against  the 
company  and  its  president  and  directors,  grounded  on  fraud  in 
issuing  the  bonds,  the  plaintiffs  alleged  that  they  furnished  cer- 
tain materials  to  the  contractor  engaged  in  bnilding  the  extension 
of  the  road,  under  an  agreement  with  him  to  receive  in  payment 
notes  secured  by  first  mortgage  bonds  of  the  defendant  corpora- 
tion ;  and  that  they  took  the  consolidated  first  mortgage  bonds  in 
the  belief  that  they  were  the  first  mortgage  bonds  of  the  company, 
when  in  fact  they  were  not.  The  Supreme  Court  of  New  York, 
however,  regarded  the  use  of  the  word  ^^  consolidated  "  as  sufficient 
to  put  a  purchaser  upon  his  inquiry,  even  if  it  did  not  in  itself 
control  and  qualify  the  statement  that  the  bonds  were  first  mort- 
gage bonds.^  Moreover,  the  bonds  referring  to  the  mortgage,  the 
purchaser  is  affected  with  its  contents ;  and  that,  on  inspection, 
would  have  disclosed  the  fact  that  the  design  was  to  substitute 
these  bonds  for  bonds  previously  issued  and  secured  by  mortgage, 
and  would  have  dictated  the  propriety,  as  a  matter  of  security,  of 
ascertaining  whether  the  holders  of  the  old  bonds  were  willing  to 
make  the  exchange  or  accept  the  new  bonds.  These  bonds  would 
not  all  become  first  mortgage  bonds  without  such  change ;  but 
there  is  no  allegation  or  proof  that  the  directors  of  the  corporation 
knew  that  the  substitution  would  not  be  accomplished,  or  that 
they  increased  the  issue  of  bonds  unlawfully,  or  for  a  fraudulent 
purpose ;  on  the  contrary,  it  must  be  inferred  that  the  directors 
believed  in  the  success  of  the  scheme,  and  that  the  contractor, 
knowing  the  precise  character  of  the  bonds,  must  have  had  faith 
in  their  ultimate  viUue.  ^^  The  case  presented  seems,  therefore,  to 
be  bald  in  several  respects,  namely :  the  absence  of  fraudulent  de- 
sign or  purpose  in  issuing  the  bonds  ;  the  absence  of  any  charge 

1  CayloB  t;.  N.  T.,  EiDgston  &  S.  R.  R.  Co.  10  Han  (N.  Y.),  295. 
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connecting  the  defendants,  the  directors,  with  the  delivery  of  them 
to  the  plaintiffs ;  the  absence  of  allegation  or  charge  showing  the 
plaintiffs  to  be  band  fide  holders  for  value ;  and  the  absence  of 
any  representation  by  the  defendants,  the  directors,  aside  from  the 
bonds  themselves,  which  explained  their  design  and  purpose  suf- 
ficiently to  notify  the  purchaser  or  person  taking  them  of  their 
character,  or  that  he  should  examine.'*  In  conclusion,  the  court 
remark  that  it  is  not  intended  by  the  result  to  justify  the  proceed- 
ing  complained  of ;  that  first  mortgage  bonds  ought  to  mean  first 
mortgage  bonds,  and  should  not  be  issued  until  all  the  prelimina* 
ries  to  make  them  such  have  been  observed  and  performed. 

In  like  manner,  if  the  bonds  refer  to  the  statute  under  authority 
of  which  they  were  issued  or  indorsed,  every  person  taking  them 
directly  from  the  company  issuing  them  is  put  upon  inquiry,  and 
IS  chargeable  with  notice  of  the  requirements  of  the  statute,  and 
of  the  uses  and  purposes  for  which  they  could  be  legally  issued 
and  transferred.^ 

The  purchaser  is  also  affected  with  notice  of  a  statute  author- 
izing the  consolidation  of  railroads,  and  takes  the  bonds  subject 
to  the  liability  that  the  road  that  issued  them  may  consolidate 
with  another.^ 

107.  A  bond  of  a  oorporation  for  the  payment  of  money, 
negotiable  in  form  but  delivered  with  the  name  of  the  payee 
in  blank,  may  be  filled  in  with  the  name  of  the  holder  and  sued  in 
his  name.^  In  England  the  law  has  been  settled  otherwise,  upon 
the  principle  that  the  authority  of  an  agent  to  make  a  deed  for 
another  must  be  by  deed,  and  that  he  cannot  fill  the  blank,  either 
under  an  insplied  or  express  parol  authority  from  the  maker. 
Baron  Parke,  in  a  case  where  a  certificate  of  stock  was  issued  and 
filled  up  in  this  way,  said :  ^  ^^  This  is  an  attempt  to  make  a  deed 
transferable  and  negotiable  like  a  bill  of  exchange  or  exchequer 
bill,  which  the  law  does  not  permit.*'  But  in  this  country,  so  far 
as  corporate  bonds  for  the  payment  of  money  are  concerned,  this 

^  Gilman  v.  H,  O,  &  Selma  Ry.  Co.  72  (Mas8.),  &75  ;  Dntchess  Co.  Ids.  Co.  v, 

Ala.  5«6;  Morton  v,  N.  O.  &  Selma  Rj.  Hacbfield,  1  Hon  (N.  Y.),  675;  47  How. 

Co.  79  Ala.  59a  Pr.  (N.  Y.)  330;  and  see  Michigan  Bank 

s  Tysen  r.  WabMh  Ry.  Co.  11  Bias.  v.  Eldred,  9  Wall  544. 

5ia  *  Hibblewhite  v.  M'Morine,  6  Meea.  & 

*  White  V.  Vt.  &  M.  R.  R.  Co.  21  How.  W.  200 ;  and  see  Enthoren  «.  Hoyle,  13 

575;  Chapin  p.  y t.  & M.  R.  R. Co.  8  Gray  C.  B.  373. 

169 


§  198.] 


MORTGAGE  BONDS  OF  COBPOBATIONS. 


objection  has  no  weight.  On  the  contrar}%  the  negotiable  quality 
of  such  instruments  is  regarded  as  one  of  their  chief  advantages, 
and  this  quality  has  been  established  by  long  usage.  When, 
therefore,  a  corporation  issues  bonds  in  blank,  it  is  plainly  its  in- 
tention to  become  bound  to  every  person  by  whom  any  of  the 
bonds  may  be  holden  ;  and  the  implication  is  unavoidable  that 
the  corporation  consents  that  any  bond  fide  holder  for  value  may 
perfect  the  contract  by  inserting  at  his  own  pleasure  his  name 
as  obligee  of  the  bond  in  the  blank  space  which  has  been  left  for 
that  purpose.  "  In  other  words,"  says  Mr.  Justice  Nelson,^  "  the 
company  intended,  by  the  blank,  to  leave  the  holder  his  option  as 
to  the  form  or  character  of  negotiability,  without  restriction.  If 
the  utmost  latitude  in  this  respect  was  not  intended,  why  leave 
the  payee  in  blank  when  issuing  the  bonds,  or  why  not  fix  the 
limit  of  negotiability,  or  negative  it  altogether  ?  To  adopt  any 
other  conclusion  would  seem  to  us  to  be  unjust  to  the  company,  for 
then  the  blank  would  be  wholly  unmeaning  ;  or,  if  any,  a  meaning 
calculated,  if  not  intended,  to  embarrass  the  title  of  the  holder.'* 


198.  A  condition  indorsed  upon  debenture  bonds,  that  at 
stated  times  a  portion  of  the  bonds  should  be  drawn  and  paid 
off,  was  held  to  prevent  their  being  negotiable  at  law,  although 
in  terms  made  payable  to  bearer  ;  and  moreover  it  was  held  that 
it  was  not  competent  for  corporations  to  attach  the  incident  of  ne- 
gotiability to  such  instruments  contrary  to  the  general  law ;  and 
that  the  custom  to  treat  them  as  negotiable,  being  of  recent  origin, 
and  not  the  law  merchant,  made  no  difference,  as  such  a  custom, 
though  general,  could  not  attach  an  incident  to  a  contract  con- 
trary to  the  general  law.*  This  decision  was,  however,  ques- 
tioned by  the  Court  of  Exchequer  Chamber.^    The  case  arose 


1  In  White  i;.  Vt.  &  M.  R.  B.  Co.  21 
How.  575. 

*  Crouch  V.  Credit  Foncier  of  England, 
L.  K.  8  Q.  K  374. 

•  Goodwin  v.  Robarts,  L.  R.  10  Ex.  337, 
339,  356.  "  While  we  quite  airree  that  the 
greater  or  less  time  during  which  a  custom 
has  existed  may  be  material  in  determin- 
ing how  £ar  it  has  generally  prevailed,  we 
cannot  think  that,  if  a  usage  is  once  shown 
to  be  universal,  it  is  the  less  entitled  to 
prevail  becaose  it  may  not  have  formed 
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part  of  the  law  merchant  as  prcTiouslr 
recognized  and  adopted  by  the  courts.  It 
is  obvious  that  such  reasoning  would  have 
been  fatal  to  the  negociability  of  foreign 
bonds,  which  are  of  comparatively  modern 
origin,  and  yet,  according  to  Gorgier  r. 
Mieville,  3  B.  &  C.  45,  are  to  be  treated  as 
negotiable.  We  think  the  judgment  in 
Crouch  V,  The  Credit  Foncier,  ntpra,  may 
well  be  supported  on  the  ground  that  in 
that  case  there  wa.s  substantiallv  no  proof 
whatever  of  general  usage.    We  cannot 


THEIB  NE60TIABIUTY.  [§  199. 

with  reference  to  scrip  issued  in  England  by  the  agent  of  a  for« 
eign  government  upon  the  payment  of  the  first  instalment  of  a 
subscription  to  bonds  afterwards  to  be  issued.  The  scrip  was  in 
terms  payable  to  bearer,  and  by  the  usage  of  bankers  and  dealers 
in  public  securities  was  transferable  by  mere  delivery ;  and  the 
court  decided  that  it  passed  by  such  delivery  to  a  bond  fide  holder 
for  value.^  This  case  must  be  regarded  as  deciding,  after  consid- 
erable conflict  of  authority,  that  instruments  payable  to  *^  bearer/' 
or  "  holder/'  or  **  transferee,"  or  **  order,"  and  the  like,  which  by 
usage  are  transferable  by  delivery,  are  in  law  fully  negotiable. 

199.  Bonds  of  a  corporation  payable  to  a  person  named 
'^  or  assifirns  "  are  assignable  at  law,  so  as  to  enable  the  holder 
to  maintain  an  action  in  his  own  name  only  by  an  indorsement 
in  writing  by  the  obligee.*  In  equity  they  may  be  assigned  by 
delivery  merely ;  but  then  an  action  upon  them  must  be  brought 
in  the  name  of  the  obligee. 

Although  the  instrument  be  not  strictly  negotiable  at  law,  yet 
if  it  contains  anything  to  show  that  the  parties  intended  to  re- 
nounce the  ordinary  rule  that  the  assignee  of  a  chose  in  action 
takes  it  subject  to  the  equities  between  the  original  parties,  or  if 
the  company  making  it  has  held  it  out  to  the  world  as  free  from 
such  equities,  the  company  is  barred  from  subsequently  setting  up 
such  equities.  Thus,  where  debentures  payable  to  a  person,  ^^  his 
executors,  administrators,  and  assigns,"  were  issued  to  a  share- 
holder in  the  company  who  assigned  them,  it  was  held  in  a  suit 
against  the  company  by  the  assignee  that  the  company  could  not 
set  up  in  defence  the  claim  that  the  original  holder  was  indebted 
for  unpaid  calls  upon  his  shares,  and  that  by  the  articles  of  asso- 
ciation the  company  had  a  primary  lien  on  the  debentures  of  any 
member  who  might  be  indebted  to  it.  It  was  contemplated  that 
the  original  holder  should  assign  the  debentures  if  he  saw  fit,  and 

coDCur  in  thinking  that  if  proof  of  gen-  stock ;  and  on  pajment  of  the  remaining 

oral  usage  had  been  established  it  would  instalments  at  the  periods  specified,  the 

have  been  a  sufficient  ground  for  refusing  bearer  will  be  entitled  to  receive  a  defini- 

to  give  effect  to  it  that  it  did  not  form  tivebondor  bonds  for  one  hundred  pounds, 

part  of  what  is  called  'the  ancient  law  after  receipt  thereof  from   the  imperial 

merchant.' "  government." 

1  The  scrip  was  in  the  following  terms  :  ^  Bunting  v.  Camden  &  A.  R.  R.  Co. 

"Scrip  for  one  hundred   pounds  stock,  81  Pa.  St.  254;   15  Am.  Railw.  R.  570; 

No. .  Received  the  sum  of  twenty  Hubbard  i;.  N.  T.  &  H.  R.  R.  Co.  36  Barb. 

pounds,   being   the    first    instalment    of  (N.  Y.)  286. 

twenty  per  cent,  upon  one  hundred  pounds  171 
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that  he  could  not  practically  do  if  they  were  subject  to  the  equity 
claimed.^ 

200.  A  purchaser  of  negotiable  bonds  before  due,  for  a 
valuable  oonsideration,  in  good  faith  and  without  actual  knowl- 
edge or  notice  of  any  defect  of  title,  holds  them  by  a  title  valid  as 
against  every  other  person.'  Even  gross  negligence  at  the  time 
of  purchase  does  not  alone  defeat  the  purchaser's  title.  A  pur- 
chaser may  have  had  suspicion  of  a  defect  of  title,  or  knowledge 
of  circumstances  which  would  excite  such  suspicion  in  the  mind 
of  a  prudent  man  ;  or  he  may  have  disregarded  notices  of  stolen 
bonds ;  and  yet,  if  he  has  purchased  for  value  in  good  faith,  his 
title  cannot  be  impeached.  Such  suspicion,  or  ground  of  suspi- 
cion, or  of  knowledge  on  his  part,  may  be  evidence  of  bad  faith ; 
but  before  his  title  can  be  impeached  his  bad  faith  must  be  estab- 
lished. It  must  be  shown  that  he  did  not  purchase  honestly.^ 
The  protection  accorded  to  a  purchaser  of  such  bonds  extends  to 
the  mortgage  given  to  secure  them.^ 

It  is  a  presumption  of  law  that  the  person  presenting  a  nego- 
tiable bond  is  a  bond  fide  holder,  and  until  evidence  is  introduced 
tending  to  negative  that  presumption,  he  is  under  no  obligation 
of  proving  himself  a  bond  fide  holder.^  If  his  good  faith  is  de- 
nied by  the  answer,  he  is  entitled  to  show  by  affirmative  evidence 
that  he  is  a  bond  fide  holder.^ 

A  bond  fide  purchaser  of  stolen  bonds  who  pays  full  value  for 
them  in  the  regular  course  of  business,  before  their  maturity,  ac- 
quires good  title  to  them,  and  to'such  of  the  coupons  as  were  not 
overdue  at  the  date  of  his  purchase.     In  a  suit  by  the  purchaser 

1  Higgs  V.  Northern  Agsam  Tea  Co.  L.  w.  Forsythe  Co.  76  N.  C.  489  ;  Grand  Rap- 

R.  4  Ex.  387,  396.     See,  also,  Croach  v.  ids  &  Ind.  R.  R.  Co.  v.  Sanders,  17  Hun 

Credit  Fonder  of  Kng.  L.  R.  S  Q.  B.  374,  (N.  T.),  552. 

385 ;  Goodwin  v.  Robarts,  L.  R.  10  Ex.  »  Murray  i;.Lardner,  2  Wall.  110;  Gal- 

337.  yeston  R.  R.  v.  Cowdrej,  11  WalL  459, 

*  Inre  Imperial  Land  Co.  of  Marseilles,  478 ;  Spence  v.  Mobile  &  Montgomery  Rj. 

L.  R.  1 1  Eq.  478,  where  the  English  cases  Co.  79  Ala.  576,  5S6,  qaoting  text, 

are  ftilly  examined ;  Railw.  Co.  v.  Sprague,  *  Jones  on  Mortgages,  §  834. 

103  U.  S.  756 ;  Seybel  v.  National  Currency  ^  Kennioott  v.  Wayne  County,  6  Bia9. 

Bank,  54  N.  Y.  288;  Dutchess  Co.  Mut  138;  Wickes  v.  Adirondack  Co.  2  Hun 

Ins.  Co.  ».  Hachfield,  1  Hun  (N.  Y.),  675  ;  (N.  Y.),  112;  North  Carolina  R.  R.  Co. 

47  How.  Pr.  (N.  Y.)  330 ;  Madison  &  L  R.  v.  Drew,  3  Woods.  692. 

R.  Co.  V.  Norwich  Saving  8oc.  24  Ind.  •  Maoon  v.  Shores,  97  U.  S.  272 ;  17  Al- 

457  ;  New  Orleans,  J.  &  G.  N.  R.  R.  Co.  bany  Law  J.  35 ;  Reid  v.  Bank  of  Mobile, 

r.  Mississippi  College,  47  Misa.  560 ;  Belo  70  Ala.  199. 
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upon  such  bonds,  the  burden  of  proof  that  he  did  not  acquire 
them  in  good  faith  is  upon  the  defendant.^  The  fact  that  the 
real  owner  gave  immediate  notice  by  publication  of  the  fact  that 
the  bonds  had  been  stolen  does  not  affect  the  title  of  a  subsequent 
purchaser  for  value.^  It  is  usual  for  bankers  and  brokers,  upon 
receiying  notice  of  such  thefts,  to  retain  the  memorandum  for  the 
purpose  of  identification  of  the  bonds,  should  they  be  pi*esented  ; 
but  there  is  no  legal  obligation  upon  them  to  do  so ;  and  if  they 
keep  such  notices,  the  mere  omission  to  look  for  them  twelve 
months  after  publication  is  no  proof  of  bad  faith.^ 

201.  A  purchaser  of  negotiable  securities  before  maturity 
oan  recover  against  the  maker  the  full  amount  of  them, 
although  he  may  have  paid  less  than  their  par  value  for  them. 
Whatever  may  have  been  their  original  infirmity,  he  is  not  lim- 
ited in  his  recovery  upon  them  to  the  amount  he  paid  his  vendor, 
unless  he  is  personally  chargeable  with  fraud  in  procuring  them> 

JSond  fide  holders  of  negotiable  bonds  are  presumed  to  hold 
them  for  their  full  value,  and  their  title  can  be  impaired  only  by 
8peci6c  allegations  distinctly  proved.^ 

^  GUbongh  v.  Norfolk  &  P.  R.  R.  Co.  flactaating;  in  price  in  the  market,  one 

1  Hnghes,  410 ;  Spooner  r.  Holmes,  103  day  being  above  par  and  the  next  below 

Mass.  503;    Erertaon  v,  Nat.  Bank  of  it,  and  often  passing  within  short  periods 

Newport,  66  N.  Y.  14;  Sejbel    v.  Nat.  from  one  half  of  their  nominal  to  their 

Carrencj  Bank,  2  Daly  (N.  Y.),  383 ;  54  full  value.    Indeed,  all  sales  of  such  se- 

N.  Y.  288 ;  Carpenter  v.  Rommel,  5  Phila.  carities  are  made  with  reference  to  prices 

(Pa.)  34;  Consolidated  Aas'n  v.  Nnma  current  in  the  market, and  not  with  refer- 

A  regno,  28  La.  Ann.  552;  California  v.  ence  to  their  pair  value.    It  would  intro- 

Wells,  15  Cal.  336.  dace,  therefore,  inconceivable  confusion  if 

*  Seybel  v.  Nat.  Currency  Bank,  svfTra  ;  bond  , fide  purchasers  in  the  market  were 
Murray  v,  Lardner,  2  Wall.  110.  restricted  in  their  claims  upon  such  seen- 

*  Raphael  v.  Bank  of  England,  17  C.  B.  rities  to  the  snms  they  had  paid  for  them. 
161 ;  Vermilye  v.  Adams  Express  Co.  21  This  rule  in  no  respect  impinges  upon  the 
Wall.  138.  doctrine  that  one  who  makes  only  a  loan 

^  Cromwell  v.  Coanty  of  Sac,  96  U.  S.  upon  such  paper,  or  takes  it  as  collateral 

51,  60.    ''  We  are  aware,"  said  Mr.  Jns-  security  for  a  precedent  debt,  may  be  lim- 

tice  Field*  speaking  for  the  Supreme  Court  ited  in  his  recovery  to  the  amount  ad- 

oi  the  United  States,  "  of  numerous  in-  vanced  or  secured."    See  Chicopee  Bank 

•taoces  in  conflict  with  this  view  of  the  v.  Chapin,  8  Met.  (Mass.)  40 ;  Stoddard  v. 

law;  but  we  think  the  sounder  rule,  and  Kimball,  6  Cnsh.  (Mass.)  469;  Williams 

the  one  in  consonance  with  the  common  v.  Smith,  2  Hill  (N.  Y.),  301 ;  Lay  v. 

understanding  and  nsage  of  commerce,  is,  Wissman,  36  Iowa,  305. 

that  the    purchaser,  at  whatever  price.  Contra,  Diamond  v.  Lawrence  County, 

takes  the  benefit  of  the  entire  obligation  37  Fa.  St.  353. 

of  the  maker.   Public  securities,  and  those  ^  Bronson  v.  La  Crosse  &  M.  R.  R.  Co* 

of  private  corporations,  are  constantly  278 


§§  202,  203.]       MORTGAGE  BONDS  OF  CORPORATIONS. 

The  fact  that  a  merchant  has  taken  bonds  from  a  railroad  com- 
pany in  payment  for  goods  does  not  of  itself  prevent  him  from 
being  a  bond  fide  holder.  The  goods  may  be  as  valuable  to  the 
company  as  money.^  To  affect  the  good  faith  of  the  transaction, 
there  must  be  circumstances  showing  that  the  purchaser  knew 
there  was  a  corrupt  or  fraudulent  motive  on  the  part  of  the  offi- 
cer of  the  company  in  transferring  the  bonds.  The  purchaser  of 
negotiable  bonds  has  nothing  to  do  with  the  application  of  the 
proceeds  of  the  purchase,  if  he  has  no  knowledge  of  any  intended 
misapplication  of  them.^ 

After  bonds  have  passed  from  the  hands  of  the  person  to  whom 
they  were  issued  into  the  hands  of  bond  fide  holders,  the  corpora- 
tion which  issued  them  cannot  set  off  against  the  bonds  a  claim 
for  damages  against  the  original  holder ;  as  for  instance  where 
the  bonds  were  issued  to  a  contractor,  damages  for  not  finishing 
the  ro^d  in  the  time  specified  by  contract  cannot  be  set  up  as 
against  bond  fide  purchasers  of  the  bonds.^ 

202.  A  purchaser  for  value  of  negotiable  bonds  after  ma- 
turity is  not  a  bona  fide  purchaser  so  that  he  is  entitled  to  pro- 
tection against  the  rightful  owner,  from  whom  they  had  been 
stolen,  unless  he  has  succeeded  to  the  rights  of  a  bond  fide  pur- 
chaser before  maturity.  The  ownership  and  theft  of  the  bonds 
having  been  proved,  the  burden  is  cast  upon  the  purchaser  to 
show  that  he  is  a  bond  fide  purchaser,  or  that  he  has  succeeded  to 
the  rights  of  such  a  purchaser.  If  the  bonds  were  stolen  before 
maturity,  and,  after  passing  through  the  hands  of  several  pur- 
chasers in  good  faith  and  for  value,  are  finally  purchased  after 
maturity  in  good  faith  and  for  value,  in  the  absence  of  proof  there 
is  no  presumption  that  the  thief,  or  any  holder  succeeding  the 
thief,  negotiated  the  bonds  before  their  dishonor.^ 

203.  At  what  time  a  bond  is  overdue,  so  that  it  is  discredited 
and  deprived  of  the  immunity  which  it  had  before  maturity  in 

2  Wall.  283 ;  Wickes  v.  Adirondack  Co.  ^  Philadelphia  &  S.  R.  R.  Co.  v,  Lewis, 

2  Hon  (N.  Y.),  112 ;  Lehman  v.  Tallaasee  33  Pa.  St.  33. 

Mannf.  Co.  64  Ala.  567 ;  Morton  r.  N.  O.  *  McEliath  v.  Pittsbni^h  ft  S.  R.  R. 

&  Selma  Rj.  Co.  79  Ala.  590,  621.  Co.  55  Pa.  St.  189. 

^  Kennicott  v.  Wayne  Coantj,  6  Bias.  *  Northampton  Nat.  Bank  v.  Kidder, 

13S.  106  N.  T.  221  ;  Hinckley  v.  MerchanU* 

Nat.  Bank,  131  Mass.  147. 
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favor  of  a  bondfde  parcbaser  for  value,  depends  for  the  mosfc  part 
upon  its  terms.  It  may  by  its  terms  become  due  upon  any  de- 
fault in  the  payment  of  principal  or  interest,  without  any  demand 
or  notice,  or  it  may  become  due  after  the  expiration  of  a  specified 
time  from  such  default.  A  demand  is  essential  to  create  a  de- 
fault where  the  condition  of  the  bond  is  that  the  principal  of  the 
bond  should  become  due  if  an  instalment  of  interest  due  should 
remain  unpaid  for  six  months  after  a  demand  should  be  made  for 
the  payment  of  the  same.^ 

If  the  terms  of  a  bond  are  such  that  some  action  on  the  part  of 
the  bondholders  or  the  trustees  under  the  mortgage  is  necessary 
after  a  default  in  the  payment  of  interest,  or  of  a  sum  payable  to 
the  sinking  fund,  in  order  to  show  an  election  on  their  part  to 
consider  the  bonds  due,  an  action  to  foreclose  the  mortgage  based 
upon  such  a  default  shows  such  an  election.^ 

204.  A  pledgee  of  negotiable  bonds,  who  is  a  bona  fide 
holder  for  value,  before  maturity,  is  entitled  to  the  protec- 
tion of  an  owner,  to  the  extent  of  his  loan  upon  them.^  A  bond 
fide  purchaser  of  bonds  which  a  company  has  pledged  for  a  loan 
can  hold  them  against  the  company  for  at  least  the  amount  he 
has  paid  for  them.  Thus,  the  Grand  Rapids  and  Indiana  Rail- 
road Company,  through  its  president,  borrowed  money  of  its  New 
York  agents,  and  pledged  with  them  the  bonds  of  the  company 
to  a  large  amount  as  security  for  the  loan  of  an  inconsiderable 
amount.  The  agents,  without  authority,  sold  the  bonds  or  ex- 
changed them  for  real  estate,  and  the  firet  purchasers  resold  them. 
In  an  action  by  the  company  to  recover  the  bonds,  it  was  held 

1  Railway  Co.  v.  Spragne,  103  U.  S.  fide  purchaser  for  valae,  and  without  no- 

756 ;  Northampton  Nat  Bank  v.  Kidder,  tice  until  after  the  lapse  of  the  twenty 

106  N.  T.  221.  years  named  in  the  bonds  for  their  uncon- 

A  called  bond  is  not  orerdue  from  the  ditional    payment.      Morgan    r.  United 

time  it  is  called.    Thus,  a  so  called  five-  States,  113  U.  S.  476. 

twenty  government  bond,  which  had  been  ^  Northampton  Nat.  Bank  r.  Kidder, 

called  for  payment  after  the  lapse  of  five  tvpra, 

years,  and  a  day  named  for  its  payment,  *  Jones  on  Pledges,  §§  89,  669,  670 ; 

after  which  interest  would  cease,  was  not  Morton  v.  N.  O.  &  Selma  Ky.  Co.  79  Ala. 

an  overdue  bond.    The  penalty  for  non-  590, 621 ;  Bnncomb  v,  N.  Y.,  H.  &  N.  R.  R. 

presentment  for  payment  by  the  day  ap-  Co.  84  N.  Y.  190;  Atwood  r.  Shenandoah 

pointed  was  only  the  loss  of  interest  from  Val.  R.  R.  Co.  (Va.)  9  S.  E.  Rep.  748  ; 

that  time.    The  bonds  would  not  become  Claflin  r.  South  Carolina  R.  R.  Co.  4 

overdue  within  the  principle  permitting  Hughes,  12;  Warner  v.  Rising  Fawn  Iron 

inquiry  as  to  title  in  the  hands  of  a  bond  Co.  3  Woods,  514. 
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that  the  amount  actually  paid  them  by  the  purchaser  might  be 
taken  into  consideration  in  determining  his  good  faith.^  At  the 
time  of  the  second  sale  there  were  overdue  coupons  upon  the 
bonds,  which  provided  that  after  six  months'  default  the  whole 
principal  sum  should  immediately  thereafter  become  due  and  pay- 
able. Whether  this  condition  had  the  effect  to  make  the  bonds 
overdue  it  was  unnecessary  to  decide,  because  the  first  purchaser, 
having  bought  them  in  good  faith  before  maturity,  could  give  a 
good  title  to  one  purchasing  from  him  in  good  faith  after  ma- 
turity. The  unpaid  coupons  did  not  necessarily  affect  the  pur- 
chaser with  notice  or  knowledge  of  any  facts  by  which  the  validity 
of  the  bonds  was  made  questionable.  The  interest  might  well 
remain  unpaid,  not  from  any  infirmity  in  the  bonds  themselves, 
but  through  want  of  means  in  the  company  to  pay  them.  Under 
the  circumstances  of  the  case,  it  was  determined  that  the  last  pur- 
chaser was  entitled  to  hold  the  bonds  for  the  amount  he  paid  for 
them,  although  this  amount  was  in  excess  of  the  sum  originally 
borrowed  by  the  company  upon  them  ;  but  that  the  company 
might  recover  them  upon  the  payment  of  this  amount. 

Though  the  resolution  of  the  stockholders  of  a  manufacturing 
company  authorizing  the  issue  of  bonds  specifies  that  they  are  to 
be  used  in  payment,  at  par  value,  of  any  indebtedness  of  the  com- 
pany, or  to  raise  money  to  conduct  its  business,  the  officers  of  the 
company  are  not  restrained  from  using  the  bonds  by  pledging 
them  as  collateral  security  for  an  existing  debt.^ 

205.  Purchasers  of  bonds  are  not  put  to  their  inquiry 
whether  the  bonds  were  issued  simultaneously  with  the  mort- 
gage by  which  they  are  secured.  There  is  a  presumption  of  law 
that  all  bonds  secured  by  a  mortgage  were  issued  at  the  same 
time,  and  the  fact  that  they  are  numbered  consecutively  gives  no 
priority  to  those  having  the  earliest  numbers,  and  in  no  way  in- 
terferes with  the  equality  of  all  holders.^  Though  the  bonds  are 
issued  and  sold  at  different  dates,  the  whole  issue  is  regarded  as 
made  of  the  date  of  the  trust  deed,  regardless  of  the  time  when 

1  Giand  Rapids  &  I.  R.  R.  Co.  v.  San-  Shenandoah  Val.  R.  R.  Co.  ( Va.)  9  S.  E. 

dew,  54  How.  (N.  Y.)  Pr.  214.  Rep.  748. 

*  Lehman  v,  Tallassee  Manuf.  Co.  64  •  Common  wealth  v.  Susq.  &  Del.  Riv. 

Ala.  567 ;  and  see  Duncomb  v.  N.  Y.,  H.  R.  R.  Co.  122  Pa.  St.  306,  321 ;  Pennock 

&  N.  R.  R.  Co.  84  N.  Y.  190;  Atwood  r.  v.  Coe,  23  How.  117. 
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the  bouds  were  actnally  issaed.^  The  mortgage,  when  recorded, 
is  notice  to  all  who  may  acquire  liens  upon  it  afterwards  of  the 
debt  secured.  **  The  bonds  are  payable  to  bearer,  and  are  in- 
tended to  be  negotiated  for  the  purpose  of  raising  money  to  con- 
struct the  road.  If  the  purchaser  of  a  bond  in  New  York,  in 
Amsterdam,  or  London,  is  bound  to  inquire  whether  the  bond  in 
fact  was  executed  by  the  company  contemporaneously  with  the 
execution  of  the  mortgage,  or  whether  before  the  signing  or  the 
negotiating  of  the  bonds  liens  of  laborers  or  material-men  may  not 
have  attached  to  the  road,  it  is  apparent  that  the  value  of  these 
securities  would  be  much  depreciated,  and  all  industries  which 
depend  upon  the  raising  of  means  through  negotiation  would  be 
paralyzed,"  ^ 

Neither  is  a  purchaser  bound  to  inquire  how  much  the  corpora- 
tion  that  issued  them  in  the  first  instance  received  for  them.^ 

206.  But  persons  biayinsr  bonds  directly  from  a  corporation 
are  bound  to  inquire  as  to  the  authority  of  the  corporation 
to  issue  and  dispose  of  such  bonds.  They  are  bound  to  inform 
themselves  not  only  of  the  extent  of  the  powers  conferred  upon 
the  corporation  by  its  charter,  but  they  are  chargeable  with  notice 
of  all  chaises  and  limitations  which  are  recited  or  disclosed  by 
the  charter,  or  by  acts  of  the  legislature  referred  to  in  such  char- 
ter. Thus,  where  bonds  of  a  railroad  company  formed  by  the 
consolidation  of  other  companies,  purported  upon  their  face  to 
be  first  mortgage  bonds,  but  referred  to  a  statute  which  required 
that  the  bonds  should  be  used  only  in  purchase  and  exchange  for 
the  bonds  of  a  prior  company,  which  were  a  charge  upon  the 
company's  property,  and  this  charge  was  expressly  declared  in 
the  act  of  incorporation  and  consolidation,  a  purchaser  of  the  new 
bonds  was  held  to  be  affected  with  notice  of  s«ch  charge,  although 
the  bonds  were  put  upon  the  market  with  the  staters  indorsement, 
which  was  in  effect  an  official  certification  that  the  lien  of  the 
prior  bonds  had  been  discharged.  The  acts  of  the  officers  of  the 
state  and  of  the  new  railroad  company  could  not  affect  the  rights 
of  the  holders  of  the  bonds  of  the  original  companies.^ 

1  Reed'0  App.  12S  Pa.  St  565.  *  SaTumah  A.M.  R.  R.  Co.  v.  Lancas- 

*  Nelson  v.  Iowa  Eastern  R.  R.  Co.  8     fr,  62  Ala.  555> 
Am.  Railway  Rep.  82,  88,  per  Day,  J.  *  Spenee  v,.  Mobile  ft  M.  Ry.  Co.  79 

Ala.  576. 
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§§  207-209.]        MOBTGAGE  BONDS  OF  CORPORATIONS. 

207.  Whether  restriotions  bind  purohasers.  —  As  against  a 
bond  fide  holder  of  bonds  it  cannot  be  shown  that  the  bonds  were 
issued  in  violation  of  a  restriction  imposed  by  the  charter  of  the 
corporation,  such  for  instance  as  a  restriction  that  the  bonds  shall 
not  be  sold  at  less  than  par,  unless  it  be  shown  that  the  bonds  were 
issued  directly  to  the  bolder,  or  that  he  in  some  other  way  had 
potice  of  the  restriction.  If  the  corporation  has  a  general  power 
to  issue  bonds,  persons  buying  them  have  the  right  to  assume  that 
all  restrictions  upon  this  power  have  been  complied  with.^ 

Bonds  of  a  railroad  company  issued  in  the  city  of  New  York, 
where  both  the  principal  and  interest  are  made  payable,  are  not 
rendered  illegal  in  the  State  of  New  York  by  prohibitions  in  the 
charter  of  the  company  granted  by  another  state,  even  should 
such  prohibitions  render  the  bonds  illegal  in  the  state  where  the 
company  was  organized.^ 

208.  A  person  acquiringr  bonds  with  notice  of  facts  show- 
inff  that  they  had  been  issued  for  unauthorized  purposes,  and 
were  illegal  and  void  as  against  the  corporation  which  proposed  to 
issue  them,  is  not  a  bond  fide  holder  for  value,  and  stands  in  no 
better  position  than  the  person  to  whom  they  were  originally  is- 
sued illegally.^ 

A  purchaser  of  bonds  having  knowledge  of  an  equitable  lien 
thereon  takes  them  subject  to  such  lien.^ 

If  a  purchaser  of  corporate  bonds  knows  that  an  agent  of  the 
•corporation  is  disposing  of  the  bonds  for  an  unauthorized  purpose, 
he  takes  them  at  his  peril.^  But  a  purchaser  of  mortgage  bonds 
"with  notice  of  a  claim  upon  the  property,  from  one  without  such 
Aotice,  will  be  protected  as  a  bond  fide  purchaser.^ 

209.  Authority  of  offloer  or  agent  presumed.  —  In  the  ab- 
sence of  notice,  a  purchaser  of  corporate  bonds  may  presume  that 
an  officer  or  authorized  agent  of  the  corporation  is  acting  within 
the  soope  of  his  authority  in  disposing  of  its  bonds.^     But  one 

1  Ellsworth  V.  St.  L^  A.  &  T.  R.  R.  *  Herrey  r.  HI.  Midland  Ry.  Co.   28 

Co.  98  N.  Y.  563  ;  33  Hun,  7.  Fed.  Rep.  169. 

3  Ellsworth  V.  St.  L.,  A.  &  T.  R.  R.  Co.  ^  Chew  v.  Henrietta  M.  &  S    Co.  2 

9upra.                              ,  Fed.  Rep.  5 ;  1  McCrary,  222. 

'  Chica^  p.  Cameron,  120  111.  447 ;  22  «  Porter  v.  Pittsbargh  Bessemer  Steel 

HI.  App.  91 ;  Pearce  v.  Madison  &  I.  R.  Co.  7  Snp.  Ct.  Rep.  1206. 

R.  Co.  21  How.  441.  7  Chew  v.  Henrietta  M.  &  S.  Co.  tupra. 
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who  has  notice  that  an  authorized  agent  of  a  corporation  is  dis- 
posing of  its  honds  for  an  unauthorized  purpose,  purchases  them 
at  his  peril.^  A  purchaser  is  put  upon  inquiry  in  regard  to  the 
validity  and  regularity  of  the  issue  of  bonds  when  they  are  put 
upon  the  market  for  sale  for  a  small  part  of  their  face  value,  by 
the  trustee  named  therein,  whose  duty  would  ordinanly  be  con- 
fined to  enforcing  payment.^ 

210.  The  certificate  of  the  trustee  is  essential  to  the  validity 
of  bonds,  each  of  which  provides  that  it  shall  not  become  obliga- 
tory until  authenticated  by  a  certificate  thereon  duly  signed  by 
the  trustee.  If  the  bonds  be  stolen  without  such  certificate,  which 
is  afterwards  forged,  a  purchaser  is  bound  by  the  condition  in  the 
bonds  making  the  certificate  essential  to  their  delivery ;  and  the 
fact  that  he  paid  value  for  them  and  bought  in  good  faith  does  not 
avail  him  as  against  the  corporation,  or  against  another  company 
which  had  assumed  the  payment  of  the  outstanding  bonds  of  the 
first  company.  The  failure  of  the  corporation  whose  incomplete 
bonds  were  stolen  to  notify  the  public  that  they  had  been  stolen, 
or  that  they  had  not  been  issued  by  the  company,  does  not  consti- 
tute such  negligence  as  would  make  the  company  liable.' 

III.  Incomplete  and  altered  Bonds. 

211.  Bonds  incomplete  when  put  in  circulation  are  not  en- 
titled to  the  privileges  of  negotiable  paper.^  While,  as  a  gen- 
eral rule,  bonds  issued  by  a  corporation,  and  payable  to  bearer, 
have  the  qualities  of  negotiable  instruments,  and  are  good  in  the 
hands  of  bond  fide  holders  for  value,  the  rule  is  predicated  of  bonds 
that  are  duly  executed,  and  are  free  from  any  defect  by  reason  of 
any  uncertainty  in  any  essential  requisite  of  a  negotiable  instru- 
ment. An  uncertainty  in  the  amount  of  the  principal  or  interest 
of  a  bond  deprives  it  of  the  quality  of  a  negotiable  instrument* 
This  point  is  illustrated  by  the  case  of  certain  bonds  of  the  Vicks- 
burg,  Shreveport,  and  Texas  Railroad  Company,  which  were  taken 
from  the  office  of  the  company  at  Monroe,  in  the  State  of  Louis- 
iana, in  April,  1864,  at  the  time  of  a  raid  of  the  naval  forces  of 

1  Chew  V.  Henrietta  M.  &  S.  Co.  1        *  Maas  v,  M.,  E.  &  T.  K j.  Co.  83  N.  T. 
McCrary,  222.  223. 

'  Kiggs  V,  PennsyWania  &  K.  £.  B.  B.        *  Maas  o.  M.,  K.  &  T.  Rj.  Co.  $ufn-a. 
Co,  16  Fed.  Rep.  804. 
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the  United  States  apon  that  town,  during  the  war  against  the 
seceding  states,  and  carried  off  by  persons  connected  with  the  ex- 
pedition, without  the  consent  of  the  officers  of  the  company,  and 
afterwards  put  in  circulation.  The  face  of  the  bonds  certified 
that  the  company  *^is  indebted  to  John  Ray,  or  bearer,  for  value 
received,  in  the  sum  of  either  two  hundred  and  twenty-five  pounds 
sterling,  or  one  thousand  dollars  lawful  money  of  the  United 
States  of  America;  namely,  two  hundred  and  twenty-five  pounds 
sterling  if  the  principal  and  interest  are  payable  in  London,  and 
one  thousand  dollars  lawful  money  of  the  United  States  of  Amer- 
ica if  the  principal  and  interest  are  payable  in  New  York  or 
New  Orleans."  They  further  declared  that  the  president  of  the 
dlmpany  is  authorized  to  fix  by  bis  indorsement  the  place  of  pay- 
ment of  principal  and  interest  of  the  bonds.  On  the  back  of  each 
of  the  bonds  was  an  indorsement  as  follows :  ^^  I  hereby  agree 
that  the  within  bond  and  the  interest  coupons  thereto  attached 

shall  be  payable  in ^,"  signed  by  the  president.    The  coupons 

declared  that  the  company  would  pay  nine  pounds  sterling  if 
payable  in  London,  or  forty  dollars  if  payable  in  New  York  or 
New  Orleans. 

Upon  a  bill  in  equity  to  sell  the  road  under  a  mortgage  secur- 
ing the  bonds,  it  was  claimed  that  the  uncertainty  in  the  amount 
of  the  bonds  was  cured  by  the  signature  of  the  president  of  the 
road  to  the  indorsement  upon  the  bonds,  although  that  left  the 
place  of  payment  blank ;  and  that  the  indorsement  in  this  form 
authorized  the  holder  to  fill  the  blank,  and  thus  render  the  amount 
of  the  bond  definite  and  certain.  But  the  court  held  that,  what- 
ever might  have  the  effect  of  a  delivery  of  the  bonds  in  this  form 
by  the  company,  the  bonds  having  been  stolen,  they  carried  no 
implied  authority  to  a  subsequent  bond  fide  holder  for  value  to 
fill  the  blank,  and  thus  perfect  the  bonds;  and  consequently  the 
bonds  were  subject  to  all  the  infirmities  which  attached  to  the 
title  to  them.* 

In  case  of  bonds  not  bearing  such  indorsement  by  the  presi- 
dent of  the  company,  the  uncertainty  of  the  amount  payable  is  a 
defect  which  deprives  the  bonds  of  the  character  of  negotiability.^ 

1  Jackson  v.  Vickflbarg,  S.  ft  T.  R.  R.        '  Parsons  v.  JacksoD,  iupra, 
Co.  2  Woods,  141 ;  Parsons  v.  Jackson, 
99  U.  S.  434. 
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212.  Bonds  with  the  place  of  payment  left  blank  are  de- 
fective.^ In  an  action  to  recover  the  purchase  money  of  bonds, 
mentioned  in  the  preceding  section,  the  Court  of  Appeals  of  New 
York  also  held  that  they  were  incomplete,  and  therefore  not 
within  the  rules  which  protect  bond  fide  holders  for  value  of  nego- 
tiable commercial  paper.  A  negotiable  instrument  must  be  com- 
plete and  perfect  when  it  is  issued,  or  there  must  be  authority 
reposed  in  some  one  afterwards  to  supply  what  is  needed  to  make 
it  perfect.  It  was  evident  upon  the  face  of  these  bonds  that  they 
were  meant  to  have  a  specific  place  of  payment,  and  that  the  kind 
of  national  money  in  which  they  were  to  be  paid,  and  the  amount 
thereof,  were  also  to  be  specific,  and  that  all  of  this  was  yet  to  be 
specified  when  they  came  into  and  passed  out  of  the  bands  of  the 
defendants.  An  exact  place  of  payment,  when  a  place  of  payment 
is  meant  to  be  fixed,  and  an  exact  amount  to  be  paid,  are  essen- 
tial parts  of  a  negotiable  instrument.  These  bonds  were  not  per- 
fect when  they  passed  from  the  possession  of  the  defendants  to 
the  plaintiff ;  for  it  was  not  then  determined  where  they  were  to 
be  paid,  nor  in  what  national  money  they  were  to  be  paid.  The 
corporation  had  given  power  to  their  president  to  fill  this  blank, 
which  power  he  had  not  exercised. 


1  Ledwich  v.  McKim,  53  N.  Y.  307, 314. 
The  defendants  contended  that  they,  or 
any  holder  of  the  bonds,  were  authorized 
to  fiU  the  blank.  Such  authority  mast  be 
either  express  or  implied  from  an  actual 
delivery  for  future  use  of  the  instrument, 
though  still  in  its  imperfect  condition. 
"As  to  an  express  authority,"  said  Judge 
Folger,  "  there  can  be  no  question  or 
doubt.  The  implied  authority  is  found 
in  the  fact  of  delivery  for  use.  For  as  it 
is  not  to  be  presumed  that  the  delivery 
for  nse  was  meant  to  be  a  nugatory  and 
unavailing  act,  and  as  it  is  apparent  that 
it  would  be  if  the  instrument  may  not  be 
perfected  before  put  to  use,  the  law  im- 
plies an  intention,  and  hence  an  author- 
ity, that  he  to  whom  it  is  thus  delivered 
may  supply  all  needs  for  malting  it  a  per- 
fect and  binding  negotiable  instrument. 
But  this  authority  is  not  implied  from  the 
fact  alone  that  the  paper  is  in  hands  other 
than  those  of  him  who  is  to  be  bound ;  but 
from  that  tact,  joined  with  this  other  fact^ 


that  it  has  been  by  him  intrusted  to  those 
bauds  for  the  purpose  and  with  the  intent 
that  it  shall  go  into  use  and  circulation. 
And  an  express  authority,  though  it  be 
limited,  if  it  be  exceeded  by  the  one  in 
whom  confidence  has  been  reposed,  ren- 
ders the  party  to  the  instrument  liable  to 
a&ona  fide  holder  for  value,  on  the  prin- 
ciple that  of  two,  one  of  whom  must  suffer 
by  the  wrongful  act  of  a  third,  it  should 
be  he  who  has  enabled  the  wrongful  act 
to  be  done.  But  there  cannot  be  an  ena- 
bling of  the  wrongful  act  unless  there  be 
assisting  action  of  the  party  to  the  instra- 
ment  who  is  sought  to  be  bound,  and  there 
must  be  that  in  his  conduct,  in  relation  to 
the  paper,  which  shows  a  parting  with 
the  possession  of  it  for  use,  or  with  a  con- 
fidence in  him  to  whom  it  is  delivered." 
But  in  this  case,  the  bonds  having  been 
stolen  while  still  in  the  possession  of  the 
corporation,  no  implication  of  authority 
to  fill  the  blank  could  arise. 
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Thus,  also,  where  bonds  were  stolen  which  were  at  the  time 
incomplete,  being  without  the  seal  of  the  company,  and  the  cer- 
tificate of  the  Union  Trust  Company,  which  the  mortgage  made 
requisite  to  their  validity,  and  subsequently  the  seal  and  the  cer- 
tificate were  forged  and  affixed  to  the  bonds,  it  was  held  that  a 
purchaser  for  value  and  in  good  faith  could  not  recover  from  the 
company  thereon,  or  compel  the  issue  of  other  bonds  in  their 
place.^ 

213.  The  effect  of  an  over-issue  of  bonds  under  a  mortgage 
depends  largely  upon  the  condition  of  the  equity  of  redemption. 
If  that  has  been  incumbered  by  subsequent  mortgages  or  liens, 
which  are  entered  of  record,  the  prior  mortgage  is  good  against 
them  for  only  the  amount  that  appears  of  record  to  be  a  lien. 
The  company  itself  may  be  estopped  to  claim  that  the  bonds  is- 
sued in  excess  of  the  amount  of  the  mortgage  as  recorded  are  not 
in  fact  secured  by  it ;  and  others  in  privity  with  the  company,  and 
not  having  any  recorded  lien,  may  be  bound  by  the  same  estoppel. 
The  Covington  and  Lexington  Railroad  Company  executed  a  mort- 
gage to  secure  four  hundred  of  its  bonds  for  il,000  each.  By 
mistake,  the  company  issued  and  sold  four  hundred  and  twenty 
bonds,  of  which  one  hundred  and  sixty  were  six  per  cent,  bonds, 
and  two  hundred  and  sixty  were  seven  per  cent,  bonds.  Instead 
of  numbering  them  from  1  to  420,  which  would  have  made  the 
mistake  manifest,  the  company  numbered  each  class  separately 
from  1  to  160  and  from  1  to  260.  To  each  bond  was  attached  a 
certificate  showing  that  it  was  secured  by  mortgage,  and  that  the 
amount  of  the  bonds  issued  and  to  be  issued  was  not  to  exceed 
$400,000.  The  holders  of  the  twenty  extra  bonds  bought  them 
in  ignorance  of  the  over-issue.  The  company  afterwards  executed 
other  mortgages  which  were  recorded,  and  also  income  bonds 
which  were  not  secured  by  any  recorded  instrument.  The  prop- 
erty of  the  company  having  afterwards  been  sold,  and  the  pro- 
ceeds being  insufficient  to  pay  all  these  debts,  the  question  arose 
as  to  the  rights  of  the  holders  of  these  twenty  bonds  over-issued. 
It  was  held  that  the  company  was  estopped  from  denying  that 
these  bonds  were  secured  by  the  mortgage ;  and  that  this  mort- 
gage by  estoppel  gave  to  the  holders  of  these  bonds  an  equitable 
lien,  which,  though  unrecorded,  was  superior  to  the  lien  of  the 

1  Maas  V.  Missouri,  K.  &  T.  Rj.  Co.  1 1  Han  (N.  T.),  S. 
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unrecorded  income  bonds  subsequently  issued.  In  a  contest  be- 
tween equities,  seniority  prevails ;  and  it  is  immaterial  that  the 
holders  of  the  income  bonds  had  no  notice  of  the  over-issue  and  of 
the  estoppel  of  the  company.^ 

Where  bonds  were  issued  under  Uie  assurance  that  no  more 
than  ten  thousand  dollars  of  the  bonds  should  be  issued  for  each 
completed  mile  of  the  road,  any  further  issue  is  void  and  fraudu- 
lent as  against  the  purchasers  and  holders  of  bonds  to  that  amount 
purchased  upon  sucli  assurance;  and  such  bonds  having  been 
issued  without  consideration  paid  for  them  at  the  time,  the  hold- 
ers are  not  entitled  to  share  in  the  proceeds  of  a  foreclosure  sale 
of  the  property  .2 

214«  The  numbering  of  bonds  does  not  ordinarily  give  the 
holders  of  the  lower  numbers  any  preference  over  the  holders 
of  the  higher,  when  there  has  been  an  over-issue  of  bonds  beyond 
the  amount  provided  for  by  the  mortgage.  All  bond  fide  holders 
for  value  stand  upon  the  same  footing.  The  Alabama  and  Chat- 
tanooga Railroad  Company,  a  corporation  of  the  State  of  Alabama, 
was  chartered  to  construct  a  road  from  Chattanooga,  in  the  State 
of  Tennessee,  across  the  States  of  Georgia  and  Alabama  to  Me- 
ridian, in  the  State  of  Mississippi.  An  act  of  the  legislature  of 
Alabama^  required  the  governor  of  the  state,  whenever  any  rail- 
road company  of  the  state  should  have  finished,  equipped,  and 
completed  twenty  continuous  miles  of  railroad,  to  indorse  on  the 
part  of  the  state  the  first  mortgage  bonds  of  the  railroad  com- 
pany to  the  amount  of  sixteen  thousand  dollars  per  mile,  for  the 
portion  thus  finished  and  completed,  and  to  indorse  the  same 
bonds  at  the  rate  of  sixteen  thousand  dollars  per  mile  for  each 
section  of  five  miles  subsequently  completed  and  equipped.  The 
act  also  applied  to  railroads  constructed  beyond  the  limits  of  the 
State  of  Alabama  by  any  railroad  company  organized  under  the 
laws  of  the  state.  The  act  further  provided  that  the  bonds  should 
not  be  indorsed  by  the  governor  until  the  president  and  chief 
engineer  of  such  company,  upon  oath,  showed  that  the  conditions 
of  the  act  had  been  complied  with  in  all  respects.     Soon  after  the 

1  Stephens  v,  Benton,   1   Dut.  (Ky.)        *  Approved  Sept.  22, 1S68;  R.  Code  of 
112.  Ala.  1667,  §§  1417,  1422. 

*  Union  Tmst  Co.  r.  Nevada  &  O.  R.  R. 
Co.  20  Fed.  Rep.  80. 
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passing  of  this  act  the  above  named  company  conveyed  to  trustees, 
to  secure  its  first  mortgage  bonds,  its  entire  road,  together  with  all 
its  other  property,  equipments,  and  franchises.  The  mortgage 
recited  that  the  bonds  to  be  secured  were  to  be  issued  at  the  rate 
of  sixteen  thousand  dollars  per  mile  of  its  road.  Bonds  of  $1,000 
each,  to  the  number  of  6,220,  purporting  to  be  secured  by  this 
mortgage,  and  all  bearing  the  same  date,  were  issued.  Each  bond 
recited  on  its  face  that  it  was  one  of  a  series  of  numbered  bonds 
issued  in  accordance  with  the  above  mentioned  statute,  and  se- 
cured by  an  indorsement  of  the  State  of  Alabama,  and  by  a  first 
lien  upon  the  entire*road  and  property  of  the  railro/id  company. 
Each  bond  also  bore  the  indorsement  of  the  Governor  of  Alabama, 
with  the  recital  that  the  company  had  complied  with  the  condi- 
tions prescribed  by  law  upon  the  performance  of  which  the  gov- 
ernor was  required  to  make  such  indorsement.  Upon  each  bond 
was  also  indorsed  a  certificate  signed  by  the  trustees  named  in 
the  mortg^ige,  that  the  bond  was  one  of  the  series  of  first  mort- 
gage bonds  described  in  and  secured  by  the  mortgage  deed.  Upon 
a  subsequent  default  the  mortgage  was  foreclosed,  and  at  the  sale 
the  property  was  bid  in  by  the  trustees  for  the  benefit  of  the 
bondholders. 

It  appeared  by  evidence  in  the  case,  not  disputed,  that  the 
length  of  the  road  from  Chattanooga  to  Meridian  was  only  two 
hundred  and  ninety-five  miles.  At  the  rate  of  sixteen  thousand 
dollars  per  mile,  the  mortgage  authorized  the  issue  of  4,720  bonds 
of  $1,000  each,  and  the  governor  was  authorized  to  indorse  only 
that  number,  but  in  fact  did  indorse  the  whole  number  issued, 
being  five  hundred  more  than  was  authorized.  The  holders  of 
the  bonds  bearing  numbers  higher  than  4,720  applied  to  the  court 
for  leave  to  file  their  bonds  and  become  sharei-s  in  the  title  to  the 
property  bought  by  the  trustees.  Their  petition  was  resisted  by 
the  holders  of  bonds  bearing  lower  numbers,  upon  two  grounds : 
first,  because  the  petitioners  holding  the  high-numbered  bonds 
were  put  on  notice  of  the  fact  that  their  bonds  were  not  secured 
by  the  mortgage ;  and,  second,  because  by  the  very  terms  of  the 
mortgage  these  bonds  were  not  secured  by  it.  But  the  court  held 
that  the  bonds  bearing  the  higher  numbers  were  secured  equally 
with  those  bearing  the  lower  numbers.^ 

^  Stanton  o.  Alabama  &  Chattanooga    Circuit  Jaclge.    To  the  first  poeition  the 
K.  K.  Co.  2  Woods,  523, 528,  per  Woods,    court  replied :  **  The  power  of  the  railroad 
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215.  All  the  bonds  secured  are  presumed  to  have  been  is- 
sued at  the  same  time,^  without  reference  to  the  numbering. 
To  the  claim  made  in  the  case  last  considered,  that  the  mortgage 
was  executed  to  secure  sixteen  bonds  of  $1,000  each  to  the  mile, 
and  no  more,  that  no  larger  number  of  bonds  could  be  secured  by 
it  than  its  terms  authorized,  and  that  when  the  company  had 
issued  bonds  to  this  extent  it  had  no  power  to  issue  a  greater 
number  to  be  secured  by  that  mortgage,  substantially  the  same 
reply  is  made :  there  is  no  way  of  ascertaining  which  are  the 
bonds  oyer-issued  and  not  secured.  The  law  presumes  they  were 
all  issued  at  the  same  time,  and  the  purchaser  has  the  right  to 

eompany  to  issue  bonds  was  nnlimited.  Bond  number  one  has,  therefore,  no  ad- 
It  could  ij»ne  as  many  as  it  chose.  The  yautage  over  any  other  bond,  and  no  pre- 
bonds  are  therefore  binding  upon  the  sumptions  are  to  be  indulged  in  its  favor, 
railroad  company.  Were  the  holders  of  There  is  no  presumption  of  law  that  it 
the  bonds  put  upon  sufficient  notice  of  the  was  issued  first  or  sold  first.  On  the  con- 
facts  that  bonds  held  by  them  were  not  trary,  the  presumption  is  that  all  were 
Mcnred  by  the  mortgage?  The  holders  rold  at  the  same  time.  Practically,  we 
of  the  bonds  were  bound  to  take  notice  of  know  that  where  a  large  number  of  bonds 
what  was  contained  in  or  indorsed  upon  are  put  upon  the  market,  the  high-num- 
their  bonds ;  they  were  bound  to  take  bered  bonds  are  just  as  likely  to  be  sold 
notice  of  what  was  contained  in  tlieir  first  as  the  low-numbered  bonds.  So  that 
deed  of  mortgage,  and  of  the  laws  of  if  the  purchaser  should,  before  purchas- 
the  state  referred  to  in  the  deed  of  mort-  ing,  ascertain  for  himself  the  precise 
gage.  ...  It  would  seem  that  the  very  length  of  the  road,  he  would  have  no 
bonds  and  mortgage  which  put  the  pur-  means  of  ascertaining  whether  his  bonds 
chasers  upon  inquiry  lulled  and  satis-  were  overissue  bonds  or  not.  The  hold- 
fied  inquiry.  They  had  the  right  to  pre-  ers  of  the  five  hundred  bonds  highest  in 
same  that  the  governor  had  not  violated  number  would  have  precisely  the  same 
his  duty ;  that,  before  he  indorsed  the  ground  to  say  that  the  first  five  hundred 
bonds,  he  had  on  file  the  oaih  of  thepresi-  are  over-issues,  as  the  holders  of  the  first 
dent  and  chief  engineer  of  the  railroad  five  hundred  have  to  say  this  of  the  last 
company  that  a  sufficient  number  of  miles  five  hundred.  I  conclude,  therefore,  that 
of  railroad  had  been  completed  to  author-  while  it  is  true  that  the  mortgage  limits 
Ize  the  indorsement.  Besides  this,  they  the  number  of  bonds  to  be  secured 
bad  the  statement  of  the  president  and  thereby,  and  the  holder  of  bonds  might  be 
treasurer  of  the  railroad  company  on  the  required  to  take  notice  of  that  limitarion, 
face  of  the  bond,  and  of  the  trustees  for  there  was  nothing  to  put  him  upon  notice 
all  the  bondholders  upon  the  back  of  the  that  the  limit  thus  fixed  had  been  ex- 
bond,  that  the  bonds  were  secured  by  the  ceeded ;  on  the  contrary,  that  all  the  pre- 
mortgage.  .  .  .  sumptions  and  all  the  evidence  was  that 
"  But  suppose  the  purchaser  of  bonds  it  had  not ;  nor,  if  he  had  ascertained  that 
had  ascertained  the  length  of  the  road  the  limit  had  been  exceeded,  was  he  bound 
for  himself  by  actual  measurement,  how  to  conclude,  from  the  fact  that  his  bonds 
would  that  help  him  to  know  whether  his  bore  the  high  numbers,  that  they  were  the 
bonds  were  outside  or  inside  the  terms  of  over-issue  bonds  rather  than  others." 
the  mortgage  ?  The  bonds  all  bear  the  ^  State  v,  Cobb,  64  Ala.  127. 
same  date,  and  fall  due  on  the  same  day. 
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act  on  that  presumption.  The  numbering  is  merely  a  matter  of 
convenience  in  their  registration  and  identification.  Even  if  there 
were  a  second  mortgage  upon  the  property,  in  case  the  foreclos- 
ure sale  did  not  produce  a  sum  more  than  sufficient  to  pay  the 
amount  actually  secured  by  the  mortgage,  no  second  mortgage 
bondholder  is  injured  by  allowing  the  over-issue  to  share  in  the 
proceeds,  and  no  first  mortgage  bondholder  can  exclude  any  other 
from  sharing  in  the  proceeds.  In  case  the  proceeds  of  the  fore- 
closure sale  had  exceeded  the  amount  secured  by  the  mortgage, 
and  there  were  no  subsequent  incumbrance,  all  the  bonds,  being 
valid  debts  of  the  company,  would  be  paid  in  full,  or  pro  rata  so 
far  as  the  proceeds  would  go;  but  if  there  were  a  second  mort- 
gage, the  amount  for  which  the  first  mortgage  was  a  security  by 
its  terms  would  be  distributed  pro  rata  among  all  the  bond- 
holders.^ 

216.  The  alteration  of  the  number  of  a  negotiable  bond  not 
required  by  law  to  be  numbered,  inasmuch  as  it  does  not  change 
the  tenor  of  the  bond,  is  immaterial;  and  although  made  with 
fraudulent  intent,  does  not  avoid  it  against  a  holder  who  takes  it 
afterwards  in  good  faith,  for  value,  without  notice  of  tlie  altera- 
tion, or  reason  to  suspect  it.^  Marks  of  such  alteration,  when 
slight  only,  will  not  discredit  the  bond  in  the  market,  or  deprive 
the  holder  of  the  protection  of  a  lond  fide  holder.^  A  purchaser 
of  such  bond  in  open  market  is  not  bound  to  make  a  close  and 
critical  examination  of  it  to  escape  the  imputation  of  bad  faith  in 


^  Stanton  i*.  Alabama  &  C.  R.  R.  Co. 
2  Woods,  523,  528.  "Tho  case  is  this," 
said  Woods,  J.  "  A  mortgage  is  made 
to  trustees  to  secure  a  given  number 
of  bonds,  and,  as  a  matter  of  security 
to  the  bondholders,  the  trustees  are  re- 
quired to  place  their  certificate  upon  the 
bond  to  the  effect  that  it  is  described  in 
and  secured  by  the  mortgage.  The  com- 
mon trustees  of  all  the  bondholders  are 
unfaithful,  and  certify  to  a  larger  number 
of  bonds  than  were  intended  to  be  secured 
by  the  mortgage.  The  result  is,  that  all 
must  suffer  from  the  unfaithfulness  of  the 
trustees.  But  no  part  of  the  bondholders 
can  say  that  the  loss  shaU  faU  exclusively 
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on  others.  It  is  a  case  for  the  application 
of  the  rule  that  equality  is  equity.  A 
second  mortgage  bondholder  would  have 
the  right  to  iui>i.<it  that  the  first  mortgage 
should  only  secure  bonds  to  the  extent  of 
$16,000  per  mile.  But  no  first  mortgage 
bondholder  has  the  right  to  Siiy  that  he 
shall  be  paid  in  full  to  the  exclusion  of 
others  whose  lM)nds  purport  to  b-^  secured 
by  the  same  mortgage,  aud  whose  equities 
are  equal  to  his." 

^  Commonwealth  r.  Emigrant  Indos- 
trial  Sav.  Bank,  98  Mass.  12  ;  Birdsatl  v. 
Russell,  29  N.  Y.  220 ;  Elizabeths.  Force, 
29  N.  J.  Eq.  587. 

*  Birdsall  v.  Russell,  supra. 
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the  purchase.     Even  his  knowledge  of  suspicious  circumstances  is 
immaterial,  unless  amounting  to  proof  of  want  of  good  faith.^ 

IV.  Remedies  upon  Corporate  Bonds, 

217.  In  an  action  upon  a  bond  issued  under  the  provisions  of 
a  railroad  act  authorizing  a  company  to  borrow  money  and  issue 
bonds  and  mortgages  for  the  purpose  of  completing,  furnisiiing, 
or  operating  its  road,^  it  would  seem  that  the  plaintiff  ought  prop- 
erly to  allege  that  the  money  was  borrowed  for  the  purpose  pro- 
vided for,  and  that  it  was  necessary  for  that  purpose.' 

218.  An  unconditional  deposit  of  funds  for  the  payment  of 
bonds  at  the  time  and  place  where  they  are  made  payable  is 
equivalent  to  a  tender  ol  the  sum  payable,  and  if  the  bonds  are 
payable  or  redeemable,  such  tender  is  a  bar  to  the  recovery  of  in- 
terest represented  by  coupons  subsequently  becoming  due.  If, 
however,  the  deposit  made  for  the  payment  of  the  principal  of 
the  bonds,  which  had  become  redeemable,  and  if  the  interest 
due  thereon  be  accompanied  by  a  condition  that  all  the  interest 
coupons  then  due  be  presented  with  the  bonds,  the  condition 
being  one  not  authorized  by  the  bonds,  such  deposit  does  not 
amount  to  a  tender  which  will  stop  the  accruing  of  interest,  and 
coupons  subsequently  becoming  due  may  be  collected.  Each 
coupon,  as  it  matures  and  is  not  paid,  ripens  into  a  new  and  inde- 

1  Spooner  v.  Holmes,  102  Mass.  503.  the  true    principle  should  be,  that  the 

"  The  Tiamber  of  the  bond/'  say  the  New  holder  of  a  negotiable  instrument  should 

Jeney  Court  of  Errors  and  Appeals  in  bear  no  risk  arising  from  antecedent  alter- 

the  latter  case,  **  is  put  upon  it  as  a  mark  ntions  of  it,  except  with  rcsftect  to  such 

denoting,  for  the  conyenienoe  and  protec-  as  have  been  made  by  a  prior  logal  holder ; 

tion  of  the  maker,  that  it  is  one  of  a  series ;  and  against  the  existence  of  any  such  im- 

but  such  mark  does  not  enter  into  or  in  perfections  in  his  title  he  has  a  suflScient 

anywise  affect  the  agreement  embodied  in  guaranty  in  that  common  prudence  that, 

it;'  the  purchaser  has  nothing  to  do  with  for  the  most  part,  deters  men  from  doing 

it,  and  need  give  it  no  heed.  To  lay  down  an  act  destructive  of  their  own  rights  ; 

the  broad  doctrine  that  an  alteration  in  whereas,  if  he  is  to  be  held  answerable  for 

such  an  incidental  and  unessential  char-  the  acts  of  persons  having  no  legal  inter- 

acterisiic  as  this,  by  a  person  possessed  est  in  the  instrument,  no  safeguard  what- 

of  no  legal  title  to  the  instrument,  will  ever  is  provided  in  the  nature  of   the 

have  the  effect  of  annulling  such  an  in.  transaction."    Elizabeth  i;.  Force,  29  N. 

strnment  in   the  hands  of    a  bond  fide  J.  Eq.  587, 591. 

holder  who  has  purchased  and  paid  for  it  ^  2  R.  S.  N.  Y.  1875,  p.  532. 

in  the  ordinary  course  of  trade,  woald  be  '  Miller  v.  N.  Y.  &  Erie  R.  R.  Co.  8 

to  imperil  all  persons  dealing  in  this  spe-  Abb.  (N.  Y.)  Pr.  431 ;  18  How.  Pr.  374. 
CKS  of  property.     It  is  very  clear  that 
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pendent  obligation,  when  it  is  detached  from  the  bond,  whether  it 
be  in  the  hands  of  the  bondholder  or  of  another  owner.  The 
bonds  having  become  redeemable  at  the  option  of  the  maker,  in 
order  to  reap  the  benefit  of  the  option,  and  stop  the  running  of 
interest  thereon,  a  tender  should  be  made  of  the  full  amount  due 
on  each  bond,  iiTespective  of  the  question  whether  coupons  de- 
tached for  accrued  interest  were  or  were  not  presented  for  pay- 
ment at  the  same  time.^ 

An  action  may  be  maintained  upon  a  bond  payable  at  a  fixed 
time  and  place  without  allegation  or  proof  of  presentation  at  the 
time  and  place  mentioned.^  This  is  the  rule  applicable  to  a  suit 
against  the  maker  of  a  note,  or  the  acceptor  of  a  bill  of  exchange. 
But  if  the  maker  or  acceptor  was  at  the  place  at  the  time  desig- 
nated, and  was  ready  and  offered  to  pay  the  money,  it  is  matter 
of  defence  to  be  pleaded  and  proved  on  his  part.® 

No  demand  of  payment  at  the  place  where  the  bonds  are  made 
payable  is  necessary  when  the  corporation  is  insolvent  and  has  no 
funds  at  the  place  designated.  The  law  does  not  exact  the  per- 
formance of  such  a  fruitless  act.^  But  the  insolvency  of  the  com- 
pany, and  its  want  of  funds  at  the  place  where  the  bonds  are  pay- 
able, must  be  alleged  in  the  bill  or  admitted  by  demurrer.^ 

Where  bonds  are  made  payable  at  the  company's  office  in  a 
particular  place,  and  at  the  maturity  of  the  bonds  the  company 
has  no  office  at  that  place,  a  demand  of  payment  elsewhere  is 
sufficient.^ 

219.  Bonds  illegally  issued  cannot  be  actively  enforced  either 
in  a  court  of  law  or  a  court  of  equity.^  Yet  if  a  corporation  which 
has  issued  such  bonds  comes  into  a  court  of  equity  seeking  to  set 
them  aside,  equitable  terras  may  be  imposed  upon  it ;  and  if  the 
corporation  has  had  the  benefit  of  the  suras  of  money  for  which 
these  invalid  bonds  had  been  given,  it  may  be  charged  as  a  debtor 
to  that  extent.^     But,  as  already  noticed,  corporations  may  be 

1  Bailey  v.  Buchanan,  22  jl  &  S.  (N.        •  Alexander  v.  Atlantic,  T.  &  O.  B.  R. 

Y.)  237.  Co.  67  N.  C.  198. 

a  Langaton  v.  S.  C.  R.  R.  Co.  2  S.  C.        ^  McKee  v.  G.  Rapids  &  R.  L.  St.  Rj. 

248 ;  First  Nat.  Bank  v.  Scott  County,  14  Co.  41  Mich.  274. 
Minn.  77.  ^  Inre  Cork  &  Y.  Ry.  Co.  L.  R.  4  Ch. 

*  Wallace  v.  M'Connell,  13  Pet  136.  App.  748 ;  In  re  Durham  County,  &c., 

«  Shaw  V.  BUI,  95  U.  S.  10.  Building   Soc.   L.  R.  12  Eq.   516,  521 ; 

^  Potomac  Manof.  Co.  v.  Erans  (Va.),  Grand  Junction  Ry.  Ca  v.  Bickford,  23 

6  S.  E.  Rep.  2.  Grant's  Ch.  (Ontario)  302. 

188 


BEMEDIES  UPON  CORPOBATE  BONDS.  [§  220. 

estopped  by  their  acts  from  claiming  the  invalidity  of  their  bonds ; 
and  if  the  bonds  be  negotiable,  purchasers  for  value  may  not  be 
affected  by  their  irregular  or  illegal  issue.^  The  invalidity  of 
some  of  the  bonds  secured  by  a  mortgage  does  not  affect  the  valid- 
ity of  the  mortgage  or  of  the  other  bonds,  or  of  the  proceedings 
to  foreclose  the  mortgage.^ 

220.  Belief  may  be  had  in  equity  for  the  loss  or  destruo- 
tion  of  negrotiable  bonds  and  coupons.  The  jurisdiction  of  the 
court  for  this  purpose  will  be  exercised,  and  relief  granted  by 
ordering  the  issue  of  other  bonds  in  place  of  those  lost,  when- 
ever the  loss  or  destruction  of  the  instruments  has  happened 
without  the  negligence  or  fault  of  the  party  applying,  provided 
such  relief  can  be  given  without  derogating  from  any  positive 
agreement,  or  violating  any  equal  or  superior  equity  in  other  par- 
ties. Such  relief  was  granted  in  the  case  of  bonds  stolen  at  the 
time  of  the  evacuation  of  Petersburg  by  the  Confederate  forces, 
the  bonds  having  been  hidden  in  the  ground  for  safety;®  and  in 
like  manner  in  the  case  of  bonds  stolen  from  the  vault  of  a  bank- 
ing company.^  It  has  been  insisted  sometimes  that  there  is  no 
relief  in  equity  when  the  loss  has  occurred  through  theft.  But 
equity  makes  no  distinction  in  this  respect.^ 

In  case  the  lost  or  destroyed  bonds  have  considerable  time  3'et 
to  run  before  maturity,  it  is  within  the  power  of  a  court  of  equity 
to  grant  relief  by  decreeing  a  reissue  of  the  bonds,  upon  tlie  execu- 
tion of  a  good  and  sufficient  bond  of  indemnity  to  the  company 
against  the  claims  of  bona  fide  holders  of  the  bonds  alleged  to  be 
lost.^  To  enjoin  the  company  from  paying  the  bonds  to  any  bond 
fide  holder  is  useless  and  erroneousJ 

One  who  has  in  good  faith  sold  bonds  of  a  private  or  municipal 
corporation  which  are  for  any  reason  void  is  not  liable  to  the  pur- 
chaser for  the  price  paid  for  them,  unless  he  has  warranted  their 
validity.®  He  is  liable  ex  delicto  for  bad  faith  ;  and  ex  contractu 
there  is  an  implied  warranty  on  his  part  that  they  belong  to  him, 
and  that  they  are  not  forgeries.     Where  there  is  no  express  stip- 

^  See  §  SOO.  *  Force  v.  Elizabeth,  suvra. 

>  Graham  v.  Boston,  H.  &  E.  R.  R.  Co.  <  Rogen  v.  Chicago  &  N.  W.  Rj.  Co. 

118  U.  S.  161.  6  Abb.  (N.  T.)  N.  C.  253. 

*  Chesapeake  &  O.  Canal  Co.  v,  Blair,  ^  New  Orleans,  J.  &  0.  N.  R.  R.  Co.  v. 
45  Md.  102.    See  §  887.  Miss.  College,  47  Miss.  560. 

*  Force  v.  Elizabeth,  27  N.  J.  £q.  408.  •  Otis  v.  CuUnm,  92  U.  S.  447. 
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nlation,  there  is  no  liability  beyond  this.    If  the  buyer  desires 
special  protection,  he  must  take  a  guaranty.^ 

221.  A  right  of  conversion  into  stock  can  be  enforced 
only  by  the  holder  of  the  bond.  When  bonds  of  a  railway 
company,  payable  to  the  holder  and  assignable  by  delivery,  are 
made  convertible  into  the  capital  stock  of  the  company  at  the 
pleasure  of  the  holder,  at  par,  the  right  of  conversion  goes  with 
the  bonds  and  is  inseparable  from  them.  The  right  of  conversion 
is  available  to  the  holder  only  so  long  as  he  continues  the  holder, 
when  it  passes  by  the  transfer  of  the  bonds  to  the  new  holder. 
Upon  the  refusal  of  the  company  to  make  the  conversion  upon 
the  demand  of  a  holder,  he  has  several  courses  open  to  him  at 
his  election.  He  may  waive  the  right  thus  denied  him,  continue 
to  draw  his  interest  as  it  accrues,  and  demand  the  principal  at 
maturity ;  or  may  at  any  time  renew  his  demand  ;  or  he  may 
divest  himself  of  all  interest  in  the  subject  matter,  and  invest 
another  party  with  all  his  rights,  including  the  right  of  election 
as  to  the  mode  of  performing  the  contract,  by  a  sale  and  trans- 
fer of  the  bond;  or  he  may  stand  upon  and  abide  by  the  election 
and  demand  already  made,  and  on  his  right  to  convert  the  bond 
into  capital  stock ;  and  may  by  action  recover,  by  way  of  dam- 
ages for  the  breach  of  contract,  the  full  market  value  of  the  stock 
wrongfully  withheld  from  him.  Such  recovery  would  be  a  bar 
to  any  further  suit  on  the  bond,  and  the  payment  of  the  judg- 
ment would  place  the  company  in  the  legal  position  they  would 
be  in  had  they  issued  the  stock  on  demand.^  But  in  an  action 
for  the  refusal  to  convert  the  bonds  into  stock,  it  is  clear  that  the 
plaintiff  must  allege  not  only  his  ownership  at  the  time  of  the 
demand  for  conversion,  and  that  he  then  offered  to  surrender  the 
bonds  for  cancellation,  but  also  that  he  is  still  the  owner  and 
holder  of  such  bonds,  and  now. brings  them  into  court  for  cancel- 
lation, upon  his  recovery  of  damages  for  breach  of  the  stipula- 

1  Per  Swayne,  J.,  in  Otis  v.  Cullam,  vertible  into  the  capital  stock  of  the  com- 

92  U.  S.  447.  pan  J  at  the  pleasure  of  the  holder,  at  par, 

^  Per  Scott,  C.  J.,  in  Denney  v.  Cleve-  upon  the  surrender  thereof,  with  the  nn- 

land  &  P.  R.  R.  Co.  28  Ohio  St.  108,  110.  paid  interest  coupons,  to  the  secretary  of 

The  convertible  clause  in  this  case  was  in-  the  company.   By  order  of  the  directors.*' 

dorsed  upon  the  bonds,  orer  the  signature  Denney  o.  Cleveland  &  P.  R.  R.  Co.  sv- 

of  the  president  of  the  company,  in  the  pra, 
following  terms : ''  The  within  bond,  con- 
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tion ;  and  an  action  without  such  allegations  is  fatally  defec- 
tive. 

An  option  given  in  a  railroad  bond  to  convert  it  into  stock 
within  a  specified  time  must  be  exercised  within  that  time  or 
it  is  forever  gone,  and  can  only  be  renewed,  or  the  right  to  exer- 
cise it  revived,  by  a  new  contract.  An  agreement  for  the  exten- 
sion of  the  time  of  payment  of  the  bond  cannot  have  that  effect.^ 

A  bondholder  having  the  privilege  of  converting  bonds  into 
stock  of  the  company  cannot  be  deprived  of  this  privilege  by  the 
consolidation  of  the  company  with  another  company,  until  he  has 
had  a  fair  oppoi-tunity,  after  notice  of  the  contemplated  change, 
to  exercise  bis  original  rights,  and  has  elected  not  to  do  so.^ 

222.  Bonds  issued  by  a  railroad  company  in  the  hands  of 
a  non-resident  of  a  state  are  not  subject  to  taxation  by  that 
state.  The  bonds  are  property  in  the  hands  of  the  holders,  and 
when  held  by  non-residents  they  are  property  beyond  the  juris- 
diction of  the  state.  A  statute  requiring  the  treasurer  of  the 
company  to  retain  a  percentage  of  the  interest  due  to  the  non- 
resident bondholders  is  not,  therefore,  a  legitimate  exercise  of  the 
taxing  power.  It  is  a  law  which  interferes  between  the  company 
and  the  bondholder,  and  under  the  pretence  of  levying  a  tax  com- 
mands the  company  to  withhold  a  portion  of  the  stipulated  in- 
terest and  pay  it  over  to  the  state.  It  is  a  law  wliich  impairs 
the  obligation  of  the  contract  between  the  parties.  The  fact  that 
the  bonds  are  secured  by  a  mortgage  of  property  situated  in  the 
state  does  not  confer  any  right  to  tax  such  bonds.  The  mort- 
gage is  a  mere  lien,  and  though  in  the  form  of  a  conveyance  con- 
fers no  absolute  ownership.  The  mortgagee  has  a  chattel  interest 
which  follows  the  person  of  the  owner.^ 

The  constitutional  provision  against  impairing  the  obligations 
of  contracts  is  a  limitation  upon  the  taxing  power  of  a  state  as 
well  as  upon  other  legislation ;  and  in  fact  this  provision  is  more 
frequently  violated  in  exercise  of  the  taxing  power  than  in  any 

1  Muhlenberg  v.  Phila.  &  R.  R.  R.  Co.  Wall.  262 ;  Davenport  v.  Miss.  &  Mo.  R. 

47  Pa.  St.  16.  R.  Co.  12  Iowa,  539 ;  People  v.  Eastman, 

*  Rosenkrans  v.  Lafayette,  B.  &  M.  R.  25  Cal.  601,  60S ;  Commonwealth  v.  Ches- 
R.  Co.  18  Fed.  Rep.  513.  apeake  &Ohio  R.  R.  Co.  27  Gratt.  (Va.) 

*  Railzoad  Co.  v,  Pennsylvania :  Case  of  344.     Contra,  see  Maltby  v.  Reading  & 
ihe  State  Tax  on  Foreign-held  Bonds,  15  C.  R.  R.  Co.  52  Pa.  St.  140. 

Wall.  300;  Railroad  Co.  v.  Jackson,  7 
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other  mode.  **  No  state,"  says  Mr.  Justice  Strong,^  "  by  virtue 
of  its  taxing  power,  can  say  to  a  debtor,  '  You  need  not  pay  to 
your  creditor  all  of  what  you  have  promised  to  him.  You  may 
satisfy  your  duty  to  him  by  retaining  a  part  for  yourself,  or  for 
some  municipality,  or  for  the  state  treasury.'  Much  less  can  a 
city  say,  *  We  will  tax  our  debt  to  you,  and  in  virtue  of  the  tax 
withhold  a  part  for  our  own  use.' "  No  municipality  of  a  state 
can,  by  its  own  ordinances,  under  the  guise  of  taxation,  relieve 
itself  from  performing  to  the  letter  all  that  it  has  expressly  prom- 
ised to  its  creditors.^ 

A  state  has  no  power  to  tax  the  bonds  of  a  railroad  corporation 
whose  road  lies  partially  in  two  or  more  states,  when  the  bonds 
are  binding  upon  every  part  of  the  road.*  If  one  state  can  tax 
the  bonds,  the  other  can  also  tax  them,  and  thus  there  would  be 
a  double  taxation  of  the  same  property ;  or,  if  the  road  extends 
through  five  or  six  states,  there  might  be  a  taxation  of  the  same 
property  five  or  six  times  over.  A  state  cannot  properly  impose 
a  tax  upon  property  and  interests  lying  beyond  her  jurisdiction. 

Railroad  charters  sometimes  contain  an  exemption  from  taxa- 
tion, either  total  or  limited ;  and  in  such  case  the  exemption  is 
irrepealable  and  inviolable.^ 

223.  A  bondholder  cannot  enforce  in  his  own  name  a  oon- 
traot  made  by  the  eussooiation  that  made  the  bonds  with  an- 
other party.  Thus,  an  association  having  issued  bonds,  a  corpo- 
ration agreed  to  assume  the  payment  of  the  bonds,  provided  that 
the  association  would  issue  stock  to  the  corporation  to  the  amount 
of  the  bonds  assumed  and  paid :  it  was  held  that  a  bondholder 
was  not  in  such  privity  with  the  corporation,  nor  had  he  such  an 
interest  in  the  contract  between  it  and  the  association,  as  to  war- 
rant a  suit  in  his  own  name  to  compel  the  corporation  to  pay  the 
bonds.* 

1  Mnrra^r  v.  Charleston,  96  U.  8.  43S.  Mim.  127.  See  Livingston  County  v.  Han* 

>  Murray  v.  Charleston,  Bupra.  nibal  (k  St.  Jo.  R.  R.  Co.  60  Mo.  516. 

*  Railroad  Co.  v.  Jackson,  7  Wall.  S62.  *  National  Bank  o.  Grand  Lodge,  98 

«  Mobile  &  0.  R.  R.  Co.  v,  Bioseley,  53  U.  S.  123. 
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PBOMISSOBY  NOTES  AND  UNSECURED  BONDS  OF  C0BP0BATI0N8. 

L  Promissory  notes  of  corporations,  224-  |  II.  Unsecured  bonds  of  corporations,  330- 
229.  I  234. 

I.   Promissory  Notes  of  Corporations. 

224.  Corporations,  ezoept  as  restrained  by  express  provi- 
sions, or  by  necessary  implioations,  may  use  any  form  of  se- 
curity, or  any  kind  of  acknowledgment  of  indebtedness  that  an 
individual  may  ase.^ 

Where  the  nature  and  character  of  the  business  of  a  corpora- 
tion warrant  the  use  of  ordinary  negotiable  instruments,  such  as 
promissory  notes  and  bills  of  exchange,  the  company  has  an  im- 
plied authority  to  issue  them.  In  the  United  States  this  implied 
authority  is  held  to  belong  to  all  ordinary  commercial  corporations, 
when  used  for  proper  corporate  purposes ;  ^  yet  in  England  the 
courts  have  at  different  times  denied  the  power  to  almost  all  cor- 
porations,^ except  those  whose  business  is  banking,  or  some  kind 
of  financial  enterprise  which  necessarily  involves  the  making  or 
negotiating  of  negotiable  instruments.^    In  some  cases  where  such 


1  Pusey  V.  New  Jersey  W.  L.  R.  R.  Co. 
14  Abb.  (N.  Y.)  Pr.  N.  S.  434. 

3  Ho88 17.  Averell,  10  N.  Y.  449, 457 ;  01- 
cott  V,  Tioga  R.  R.  Co.  27  lb.  546.  "  No 
question  is  better  settled  npon  authority 
than  that  a  corporation,  not  prohibited  by 
law  from  doing  so,  and  without  any  ex- 
press power  in  its  charter  for  that  purpose, 
may  make  a  negotiable  promissory  note, 
payable  either  at  a  future  day  or  npon  de- 
mand, when  such  note  is  given  fur  any  of 
the  legitimate  purposes  for  which  the  com- 
pany was  incorporated."  The  American 
courts  have  fully  established  this  principle, 
and  from  general  considerations  of  policy 
and  of  law  it  must  be  regarded  as  correct. 
Barker  v.  Mechanic  F.  Ins.  Co.  of  N.  Y.  3 
Wend.  (N.  Y.)  S4;  Clark  v.  Farmers* 
Woollen  Mfg.  Co.  15  lb.  256;  Smith  r. 
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Eureka  Flour  Mills  Co.  6  Cal.  1 ;  Rich- 
mond, F.  &  P.  R.  R.  Co.  V.  Snead,  19 
Gratt.  (Va.)  354. 

'  Bateman  v.  Mid- Wales  Ry.  Co.  L.  R. 
1  C.  P.  499 ;  Peruvian  Rys.  Co.  v.  Thames 
&  Mersey  M.  Ins.  Co.  L.  R.  2  Ch.  617 ; 
Broughton  v.  Manchester  &  S.  W.  Works 
Co.  3  B.  &  A.  1 ;  East  London  W.  Works 
Co.  V.  Bailey,  4  Bing.  283  ;  Dickinson  i*. 
Valpy,  lOB.  &  C.  128 ;  Burmester  v.  Nor- 
ris,  6  Ex.  796 ;  Steele  v.  Harmer,  14  M.  & 
W.  831  ;  4  Ex.  1 ;  Bramah  v.  Roberts,  3 
Bing.  N.  C.  963  ;  Thompson  t*.  Universal 
Salvage  Co.  1  Ex.  694. 

See,  however.  In  re  Moseley  Green 
Coal  &  C.  Co.  4  De  G.,  J.  &  S.  756. 

*  In  re  General  Estates  Co.  L.  R.  3 
Ch.  758,  761 ;  In  re  Land  Credit  Co.  of 
Ireland,  L.  R.  4  Ch.  460. 
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a  power  cannot  be  inferred  from  the  nature  of  the  bosiness,  it  is 
conferred  by  implication  from  the  general  words  of  the  charter  or 
the  articles  of  association.^  Thus  the  memorandum  of  association 
of  a  company  formed  for  the  purpose  of  purchasing  a  concession 
from  the  government  of  Peru  for  the  construction  of  a  railway 
contained  the  provision,  that  '^  in  order  to  the  attainment  of  the 
main  object  of  the  company  they  may  do,  either  in  the  United 
Kingdom,  or  Peru,  or  elsewhere,  whatsoever  they  from  time  to 
time  think  incidental  or  conducive  thereto.'*  It  was  held  that 
tliis  language  was  wide  enough  to  authorize  the  company  to 
make  negotiable  instruments.  ^'  It  is,  I  think,"  said  Lord  Cairns, 
L.  J.,  *^  beyond  all  possibility  of  dispute,  that,  if  they  think  it 
incidental  or  conducive  to  the  attainment  of  the  concession,  when 
the  instalments  become  or  are  about  to  fall  due,  in  place  of  mak- 
ing calls  on  their  shareholdei-s,  they  should  give  a  bill  of  exchange, 
payable  at  a  future  day,  for  the  amount  of  the  instalments,  they 
may  do  so."  ^ 

If  a  note  of  a  corporation  was  expressly  authorized  at  a  meet- 
ing of  the  board  of  directors,  it  will  be  presumed  that  the  board 
Wiis  rightfully  in  session  at  the  time."  ' 

226.  The  English  deoisions  are  not  altogether  uniform  in 
this  mtftter,  for  while  there  are  a  few  decisions  which  really  rest 
upon  the  principle  that  a  corporation  may  make  such  ordinary 
negotiable  paper  as  is  incidental  to  the  nature  of  its  business,^  yet 
the  cases  generally  are  the  other  way.^ 


^  Pernvian  Kjs.  Co.  v.  Thames  &  M. 
M.  Ins.  Co.  L.  R.  2  Ch.  617,  624. 

^  Perovian  Rys.  Co.  v,  Thames  & 
Meney  M.  Ins.  Co.  supra, 

*  Hardin  v.  Iowa  Ry.  &  Const  Co. 
(Iowa)  43  N.  W.  Rep.  543.  In  this  case 
it  was  farther  held  that,  under  anthority 
given  the  officers  of  a  corporation  to  exe- 
cute a  note  for  a  certain  sum  at  a  giren 
rate  of  interest,  the  officers  have  no  power 
to  stipulate  for  the  payment  of  attorneys' 
fees  in  the  event  of  a  suit  to  collect  such 
note. 

*  In  Matter  of  Moeeley  Green  Coal  & 
Coke  Co.  4  De  0.,  J.  &.  S.  756 ;  Peruvian 
Rys.  Co.  0.  Thames  &  M.  M.  Int.  Co. 
fH/»ra. 
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^  Thus,  in  Bateraan  v.  Mid- Wales  Rail- 
way Company,  L.  R.  1  C.  P.  499,  509,  the 
question  was  whether  a  railway  company 
could  lawfully  bind  itself  by  accepting  a 
bill  of  exchange.  Erie,  C.  J.,  delivering 
the  judgment,  said  :  "  I  am  of  opinion  it 
cannot.  The  bill  of  exchange  is  a  cause 
of  action,  a  contract  by  itself,  which  binds 
the  acceptor  in  the  hands  of  any  indorsee 
for  value;  and  I  conceive  it  would  be 
altogether  contrary  to  the  principles  of 
the  law  which  regulates  such  instruments 
that  any  should  be  valid  or  not,  according 
as  the  consideration  between  the  original 
parties  was  good  or  bad,  or  whether,  in 
the  case  of  a  corporation,  the  considera- 
tion in  respect  of  which  the  acoeptanoe  is 
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There  is  no  qnestion,  however,  that  corporations  of  all  kinds 
may  draw  checks  in  the  usual  course  of  business.  This  power  is 
necessary  for  every  corporation,  and  being  necessary  is  implied.^ 

A  distinction  is  taken  between  bills  and  notes,  by  a  corporation 
having  no  power  to  borrow,  given  in  its  ordinary  business,  as  for 
instance  in  the  purchase  of  property  essential  for  its  use,  and  bills 
and  notes  given  for  actual  loans  of  money.  In  like  manner,  an 
existing  debt  may  be  paid  by  means  of  bills  of  exchange,  when 
the  debt  could  not  be  created  originally  in  that  way.^  *^  Borrow- 
ing and  lending,"  says  Stuart,  V.  C,  ^^  are  things  perfectly  well 
anderstood,  and  although  the  procuring  of  money  by  means  of  a 
bill  of  exchange  confers  the  same  benefit  on  the  person  who  pro- 
cures it  as  if  he  were  to  borrow  the  amount,  yet  it  is  impossible  to 
consider  transactions  upon  bills  of  exchange  given  in  this  manner 
as  borrowing  and  lending  within  the  meaning  of  the  company's 
articles  of  association.  It  has  been  well  decided  that  a  balance 
due  a  bank  by  a  company  which  keeps  an  account  with  it,  and 
has  had  the  benefit  of  the  money,  is  a  debt,  but  not  a  loan  in  the 
proper  sense.'' 

226.  Accommodation  paper.  —  As  a  corollary  to  the  prop- 
osition that  a  corporation  may  make  negotiable  paper,  it  follows 
that  socb  paper,  though  made  for  accommodation,  is  binding  upon 
the  maker  in  the  hands  of  a  holder  in  good  faith  for  value.  It 
may  not  be  within  the  scope  of  the  corporate  powers  to  make  ac- 
commodation paper ;  but  having  a  general  power  to  make  negoti- 
able paper,  the  doctrine  of  ultra  vires  does  not  apply  when  in  a 
particular  case  a  corporation  abuses  this  general  power,  and  issues 
accommodation  paper  which  comes  into  the  hands  of  a  holder  for 
value  without  knowledge  of  such  abuse.^     The  corporation  is  es- 


giren  is  saflSciently  connected  with  the 
parpoees  for  which  the  acceptors  are  in- 
corporated. It  would  be  inconrenient  to 
the  last  degree  if  such  an  inquiry  could  be 
gone  into.  Some  bills  might  be  given  for 
a  consideration  which  was  valid,  as  for 
work  done  for  the  companv,  and  others  as 
a  security  for  money  obtained  on  loan  be- 
yond their  borrowing  powen.  It  would 
be  a  pernicious  thing  to  hold  that,  in  re- 
spect to  the  former,  the  corporation  might 
be  sued  by  an  indorsee,  but  io  respect  of 
the  latter  not." 


^  Waterlow  v.  Sharp,  L.  R.  8  Eq.  501 ; 
Serrell  v.  Derbyshire,  S.  &  W.  Hy.  Co.  9 
C.  B.  811. 

^  In  re  Cefn  Cilcen  Mining  Co.  L.  R. 
7  Eq.  88;  and  see  Waterlow  v.  Sharp, 
supra. 

'  Monument  Nat.  Bank  v.  Globe  Works, 
101  Mass.  57  ;  3  Am.  R.  32S.  See,  also, 
Farmers*  &  M.  Bank  v.  Empire  Stone 
Dressing  Co.  5  Boew.  (N.  Y.)  275  ;  Mait- 
land  V,  Citizens'  Nat  Bank,  40  Md.  540; 
17  Am.  R.  620;   Bank  of    Genesee  o. 
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topped  from  setting  up  the  defence  of  uUra  vires  in  such  case, 
because  it  has  virtually  represented  that  the  paper  was  given  for 
some  legitimate  purpose,  and  having  the  general  power  to  give 
negotiable  paper,  a  purchaser  cannot  be  presumed  to  know  that 
any  particular  obligation  was  given  for  an  unauthorized  purpose.^ 

227.  Paper  given  for  the  prosecution  of  an  unauthorised 
business. —  The  same  reasoning  applies  as  well  to  obligations 
given  by  a  corporation  for  money  borrowed  to  enable  it  to  prose- 
cute a  business  which  it  had  no  power  to  engage  in.  The  cor- 
poration having  the  general  power  to  borrow  money,  it  would  be 
pressing  the  doctrine  of  ultra  vires  to  an  extent  not  to  be  toler- 
ated, to  allow  it  to  evade  the  payment  of  the  money  on  the  ground 
that  it  expended  the  money  in  prosecuting  an  unauthorized  busi- 
ness, even  though  the  lender  knew  the  money  would  be  so  ex- 
pended, provided  the  business  itself  be  free  from  any  intrinsic 
immorality  or  illegality .^ 

228.  Of  course  if  the  holder  has  notice  that  the  instru- 
ment was  improperly  issued  by  the  corporation,  he  cannot  en- 
force it;  and  such  notice  may  be  either  actual  or  constructive.  A 
limitation  in  the  power  of  the  corporation  in  respect  to  issuing  a 
security,  imposed  by  statute  or  by  the  charter  of  the  company, 
must  be  taken  notice  of  by  every  person  dealing  with  it.  In  the 
leading  English  case  upon  this  subject,  Cockburn,  C.  J.,  deliver- 
ing the  judgment,  said:^  ^^It  is  contended  that  the  plaintiffs, 
not  having  had  any  knowledge  of  the  want  of  such  authority,  are 
entitled  to  treat  this  bill  as  a  bill  taken  from  a  partner  having  a 
general  power  of  drawing  bills,  and  which  might  be  considered  as 
drawn  for  partnership  purposes,  though,  in  fact,  it  was  drawn  by 
one  partner  in  fraud  of  the  others.     There  is,  however,  this  dif- 

Patchin  Bank,  13  N.  Y.  309 ;  Mechanics'  *  Bissell  u.  Michigan  S.  &  N.  Ind.  R. 

Banking  Association  v.  N.  Y.  &  S.  White  R.  Co/s.  22  N.  Y.  258,  289,  290,  per  Sd- 

Lead  Co.  35  N.  Y.  505 ;  Central  Bank  r.  den,  J. ;  Lexington  v.  Batler,  14  WalL 

Empire  Stone  Dressing  Co.  26  Barb.  (N.  282. 

Y.)  23;  Morford  v.  Farmers'  Bank,  lb.  *  Bradley  v,  Ballard,  55   111.  413;  8 

568;   Bridgeport  City  Bank  v.  Empire  Am.  R.  656. 

Stone  Dressing  Co.  30  Barb.  (N.  Y.)  421 ;  »  Balfour  v.  Ernest.  5  C.  B.  N.  S.  601 ; 

Olcott  V.  Tioga  R.  R.  Co.  27  N.  Y.  546  ;  28  L.  J.  (C.  P.)  170,  quotation  from  latter 

Stark  Bank  v.  U.  S.  Pottery  Co.  34  Vt.  report ;  and  see  Hood  v.  New  York  &  N. 

144 ;  Smead  v.  Indianapolis,  P.  &  C.  R.  H.  R.  R.  Co.  22  Conn.  502. 

R.  Co.  11  Ind.  104. 
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ference  between  that  case  and  the  present  one,  that  there,  there 
would  be  no  reason  for  supposing  that  the  bill  was  not  given  for 
partnership  purposes;  whereas  here,  the  bill  was  taken  by  the 
plain tiCFs  in  payment  of  a  debt,  for  the  discharge  of  which  they 
knew  it  was  not  within  the  general  scope  of  the  authority  of  the 
directors  of  this  society  to  draw  bills,  for  the  plaintiffs  must  have 
known  that  the  company  were  constituted  under  a  deed  of  set- 
tlement, to  which,  being  registered  pursuant  to  the  statute,  the 
plaintiffs  could  have  had  access,  and  the  case  which  has  been  re- 
ferred to  by  my  brother  Willes  shows  that  a  man  must  be  taken 
to  have  knowledge  of  the  contents  of  a  deed  of  this  kind." 

229.  Notes  under  corporate  seal.  —  Ordinary  promissory 
notes,  and  other  instruments  usually  made  without  sealing,  are 
not  infrequently  issued  by  corporations  under  the  corporate  seal. 
The  seal  in  such  cases  is  practically  without  effect.  It  does  not 
affect  the  negotiability  or  the  validity  of  the  instrument.^ 

A  note  signed  by  the  directors  or  other  officers  of  a  corpora- 
tion by  their  individual  names,  although  they  describe  themselves 
as  such  officers,  is  not  the  note  of  the  corporation  unless  it  pur- 
ports to  be  made  on  behalf  or  on  account  of  the  company.  Even 
the  affixing  of  the  corporate  seal  to  such  a  note  does  not  make  it 
the  note  of  the  corporation,  where  the  parties  do  not  otherwise  use 
terms  to  exclude  their  personal  liability.'  But  a  note  signed  by 
individual  officers  of  a  corporation,  ^  by  and  on  behalf  of  the  said 
society,"  was  held  to  be  binding  upon  the  company,  and  not  upon 
the  parties  who  signed  it.^  And  so  a  note  signed  by  individuals, 
^for"  a  corporation  named,  is  binding  upon  the  corporation  if 
the  signers  had  authority  to  bind  it.  But  where  such  persons 
•*  jointly  and  severally  "  promised  for  a  corporation,  these  words 
were  considered  as  fixing  the  undertaking  as  a  personal  one.^ 

1  ConDecticiit  Mat.  L.  Ins.  Co.  v.  Gleve-  Slate  &  Flafr  Co.,  limited,  do  promise  to 

land,  C.  &  C.  R.  R.  Co.  41  Barb.  (N.  Y.)  pay  J.  D.  £1,600,  with  interest  at  6  per 

9 ;  Halford  v.  Cameron's  C.  S.  C.  &  S.  Kj.  cent,  till  paid,  for  Tslne  received."    The 

Co.  16  Q.  B.  442 ;  Aggs  v,  Nicholson,  1  H.  company's  seal  was  affixed. 

&  N.  165 ;  Goodwin  v.  Robarts,  L.  R.  10  *  Aggs  v.  Nicholson,  tupra. 

Ex.  337 ;  In  re  General  Estates  Co.  L.  R.  *  Bradlee  v.  Boston  Glass  Mann&ctory, 

3  Ch.  758.  16  Pick.  (Muss.)  847,  cited  approvingly 

>  Datton  r.  Marsh,  L.  R  6  Q.  B.  361.  bj  Bramwell,  B.,  in  Aggs  v.  Nicholson, 

The  note  in  this  case  was  as  follows:  tupra, 
"We,  the  directors  of  the  Isle  of  Man 
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11.   Unsecured  Bonds  of  Corporations. 

230.  At  common  law  a  private  corporation  has  the  power 
to  issue  bonds  not  secured  by  mortgage,  for  any  parpose  for 
which  it  may  lawfully  contract  a  debt.  No  special  legislative 
authority  is  needed  unless  some  restriction  is  imposed  by  the  com- 
pany's charter,  or  by  general  enactment.  ^^  A  bond  is  merely  an 
obligation  under  seal.  A  corporation  haying  the  capacity  to  sue 
and  be  sued,  the  right  to  make  contracts  under  which  it  may 
incur  debts,  and  the  right  to  make  and  use  a  common  seal,  a 
contract  under  seal  is  not  only  within  the  scope  of  its  powers,  but 
was  originally  the  usual  and  peculiarly  appropriate  form  of  cor- 
porate agreement."  ^  Restrictions  upon  the  issuing  of  bonds  have 
been  imposed  in  some  states,  and  where  this  is  the  case  they 
can  be  issued  only  in  the  mode  and  for  the  purposes  authorized. 
Bonds  issued  in  disregard  of  such  statutes  are  void.^  They  may 
be  repudiated  not  only  by  the  corporation  itself,  but  by  a  subse- 
quent mortgagee  whose^  mortgage  is  not  made  expressly  subject  to 
them. 

A  railroad  company  unless  restrained  by  statute  has  power  to 
contract  debts,  and  the  power  to  acknowledge  its  indebtedness  by 
making  bonds  under  its  seal.^  This  is  a  very  different  question 
from  that  which  relates  to  the  power  of  such  corporation  to  mort- 
gage its  property  without  legislative  authority. 

231.  A  corporation  having  the  power  to  borrow  money  for 
a  speoifio  purpose  has  the  right  to  issue  any  instrument  in  ac- 
knowledgment of  the  debt  which  the  parties  may  consider  conven- 
ient. It  may  issue  bonds  for  such  debt  without  the  aid  of  any 
statute  in  terms  conferring  the  power  to  issue  bonds.^  Such  cor- 
poration has  the  same  power  as  an  individual  to  issue  any  kind  of 
instrument  acknowledging  its  indebtedness  and  promising  pay- 

1  Commonwealth  v.  Smith,  10  Allen  certain  rights  similar  to  those  of  a  atock- 

(Mass.),  448»  per  Hoar,  J.  holder.    McCalmont  v.  FhUa.  &  R.  B.  B. 

3  Commonwealth  v.  Smith,  tupra.    Un-  Co.  U  Pbila.  479 ;  38  Leg.  Int  168. 

der  the  rnle  that  the  powers  of  corpora-  *  Craven  v.  Atlantic  &  N.  C.  B.  R.  Co. 

tions  are  sueh  and  such  only  as  the  stat-  77  N.  C.  289. 

ntes  confer,  Thomas  v.  Railroad  Co.  101  «  Miller  v.  N.  Y.  &  Erie  R.  B.  Co.  18 

U.  S.  71.it  was  held  that  the  Philadelphia  How.  (N.  Y.)  Pr.  S74 ;  8  Abb.  Pr.  431 ; 

&  Beading  R.  R.  Co.  had  not  the  right  Dana  v.  Bank  of  U.  S.  5  W.  &  S.  (Pa.) 

by  their  charter  to  issue  deferred  income  S23 ;  KeU/  v.  Ala.  &  C.  R.  R.  Co.  58  Ala. 

bonds,  beiDg   irredeemable   bonds  with  489. 
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nient.  The  bonds  of  a  corporation  having  the  power  to  borrow, 
but  not  the  power  to  grant  a  mortgage  to  secure  the  loan,  are 
Talid  although  the  mortgage  is  void.  In  such  case,  when  it  is 
sought  to  enforce  the  bonds,  the  power  to  issue  them  is  all  the 
court  has  to  do  with,  and  the  company  is  liable  upon  them  with- 
out regard  to  the  mortgage.^ 

A  statute  authorizing  a  railroad  company  to  borrow  money 
from  time  to  time  for  maintaining  and  working  the  railroad,  and 
to  pledge  the  lands,  tolls,  and  revenues,  and  to  make  bonds  or 
debentures  for  securing  the  payment  of  the  sums  borrowed,  does 
not  restrict  a  company  to  the  use  of  bonds  or  debentures  rather 
than  other  evidences  of  debt.^ 

232.  A  statutory  bond  or  debenture  holder  in  England 
occupies  a  position  quite  different  from  that  of  a  mortgagee ;  while 
the  latter  has  a  lien  upon  the  tolls  and  traffic  receipts  of  the 
undertaking,  and  may  have  a  receiver  of  them  appointed  for  the 
purpose  of  paying  his  claim,  the  former  has  no  such  lieu  or  right 
to  have  a  receiver  appointed.^  A  judgment  creditor  might,  prior 
to  the  Railway  Companies  Act  of  1867,  as  against  such  bond- 
holder, levy  his  execution  upon  the  personal  or  real  property  of 
the  company.^  Although  such  creditor  had  recovered  his  judg- 
ment upon  a  debenture,  if  his  execution  was  paid  before  any  of 
the  other  bondholders  intervened,  he  might  keep  what  he  had  re- 
ceived. He  might  bring  a  suit  in  behalf  of  himself  and  all  other 
bondholders,  but  was  not  bound  so  to  do.  The  non-priority  clauses 
of  the  statute  were  regarded  as  applying  between  executions  and 
not  as  between  bonds.^ 

An  English  company  owning  land  in  Italy  issued  bonds  or 
debentures  binding  their  ^'  estate,  property,  and  effects,"  and  it 
was  claimed  that  they  constituted  a  charge  upon  the  land,  and 
that  the  debenture  holders  could  restrain  a  sale  of  it  under  a  sub- 
sequent morl^age ;  but  the  Master  of  the  Rolls  held  them  to  be 
merely  bonds,  and  that  they  created  no  mortgage  or  lien  ;  that 
even  if  they  had  been  mortgages  they  could  not  be  preferred  to 

^  Philadelphia  &  S.  R.  R.  Co.  v.  Lewis,  *  Bowen  v,  Brecon  Ry.  Co.  L.  R.  3  Eq. 

S3  Pa.  St.  33.  541,  548;  Russell  v.  East  Anglian  Ry. 

<  Commercial  Bank  v.  Great  Western  Co.  3  Mac.  &  G.  104, 151. 

Ry.  Co.  3  Moore  P.  C.  C.  (N.  S.)  295.  «  Imperial  Mercantile  Credit  Abb.  v. 

'  Imperial   Mercantile  Credit  Abs.  v,  Newrjr  &  Armagh  Ry.  Co.  tupra, 
Newry  &  A.  Ry.  Co.  2  Ir.  Eq.  524;  Pres- 

ton  V.  Great  Yarmouth,  L.  R.  7  Ch.  655.  199 
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subsequent  mortgages  which  had  been  perfected  by  registry  ac- 
cording to  the  law  of  Italy,  although  the  mortgagees  had  notice, 
according  to  the  English  law,  of  the  prior  charge ;  and  further, 
that  the  Italian  court  was  the  proper  forum  to  exercise  jurisdic- 
tion in  the  matter.^ 

233.  Prohibition  against  issuing  notes  for  circulation  as 
money.  —  Bonds  of  a  canal  or  railroad  company  issued  in  the 
course  of  its  legitimate  business  do  not  fall  within  a  statutory 
prohibition  against  issuing  notes  for  a  circulating  medium  in  the 
similarity  of  a  bank  note,  the  intention  of  the  statute  being  to 
prohibit  the  exercise  of  banking  privileges.^  It  was  urged  that 
inasmuch  as  the  legislature  had  conferred  upon  the  canal  com- 
pany power  to  borrow  money  on  mortgage  to  enable  it  to  com- 
plete its  work,  this  authority  covered  the  whole  scope  of  power 
possessed  by  the  company,  and  it  could  not  issue  bonds  without 
such  mortgage ;  and  it  was  insisted  that  the  parties  executing 
such  bonds  made  themselves  personally  liable.  But  it  was  held 
that  the  company  had  of  necessity  the  right  to  enter  into  such 
obligations  in  carrying  out  the  purposes  of  the  corporation,  and 
that  the  obligations  were  binding  upon  it.^ 

An  insurance  and  loan  company  which  was  forbidden  ^^  to  issue 
for  circulation  as  money  any  of  its  own  promissory  notes  in  the 
nature  of  bank  notes  or  certificates  of  deposit  payable  to  bearer,'* 
having  issued  certain  certificates  of  deposit  payable  to  order,  it 
was  found  as  a  fact  that  they  were  not  intended  for  circulation  as 
money.  After  an  indorsement  in  blank  by  the  payee,  they  in 
effect  became  payable  to  bearer;  and  it  was  admitted  in  point 
of  law  that  they  were  fully  negotiable ;  but  it  was  decided  that 
the  issue  of  these  instruments  was  not  illegal,  and  that  thei'efore 
the  company  was  liable  upon  them.^ 

234.  The  issuing  of  income  bonds,  for  the  payment  of  the 
interest  and  principal  of  which  the  income  of  a  railroad  company 
is  specifically  pledged,  does  not  debar  the  company  of  the  l^al 

^  Norton  v.  Florence  Land  &  Pablic        '  McMasters  v.  Reed,  $upra. 
Works  Co.  26  Week.  Rep.  123.  *  Mamford  v.  Am.  life  Ins.  &  Trust 

*  McMasters  v.  Reed,  1  Grant  (Pa.),  36 ;     Co.  4  N.  Y.  463. 
Ilnbbard  r.  New  York  &  H.  R.  R.  Co.  36 
Barb.  (N.  Y.)  286. 
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right  to  execute  a  mortgage  of  its  road  and  property  to  secure 
the  payment  of  other  bonds.  The  pledge  of  tlie  income  is  bind- 
ing npon  the  company,  but  is  no  incumbrance  upon  the  property 
itself,  which,  under  a  subseqaent  mortgage,  may  be  taken  out  of 
the  possession  of  the  company  and  applied  to  the  payment  of  the 
mortgage  debt.^ 

A  railroad  company  having  made  a  first  and  second  mortgage 
of  its  property  issued  certain  income  bonds,  wherein  it  was  re- 
cited, that  *^  for  the  punctual  payment  of  the  interest  and  prin- 
cipal of  said  obligations,  and  of  others  of  like  tenor,  issued  or  to 
be  issued,  in  preference  to  the  payment  of  dividends  on  the  cap- 
ital stock  of  said  company,  the  income  arising  from  the  road  and 
its  appurtenances  is  hereby  specifically  pledged  ;  ^'  subsequently 
the  company  executed  a  mortgage  of  its  whole  line,  and  was 
about  to  issue  bonds  under  it,  when  the  holders  of  certain  of  the 
income  bonds  filed  a  bill  to  restrain  the  sale  of  the  mortgage 
bonds.  It  was  contended  in  their  behalf  that  the  company  could 
not,  without  a  violation  of  their  own  obligations,  tantamount  to 
fraud,  attempt  to  impair  the  unrecorded  lien  on  their  property 
by  placing  on  record  a  mortgage  designed  to  secure  third  mort- 
gage bonds  to  be  paid  in  order  after  the  first  and  second  mortgage 
bonds ;  and  therefore  that  the  company  ought  to  be  restrained 
from  issuing  the  third  mortgage  bonds,  which,  in  the  hands  of 
band  fide  purchasers  without  notice  of  the  unrecorded  lien  of  the 
income  bonds,  would  be  preferred.  It  was  held,  however,  that 
fraud  could  not  be  imputed  to  the  company  in  consequence  of 
the  issuing  of  the  third  mortgage  bonds,  and  that  it  was  not  in 
any  way  precluded  from  executing  such  subsequent  obligations. 
The  terms  of  the  income  bonds  were  declared  to  be  specific,  and 
the  holders  confined  to  the  preference  therein  set  forth.^ 

1  Perkins  v,  Deptford  Her  Co.  13  Sim.       >  Garrett  v.  Maj,  19  Md.  177. 
277,  281. 
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INTEEEST  AND  INTEREST  COUPONS. 


L  The  oontnct  to  pay  interest,  235- 

837. 
II.  Negotiability  of  coupons,  238-245. 
IIL  Order  of  payment  of  coupons,  246- 

255. 


IV.  Interest  on  overdue  coupons  and 
bonds,  256-260. 
V.  Suits  upon  coupons,  261-267. 


J.  The  Contract  to  pay  Interest. 

235.  The  terms  in  whioh  coupons  are  expressed  are  very 
different.  Usually  they  are  in  the  form  of  express  promises  to  pay 
the  interest  due  at  fixed  times  to  the  bearer  at  a  place  designated.^ 
In  such  case  the  instrument  is  a  complete  contract  in  itself,  and 
may,  when  consistent  with  the  terms  of  the  bond,  be  declared  on 
as  such  without  reference  to  the  bond.  But  sometimes  a  coupon 
is  merely  a  memorandum  of  the  interest  due,  and  of  the  time  and 
place  of  payment,  without  any  express  promise  of  payment.^  In 
such  case  the  coupon  is  not  a  complete  instrument  in  itself,  and 
can  be  declared  on  only  in  connection  with  the  bond.  Again,  a 
coupon  may  be  in  the  form  of  a  draft  for  the  interest  in  favor  of 
bearer.^  In  such  case,  however,  the  coupon  is  not  strictly  a  bill 
of  exchange.  It  is  not  intended  for  acceptance.  It  is  usually 
drawn  against  funds  deposited  to  meet  it,  and  is  therefore  more 
like  a  check.  If  such  a  coupon  be  construed  as  a  mere  token  or 
ticket  or  warrant,  indicating  the  time  when  and  the  place  where 
the  interest  is  due,  it  will  satisfy  the  terms  in  which  it  is  ex- 
pressed, and  be  consistent  with  the  bond  and  the  purpose  for 
which  the  coupon  was  devised.* 

Whatever  be  the  form  of  the  coupon,  its  purpose  is  substan- 
tially the  same,  which  is  to  afford  to  the  holder  evidence  of  his 
right  to  demand  the  interest  according  to  the  provisions  of  the 

1  As  in  Thomson  v,  Lee  County,  3  '  Sheboygan  County  v,  Parker,  3  Wall. 

Wall.  327.  93  ;  Arents  v.  Commonwealth,  18  GratL 

<  As  in  Woods  v.  Lawrence  County,  I  (Va.)  750,  774. 

Black,  386.  ^  Arents  v.  Commonwealth,  tuprtu 
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bond,  and  a  convenient  mode  of  collecting  it ;  and  to  afford  to 
the  maker  of  the  bond  a  convenient  voucher  of  the  payment  of 
the  interest. 

The  contract  for  the  payment  of  the  interest  is  generally  fully 
defined  by  the  bonds,  while  the  coupon  for  the  interest  often  ex- 
presses the  contract  very  imperfectly.  When  such  is  the  case,  the 
instruments  necessarily  being  construed  together,  the  bond  de- 
termines what  the  contract  is.  A  coupon,  also,  which  in  terms 
differs  from  the  contract  contained  in  the  bond,  must,  by  construc- 
tion, be  made  consistent  with  that  contract ;  and  in  this  connec- 
tion the  purpose  for  which  the  coupon  is  given  is  to  be  considered. 

The  cutting  of  the  coupon  from  the  bond  does  not  change  the 
contract  as  determined  by  the  bond  and  mortgage.^  Then,  inas- 
much as  the  bond  necessarily  refers  to  the  mortgage  securing  it, 
the  provisions  of  the  mortgage  with  reference  to  the  terms  and 
conditions  of  payment  necessarily  affect  the  character  of  the 
coupon,  determining,  for  instance,  its  negotiability.^ 

Coupons  are  often  signed  by  a  printed  fac-simile  of  the  auto- 
graph of  the  maker,  or  of  the  officer  empowered  to  execute  the 
bonds ;  and  this  constitutes  a  legal  signature,  thought  not  ex- 
pressly authorized  by  statute.^ 

236.  Usury  laws  do  not  generally  apply  to  bonds  issued  by 
corporations.  They  are  expressly  excepted  from  the  operation  of 
the  statutes  in  several  states.^  In  England  debentures  may  be 
issued  at  a  discount,  and  the  holdera  will  be  allowed  to  prove  for 
the  full  nominal  amount  in  proceedings  for  winding  up.^ 

The  usury  laws  apply  to  corporations,  in  the  absence  of  special 
l^slation,  to  the  same  extent  as  to  natural  persons,  and  corpora- 

1  McClelland  v,  Norfolk  Sa  R.  R.  Co.  KewTork:  R.  S.  1889,  p.  1732,  §  1. 

110  N.  T.  469.  Wifooodn :  R.  S.  1878,  §  1690. 

*  McClelland  v.  Norfolk  So.  R.  R.  Co.  In  seyeral  other  states  and  territoriee 
wpra.  there  are  no  usnrj  laws.    See  Jones  on 

*  Pennington  v.  Baehr,  48    Cal.  565 ;  Mortgages,  §  633. 

McKee  v.  Vernon  County,  3  Dill.  210;  ^  In  re  Anglo-Dannbian  Steam  Nar. 

Lynde  v,  Coantj,  16  Wall.  6.  Co.  L.  R.  20  £q.  339  ;  Foss  v.  Harbottle, 

4  DakoU:  R.  Civil  Code  1883.  §  464.  2  Hare,  461 ;  In  re  Regent's  Canal  Iron 

Iowa :  I  R.  Code  1880,  §  1283.  Works  Co.  24  W.  R.  687  ;  Planters'  Ware- 

Xaine:  R.  S.  1883,  ch.  51,  §  56.  honse  Co.  v.  Johnson,  62  Ga.  308;  In  In 

XinnatoU:  Stats.  1878,  p.  382,  §  71.  re  Blakely  Ordnance  Co.  L.  R.  8  £q.  244, 

Hebraaka:  Comp.  Stats.  1885,  ch.  16,  the  Master  of  the  Rolls,  Romilly,  allowed 

§  117.  proof  for  only  the  sum  actually  advanced. 


Hew  j6SMy :  2  R.  8. 1877,  p.  931,  $  108. 
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tions  cannot,  any  more  than  individuals,  legally  sell  their  bonds, 
bearing  the  highest  rate  of  interest,  at  a  discount,  for  the  purpose 
of  borrowing  money .^ 

A  statute  authorizing  corporations  to  sell  their  bonds  at  a  dis- 
count may  have  no  application  to  foreign  corporations,  so  that  the 
same  provisions  as  to  interest  and  usury  apply  to  them  that  apply 
to  private  individuals.^ 

A  special  clause  in  a  charter,  authorizing  a  company  to  borrow 
money  on  such  terms  as  may  be  agreed  upon  by  the  parties,  over- 
rides an  existing  general  law  upon  the  subject,  and  enables  it  to 
borrow  at  any  rate  of  interest.* 

Under  a  statute  authorizing  the  sale  of  corporate  bonds  at  less 
than  par  value,  there  can  be  no  ground  of  objection  to  an  exchange 
of  the  bonds  for  iron  rails.  It  could  make  no  difference  whether 
the  bonds  were  sold  at  a  reduced  rate  and  the  iron  rails  bought 
for  cash,  or  the  bonds  exchanged  directly  for  the  iron  rails ;  the 
transaction  might  easily  be  made  to  assume  either  form.^ 

When  a  statute  limits  the  rate  of  interest  a  corporation  may  pay 
for  loans,  but  does  not  provide  for  the  times  of  payment,  it  is  a 
proper  exercise  of  the  power  to  make  the  interest  payable  semi- 
annually. So  long  as  the  specified  rate  be  not  exceeded,  the  pay- 
ment of  the  interest  may  be  regulated  according  to  the  usual 
course  of  dealing  in  borrowing  money .^ 

237.  The  law  of  the  place  where  a  bond  is  made  payable, 
as  a  general  rule,  determines  whether  it  is  usurious  or  not.  If  it 
be  not  usurious  by  that  law,  a  plea  of  usury  cannot  be  sustained. 


1  CiayeD  v.  Atlantic  &  N.  C  R.  R.  Co. 
77  N.  C.  289. 

*  McQregor  r.  Covington  &  L.  B.  R. 
Co.  I  Dis.  (Ohio)  509. 

*  Morriflon  v.  Eaton  &  H.  R.  R.  Co.  14 
Ind.  110;  Traders*  Nat.  Bank  v.  Manu- 
facturing Co.  96  N.  C.  298 ;  3  S.  E.  Rep. 
363.  A  similar  provision  in  a  bank  char- 
ter was  held  to  confer  a  pqwer  to  be  exer- 
cised under  the  restraints  of  the  general 
law,  and  not  independently  of  them ;  for 
it  was  not  supposed  that  it  was  the  inten- 
tion, in  granting  the  charter,  to  relieve  the 
bank  from  the  restraints  imposed  upon  all 
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other  banking  institutions,  to  the  oppres- 
sion of  borrowers  from  such  bank.  In  the 
cases  referred  to  in  the  text,  the  enabling 
clause  is  for  the  benefit  of  the  borrower. 
A  distinction  is  to  be  observed  between 
a  provision  allowing  corporations  to  lend 
money  at  a  usurious  rate  of  interest,  and 
a  provision  allowing  a  corporation  to  6or- 
row  money  at  such  rate.  Simonton  v. 
Lanier,  71  N.  C.  498. 

*  Coe  r.  Columbus,  P.  &  I.  R.  R.  Co. 
10  Ohio  St.  372. 

*  Coe  V,  Colnmbas»  P.  &  I.  R.  R  Co. 
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unless  it  alleges  that  the  place  of  payment  was  inserted  as  a  shift 
to  eviide  the  law  of  the  place  where  the  bond  was  made.^ 

When  the  rate  of  interest  at  the  place  where  the  bonds  are 
made  differs  from  that  at  the  place  where  they  are  made  pay- 
able, the  parties  may  stipulate  for  either  rate,  and  their  contract 
will  govern.^ 

The  laws  of  the  state  where  the  corporation  was  organized 
and  issued  its  bonds  determine  the  question  of  usury  as  to  such 
bonds,  in  a  suit  in  the  same  state  to  enforce  them,  although  they 
are  made  payable  in  another  state,  whose  laws  are  different.^  The 
statute  of  such  other  state  where  the  bonds  are  made  payable 
might  control  in  an  action  upon  the  bonds  in  that  state. 

II.  Negotiability  of  Coupons. 

238.  Coupons  which  promise  payment  to  bearer  are  in  le- 
gal effect  promissory  notes  by  the  law  merchant,  and  possess  all 
the  attributes  of  negotiable  paper.^  The  purchaser  of  such  cou- 
pons is  not  an  assignee  of  the  causes  of  action,  but  he  acquires 
title  by  delivery,  and  the  promise  to  bearer  is  a  promise  to  him- 
self directly.^  Even  when  the  coupons  themselves  do  not  pur- 
port to  be  negotiable,  if  the  bonds  to  which  they  belong  are  ne- 
gotiable, the  coupons  are  negotiable  also,  so  long  as  they  are  not 
detached  from  the  bonds.  The  title  to  negotiable  interest  cou- 
pons passes  from  hand  to  hand  by  mere  delivery,  and  a  transfer 
of  possession  is  presumably  a  transfer  of  title,  but  does  not  im- 
port a  guaranty  of  payment.^ 


1  Janction  R.  K.  Co.  v.  Bank  of  Ash- 
land, 12  Wall.  226;  Butler  v.  Myer,  17 
Ind.  77 ;  Butler  v.  Edgerton,  15  Ind.  15. 

^  1  Jones  on  Mortgages,  §§  656-663; 
Cromwell  v.  County  of  Sac,  96  U.  S.  51, 
62 ;  Miller  u.  Tiffany,  1  Wall.  298. 

*  Craven  v.  Atlantic  &  K.  C.  R.  R.  Co. 
77  N.  C.  289. 

«  Mercer  County  r.  Hacket,  1  Wall.  83 ; 
Thomson  r.  Lee  Connty,  3  Wall.  327; 
Aurora  City  v.  West,  7  Wall.  83,  105  ; 
Clark  p.  Iowa  City,  20  Wall.  583 ;  Ken. 
nard  p.  Cass  County,  3  Dill.  147;  Chesa- 
peake &  O.  Canal  Co.  v,  Blair,  45  Md. 
102, 110;  Cicero  v.  Clifford,  53  Ind.  191 ; 
Gnbongh  V.  Norfolk  &  P.  R.  R.  Co.  1 


nnghes,  410;  Arents  u.  Commonwealth, 
18  Gratt.  (Va.)  750;  Miller  v.  Berlin,  13 
Blatchf.  241;  Cooper  v,  Thompson,  lb. 
434 ;  Haven  v.  Grand  Junction  R.  R.  & 
Depot  Co.  109  Mass.  88;  Spooner  v. 
Holmes,  102  Moss.  503 ;  3  Am.  R.  491 ; 
First  Nat.  Bank  v.  Mount  Tabor,  52  Vt 
87  ;  Bailey  v.  County  of  Buchanan,  22  J. 
&  S.  (N.  Y.)  237. 

Contra,  but  not  authorities,  Chirke  v< 
Jiinesville,  1  Biss.  98 ;  Myers  v.  York  & 
C.  R.  R.  Co.  43  Me.  232. 

>  Cooper  V.  Thompson,  13  Blatchf.  434, 
437 ;  Lexington  v,  Butler,  14  Wall.  282, 
283. 

^  Ketchnm  r.  Duncan,  96  U.  S.  659. 
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239.  Coupons  axe  not  rendered  non-neffotiable  by  the  fact 
that  they  are  not  made  payable  to  bearer.^  Such  coupons  are 
to  be  taken  in  connection  with  the  bonds  to  which  they  are  an- 
nexed, and  though  not  themselves  negotiable  instruments  by  the 
law  merchant,  they  follow  the  instrument  to  which  they  are  at- 
tached, and  when  that  is  negotiable  the  coupons  are  negotiable.^ 
The  obligation  to  pay  the  interest  is  to  be  found  in  the  bond,  not 
in  the  coupons.  These  are  intended  by  the  parties  to  be  evidence 
of  debt  in  the  hands  of  the  holder,  and  proof  of  payment  when 
in  possession  of  the  debtor.  By  the  contract  of  the  parties  and 
the  usage  of  the  country,  they  are  sufficient  evidence  of  a  debt  to 
the  holder  as  against  the  obligors  of  the  bonds.  The  possession 
of  them  is  primd  fade  evidence  that  the  holder  is  the  holder  of 
the  bond,  or  was  so  when  they  were  cut  off,  and  as  such  entitled 
to  receive  the  interest. 

240.  On  the  other  hand,  though  the  coupons  are  payable  to 
bearer,  they  may  be  rendered  non-negotiable  by  the  terms 
of  the  bond  and  mortgage,  through  a  reference  contained  in  the 
coupons  to  the  bond  upon  which  they  represent  the  interest  pay- 
able. It  is  essential  to  the  negotiability  of  an  instrument  that  it 
should  be  payable  unconditionally.  When,  therefore,  the  mort- 
gage invests  a  majority  of  the  bondholders  with  the  power,  at 
their  option,  to  waive  defaults  in  the  payment  of  the  moneys  se- 
cured by  the  mortgage,  the  negotiable  character  of  the  bonds  is 
destroyed ;  and  if  the  coupons,  though  payable  to  bearer  and  de- 
tached from  the  bonds,  refer  to  the  bonds  and  purport  to  be  for 
the  payment  of  the  semi-annual  interest  accruing  thereon,  a  pur- 
chaser is  put  upon  inquiry,  and  is  chargeable  with  notice  of  all 
the  bonds  contain,  or  that  the  mortgage  securing  the  bonds  con- 
tains, and  the  coupons  partake  of  the  non-negotiable  character 
of  the  bonds.  After  the  majority  of  the  bondholders  have  exer- 
cised this  power  of  waiver  in  accordance  with  the  terms  of  the 
mortgage,  and  further  in  accordance  therewith  have  postponed  the 

1  Smith  V.  Clark,  54  Mo.  58.    The  con-  «  McCoy  v.  Washington  Co.  3  Wall, 

pons  in  this  case  were  in   the  following  Jr.  381.     The  coupons  were  as  follows: 

form :"  State  of  Missoari.   Bond  No.  51.  **  Washington  County  Bonds.    Warrants 

S35.     The  Conntj   of   Clark  will  pay  for  thirty  dollars  interest  on  bond  No. 

thirty-fire  dollars  on  this  coupon  on  the  108,  payable  in  the  city  of  New  York  on 

first  day  of  Jannary,  1867,  at  the  treas-  the  15th  of  May,  1857."     SceJ 
ary  of  said  countr." 
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payment  of  interest  thereunder  for  a  definite  period,  an  action  at 
law  cannot  be  maintained  upon  the  coupons  until  the  period  of 
extension  has  expired,  though  the  plaintiff,  as  holder  of  such  cou- 
pons, has  not  assented  to  the  postponement.^  But  every  coupon 
holder  would  have  the  right  to  insist  that  the  conditions  of  the 
exercise  of  the  power  of  waiver  should  be  exactly  complied  with  ; 
and  therefore,  where  the  mortgage  provided  that  no  action  of  the 
trustees  or  of  the  bondholders  should  have  any  effect  on  any  sub- 
sequent default,  there  could  be  no  effectual  waiver  of  a  default  in 
anticipation  of  it,  and  therefore  a  waiver  of  such  future  defaults 
would  be  no  defence  to  an  action  upon  coupons  subsequently  fall- 
ing due.^ 


241.  Interest  coupons,  detaohed  ftora  bonds,  payable  to 
bearer  at  a  specified  time  and  place,  are  negotiable  promises  for 
the  payment  of  money,  and  therefore  subject  to  the  same  rules  as 
bank  bills  or  other  n^otiable  instruments.^  Such  coupons,  hav- 
ing been  detached  and  sent  to  New  York  by  express,  on  March 
31, 1871,  for  presentation  and  payment,  were  on  that  day  stolen 
from  the  express  office,  and  on  the  third  day  of  April  following 
were  purchased  by  the  plaintiff  in  good  faith  at  Albany.  He 
was  held  to  have  acquired  a  valid  title  to  them  as  against  the 
true  owner.  The  fact  that  the  coupons  are  declared  to  be  for 
interest  upon  bonds  specified  by  their  numbers  does  not  destroy 
their  negotiability  when  separated  from  the  bond,  or  impair  the 
title  of  one  purchasing  from  another  without  production  of  the 
bond.^  Though  overdue,  such  coupons  are  still  negotiable  instru- 
ments, and  one  who  has  taken  them  before  may  after  maturity 
give  a  good  title  to  another.^ 

A  coupon  for  accrued  interest,  payable  to  bearer,  is  just  as 


I  McCIellaDd  r.  Norfolk  So.  R.  R.  Co. 
no  N.  T.  469;  4  Railw.  &  Corp.  L.  J. 
545. 

*  McClelland  v.  Norfolk  So.  R.  R.  Co. 

*  Clark  V.  Iowa  City,  20  Wall.  583 ; 
Aurora  City  r.  West,  7  lb.  82 ;  Walnut  r. 
Wade,  103  U.  S.  683;  Hinckley  v.  Union 
Pac.  R.  R.  Co.  129  Mass.  52 ;  First  Nat. 
Bank  v.  Mount  Tabor,  52  Vt.  87;  De 
Graaf  0.  Wyckoff,  13  Daly  (N.  Y.),  366. 

*  Evertaon  v.  National  Bank  of  New- 


port, 66  N.  y.  14;  23  Am.  Rep.  9.  The 
form  of  the  coupons  waa  as  follows :  "  S35. 
The  Indianapolis,  B.  &  W.  Railway  Com- 
pany will  pay  the  bearer,  at  its  agency  in 
ihe  city  of  New  York,  thirty-fire  dollars, 
in  i;old  coin,  on  the  Ist  day  of  April, 
1871,  for  semi-annual  interest  on  bond 
No.    .  A.  P.  Lewis,  Secretary." 

^  Grand  Rapids  &  Indiana  R.  R.  Co.  r. 
Sanders,  54  How.  (N.  Y.)  Pr.  214 ;  Arents 
V.  Commonwealth,  18  Giatt.  (Va)  750. 
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much  a  lien  under  the  mortgage  ^veu  to  secure  the  bond  as  the 
.  bond  itself  ;  and  it  is  just  as  much  a  lien  after  it  is  detached  from 
the  bond  as  before,  and  when  held  by  another  person  as  when 
held  by  the  bondholder.  The  fact  that  the  coupon  is  made  paya- 
ble to  bearer  shows  that  a  severance  from  the  bond  was  contem- 
plated. It  is  part  of  the  mortgage  debt,  and  being  made  capable 
of  separate  transfer,  an  assignment  of  it  carries  a  corresponding 
interest  in  the  mortgage  security.  Upon  a  foreclosure  of  the 
mortgage,  the  holder  of  a  detached  coupon  is  entitled  to  aj^ro  rata 
distribution  with  the  holders  of  the  residue  of  the  mortgage  debt.^ 

242.  But  coupons  not  payable  to  bearer  or  order  are  not  ne- 
fiTOtiable  when  separated  from  the  bonds.^  It  is  doubted  whether 
the  parties  to  an  instrument  can  give  it  a  negotiable  character, 
with  all  the  incidents  pertaining  to  negotiable  papers,  when  it  is 
not  in  terms  within  the  class  of  instruments  known  to  the  law 
as  negotiable.^  It  is  not  essential  that  an  interest  warrant  should 
be  negotiable  for  the  purpose  of  its  serving  as  authority  from 
the  railroad  company  to  its  financial  agent  to  pay  the  amount 
named  in  it  upon  presentation,  although  detached  from  the  bonds.*^ 

^  Miller  v,  Rutland  &  W.  R.  R.  Co.  40  thority  to  receive  the  money  bj  the  per- 

Vt.  399;  Sewall  r.  Brainerd,  38  Vt.  364.  son  presenting  it,  even  as  against  the  true 

^  Evertson  v.  National  Bank  of  New-  owner.  Bat  if  this  be  conceded,  it  does 
port,  66  N.  Y.  14, 20 ;  23  Am.  Rep.  9.  The  not  make  them  negotiable  as  between 
form  of  the  warrant  was  as  follows :  "  $35.  third  persons.  In  this  contract,  as  in 
Interest  warrant  for  thirty  -  five  dollars  others,  its  negotiability  depends  upon  its 
(S35),  upon  bond  No.  of  the  DanyiUe,  terms;  and  the  rule  id,  with  certain  ex- 
Urban  a,  Bloomington  &  Pekin  Railroad  ceptions  not  applicable  to  this  case,  that 
Company.  Payable  in  gold  coin  at  the  in  instruments  for  the  payment  of  money, 
office  of  the  Farmers'  Loan  and  Trust  if  no  one  be  designated  as  payee,  either  by 
Company  in  the  city  of  New  York,  April  name  or  as  bearer,  the  instrument  is  not 
1,  1871.  a  promissory  note.  If  these  warrants  are 
•'  W.  J.  Ermentrout,  Secretary."  not  promissory  notes,  they  are  not  nego- 

See,  also,  Myers  i;.  York  &  C.  R.  R.  Co.  tiable ;  they  are  neither  checks  nor  bills 

43  Me.  232 ;  Jackson  v.  York  &  C.  R.  R.  of  exchange.  .  .  .  The  contract  embodied 

Co.  48  Me.  147 ;  Crosby  v.  New  London,  in  these  interest  warrants,  so  far  aa  any 

W.  &  P.  R.  R.  Co.  26  Conn.  121.  contract  can  be  implied,  cannot,  upon 

'  Crouch  V.  Credit  Foncier,  L.  R  8  Q.  principle  or  within  any  well-considered 

B.  374.  authority,  be  made  an  exception  to  the 

^  In  Kvertson  v.  National  Bank  of  New-  general  rules  by  which  the  negotiability 
port,  8u})ra,  Mr.  Justice  Allen  said :  "  It  is  of  promises  for  the  payment  of  money  is 
possible  that,  as  between  such  agent  and  determined.  There  is  no  usage  or  cns- 
the  debtor  corporation,  the  possession  and  torn  proved  that  would  give  these  war- 
presentment  of  the  interest  warrants  at  rants  a  negotiable  character,  even  if  cus- 
maturity  would  be  evidence  of  an  au-  torn  and  usage  so  recent  as  one  applicable 
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Therefore  one  who  in  good  faith  purchased  such  warrants  after 
they  had  been  stolen  from  the  rightful  owner  acquired  no  bet- 
ter title  to  them  than  his  vendor  had  and  could  convey,  and  the 
transaction  was  the  same  in  legal  effect  as  the  purchase  of  any 
article  of  merchandise  from  one  having  no  title  or  authority  to 
sell. 

Divid<^nd  warrants  of  the  Bank  of  England  payable  to  a  paii:ic- 
alar  person,  without  words  making  them  transferable,  were  held 
not  negotiable,  although  by  custom  they  had  been  so  treated  for 
sixty  years.* 

243.  Overdue  coupons,  like  other  overdue  negotiable  instru- 
ments, though  in  the  hands  of  a  bond  fide  purchaser  for  value,  are 
subject  to  all  the  defences  and  equities  that  attach  to  ordinary 
eho8e$  in  action;  the  purchaser  takes  no  better  title  than  the 
party  from  whom  he  received  them  had.^ 

A  purchaser  of  overdue  coupons  takes  only  the  title  of  the 
vendor,  and  therefore  acquires  no  title  at  all  to  such  coupons 
when  they  have  been  obtained  by  fraud  or  theft.^ 

If  the  corporation  pays  overdue  coupons  to  the  person  pre- 
senting them  after  notice  that  they  have  been  stolen,  the  corpo- 
ration is  liable  as  promisor  to  the  true  owner;  and  it  is  not 
necessary  that  such  notice  should  contain  an  offer  of  a  bond  of 
indemnity.* 

The  fact  that  past  due  coupons  are  attached  to  a  bond  at  the 
time  of  its  purchase  does  not  invalidate  the  purchaser's  title  as  a 
bond  fide  purchaser  of  the  coupons  thereafter  to  become  due,  and 
of  the  bond  itself.^  The  burden  of  proof  is  upon  the  defendant  to 
show  the  existence  of  any  other  facts  which,  in  connection  with 
the  overdue  coupons,  might  deprive  the  purchaser  of  the  charac- 
ter of  a  bond  fide  holder. 

Certificates  issued  for  overdue  interest  do  not  constitute  a  no- 
vation of  the  debt,  unless  a  novation  be  shown  to  have  been 

to   these    instmineDts   would   be   could  *  Gilbongh  tr.  Norfolk  &  P.  R.  R.  Co.  1 

change  their  legal  efiFect.*'  Hnghes,  410. 

<  Partridge  v.  Bank  of  England,  9  Q.  «  Hinckley  r.  Union  Pac.  R.   R.  Co. 

B.  396.  129  Mass.  62. 

'  brents  v.  Commonwealthp  18  Gratt.  *  Miller  v.  Berlin,  13  Blatchf.  245,  250; 

(Va.)  7.50.  Child  v.  N.  Y.  &  N.  B.  R.  R.  Ca  129 

Mass.  170. 
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intended.     Such  interest  is  still  a  lien  if  the  debt  was  originally 
a  lien.^ 

244.  A  coupon  is  ordinarily  considered  due  and  payable, 
aside  from  the  question  of  days  of  grace,  on  the  day  when  the 
interest  it  represents  is  by  the  terms  of  the  bond  made  payable.^ 
It  is  not  the  less  payable  at  such  times  because  the  bond^provides 
that  the  interest  shall  be  paid  on  presenting  or  surrendering  the 
proper  coupon.  This  evidence  of  title  must  be  produced  before 
the  money  it  calls  for  can  be  demanded,  and  it  must  be  surren- 
dered when  the  money  is  paid.  But  this  is  just  what  the  law 
requires  of  every  holder  of  a  negotiable  security,  and  no  more. 
Such  a  coupon,  as  to  the  time  of  its  maturity,  is  different  from  a 
note  payable  on  demand.  It  becomes  due  without  any  demand 
or  presentation.^ 

245.  Negotiable  interest  coupons  are  entitled  to  days  of 
grace,  like  other  negotiable  instruments  payable  at  a  given  day 
or  on  time ;  and  therefore  one  purchasing  them  after  the  expira- 
tion of  the  time  of  payment  specified,  but  before  the  expiration  of 
the  days  of  grace,  is  a  purchaser  before  maturity.^  Such  coupons 
having  every  other  characteristic  of  promissoiy  notes,  they  cannot 
be  excepted  from  the  general  rule  which  by  commercial  usage, 
sanctioned  by  law,  is  applied  to  every  instrument,  negotiable  in 
its  character,  coming  within  the  ordinai-y  definition  of  bills  of 
exchange  or  promissory  notes.     If  they  were  payable  at  a  fixed 

1  In  re  Atlantic,  Miiis.  &  O.  R.  R.  3  regarded  and  treated,  as  well  hy  promisor 

iHnghes,  820.  as  promisee,  as  payable  at  the  da}',  and 

^  Arents  v.  Commonwealth,  18  Gratt.  paid  as    if,   in    terms,  payable  without 

(Va.)  750,  776.     The  coupon  in  this  case  grace ;  but  this  cannot  destroy  the  char- 

'was  as  follows :  "  Coupon,  city  of  Wheel-  acter  or  change  the  legal  effect  of  the  in- 

ing,  guaranteed  by  the  State  of  Virginia,  struments,  the  interpretation  of  which  is 

Duncan,  Sherman  &  Co.,  of  New  York,  for  the  courts.    It  is  only  as  negotiable 

wall  pay  the  bearer  thirty  dollars,  the  half-  commercial  paper  that  the  plaintiff,  as  a 

yearly  interest  on  the  Wheeling  bond  269,  bond  fide  purchaser,  could  acquire  a  good 

•due  1st  January,  1867.  M.Nelson,  Afayor."  title  to  the  coupons  from  one  having  no 

'  Walnut  V.  Wndo,  103 U.  S.  683.  title   thereto;  and  he  can  only  acquire 

^  Evertsen  v.  National  Bank  of  New-  such  tiile  by  a  purchase  under  the  same 

■port,  66  N.  Y.  14,  22.     See  Cooper  o.  circumstances  that  would  give  him  a  title 

Thompson,  13  Blatchf.  434,  438,  where  to  other  commercial  paper;  and  if  there 

above  case  is  cited.    In  Evertson  v,  Na-  were  no  days  of  grace  for  the  payment 

tional  Bank  of  Newport,  supra,  Allen,  J.,  of  these  coupons,  they  could  not  be  trans- 

•said :  "  It  is  probably  true  that  they  are  ferred  so  ns  to  give  a  good  title." 
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day  without  grace,  a  purchaser  after  that  day  would  take  them  as 
overdue  paper,  and  would  gain  no  better  title  than  the  vendor 
had.  It  is  not  doubted  that  a  negotiable  bond,  payable  at  a  given 
day  or  on  time,  is  entitled  to  days  of  grace ;  and  there  can  also 
be  no  doubt  that  negotiable  coupons  are  entitled  to  the  same 
privilege. 

246.  Money  bonds  and  interest  coupons  are  not  entitled 
to  crrace  in  Massachusetts,  where,  by  virtue  of  a  statute,  grac^ 
is  allowed,  in  like  manner  as  on  foreign  bills  of  exchange,  on  all 
bills  of  exchange  payable  at  sight,  or  at  a  future  day  certain,  and 
on  all  promissory  negotiable  notes,  orders,  and  drafts  payable 
at  a  future  day  certain.^ 

III.     Order  of  Payment  of  Coupons* 

247.  Payment  of  coupons  should  be  made  in  the  order  in 
which  they  fall  due ;  and  it  is  doubtless  true  that  the  holder 
may  in  equity  claim  payment  in  this  order ;  and  it  has  sometimes 
been  claimed  that  a  holder  of  coupons  separated  from  the  bonds 
ought  to  be  paid  before  the  bondholder,  because  that  would  be 
the  order  of  payment  if  the  bonds  and  coupons  were  held  by  the 
same  party .^  As  between  debtor  and  creditor  the  law,  it  is  true, 
applies  payment  first  to  extinguish  the  interest ;  ^  but  where  a 
part  of  the  mortgage  debt  has  been  assigned,  and  the  mortgage 
security  is  about  to  be  appropriated  to  pay  the  debt,  and  is  insuffi- 
cient to  pay  the  whole,  mere  priority  of  maturity  does  not  give 
any  right  to  priority  of  satisfaction.^  Neither  is  the  coupon 
holder  entitled  to  priority  over  the  holder  of  the  bond  from  which 
it  was  detached  in  a  final  distribution  of  the  proceeds  of  the  whole 
mortgage  property.  The  bond  and  the  coupon  are  entitled  to  a 
pro  rata  distribution.* 

^  Chaffee  v,  Middlesex  R.  B.  146  Mass,  a  long  time  to  run,  and  are  commonlv' 

224,  235.    The  oonrt  express  dism&tisfac-  bought  and  held  as  an  investment.    Such 

tion  with  the  decision  in  Evertson  v.  Na-  bonds  and  coupons  do  not  senre  the  par- 

tional  BanlL  of  Newport    "  The  reasons/'  poses  of  commercial  paper." 

says  Field,  J.,  "  whjr  days  of  grace  were  ^  See  §  647. 

originallj  allowed  on  foreign  bills  of  ex-  *  1  Jones  on  Mortgages,  §  911. 

change  payable  at  sight,  or  at  a  future  ^  SewaU  v,  Brainerd,  38  Vt.  364. 

day  certain,  have   little   application   to  ^  SewaU  v.  Brainerd,  tuijpra ;  Miller  v. 

bonds  with  coupons  issued  by  a  corpora-  Butland  &  W.  B.  B.  Co.  40  Vt  399. 
tion  to  obtain  money,  which  nsoally  haye 
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Thus  where  it  appeared  that  the  promoter  of  a  corporation  had 
become  indebted  to  material -men  for  the  construction  of  its 
works,  and  that  in  payment  therefor  he  turned  over  to  these 
creditors  bonds  of  the  company  from  which  he  had  detached  over- 
due coupons,  it  was  held  that  it  would  be  inequitable  to  permit 
the  promoter  to  use  these  coupons  as  a  basis  of  a  preference  over 
purchasers  of  the  bonds  from  which  they  had  been  cut,  and  pur- 
chasers of  such  coupons  after  maturity  would  have  no  greater 
rights.^ 

The  appointment  of  a  receiver  is  for  the  protection  of*  all  par- 
ties interested  in  the  mortgaged  property.  When,  therefore,  a 
subsequent  mortgagee  has  obtained  the  appointment,  he  is  not  en- 
titled to  have  the  interest  coming  due  on  his  mortgage  paid  out 
of  the  receipts  of  the  road,  to  the  exclusion  of  a  prior  mortgagee, 
upon  the  ground  that  the  bonds  secured  by  such  subsequent  mort- 
gage are  so  drawn  that  the  principal  debt  becomes  due  and  pay- 
able if  the  interest  be  not  paid.^ 

Bonds  issued  in  exchange  for  coupons  and  secured  by  a  second 
mortgage  are  not  entitled  to  preference,  in  the  application  of  the 
proceeds  of  a  foreclosure  sale,  over  first  mortgage  bonds  from 
which  the  coupons  were  taken.* 

248.  Coupons  severed  from  negotiable  bonds  are  not  enti- 
tled to  priority  of  payment  over  tlie  principal  of  the  bonds  or 
coupons  subsequently  maturing,  unless  the  mortgage  expressly 
provides  for  such  priority.* 

A  railway  mortgage  contained  the  following  clause:  ^^  In  case 
of  default  in  the  payment  of  interest  or  principal  of  any  bonds, 
and  a  sale  or  other  proceedings  to  coerce  the  same,  all  bonds  which 
shall  then  be  a  lien  in  common  therewith,  and  the  interest  accrued 
thereon,  shall  be  considered,  and  shall  in  fact  be,  equally  due  and 
payable,  and  entitled  to  a  pro  rata  dividend  of  the  proceeds  of 
said  sale  or  other  proceedings  ;  but  in  no  case  shall  the  principal 
of  any  bond  be  considered  due  until  twenty  years  from  the  date 
thereof.''  Upon  a  sale  under  the  mortgage  within  the  twenty 
years,  it  was  held  that  the  overdue  interest  warrants  were  entitled 

1  Wood  V,  Gaarantee  Trnst  &  Safe  '  Farmers'  L.  &  T.  Co.  v.  Green  Bay  & 
Deposit  Co.  9  Sup  Ct.  Rep.  1.31.  M.  R.  R.  Co.  6  Fed.  Rep.  100.    See  §  647. 

2  Brown  V.  N.  Y.  &  £.  R.  R.  Co.  22  *  Dunham  v.  Cincinnati  &  P.  Ry.  Co.  1 
How.  Pr.  (N.  Y.)  451.  WaU.  254 ;  Duncan  r.  Mobile  &  6.  R.  R. 
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to  no  preference  ;  and  it  was  declared  that  the  provision,  that  no 
bond  should  be  considered  due  until  twenty  years  after  its  date, 
was  inserted  merely  to  exclude  any  possible  inference  that  a  bond- 
holder under  any  circumstance  might  bring  an  action  for  the  prin- 
cipal before  it  became  due  by  its\erms.^ 

249.  Coupons  which  bondholders  presented  for  payment, 
and  had  reason  to  suppose  were  paid  by  the  company,  are 
not  entitled  to  share  in  the  proceeds  of  sale  as  against  such 
bondholders,  although  they  were  in  fact  taken  up  by  one  who 
advanced  the  money  under  an  agreement  that  they  were  to  be 
delivered  to  him  uncancelled,  as  security  for  the  advances.^  The 
bondholders  have  a  direct  interest  in  having  the  coupons  paid,  so 
as  to  preserve  the  value  of  their  security.  They  delivered  them 
up  to  the  company  for  payment,  and  supposed  they  were  paid. 
If  they  had  known  the  true  state  of  the  case  they  might  have  re- 
fused to  assign  the  coupons,  and  thus,  by  allowing  an  accumula- 
tion of  interest,  to  have  impaired  the  value  of  their  security. 
They  could  have  caused  a  foreclosure  of  the  mortgage  for  a  de- 
fault in  the  payment  of  interest.  The  court  regards  the  position 
of  the  bondholders  who  have  presented  their  coupons  and  received 
payment  in  this  way  as  being  equally  strong  as  if  they  had  pur- 
chased their  bonds  in  the  belief  that  the  coupons  had  actually 
been  paid.  As  against  such  purchasers  there  could  be  no  question 
that  the  person  who  had  advanced  the  money  for  the  coupons 
would  be  estopped  from  claiming  that  he  took  a  transfer  of  them.^ 

Of  course  the  mortgage  remained  a  security  for  the  payment 
of  the  coupons  until  paid,  whether  detached  or  not.  As  against 
the  railroad  company,  the  persons  who  advanced  money  for  the 
coupons  in  this  way  could  enforce  the  mortgage.  The  company 
had  not  paid  the  coupons,  and  was  in  no  way  harmed  by  their 
payment  by  a  third  person  under  this  arrangement ;  but  the  bond- 
holders never  agreed  that  he  should  take  and  hold  the  coupons, 
and  they  did  not  agree  that  he  should  have  any  interest  in  the 
mortgage  security.  The  mortgage  security  proving  insufficient  to 
pay  the  entire  debt,  their  equity  is  superior  to  the  equity  of  the 

1  Dunham  v.  Cinciniiati  &  P.  Ry.  Co.  Cameron  r.  Tome,  64  Md.  507 ;  South 

1  WaU.  254.  Covington  &  C.  S.  Ry.  Co   v.  Ge8t,  34 

3  Union  Trnst  Co.  v.  Monticello  &  P.  Fed.  Rep.  628. 

J.  Ry.  Co.  63  N.  Y.  311;  Yir^nia  v.  *  Haven  u.    Grand  Junction  R.  R.  & 

Chesapeake  &  O.  Canal  Co.  32  Md.  501 ;  Depot  Co.  109  Mass.  88. 
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party  who  advanced  the  money ;  and  as  against  their  equity  he 
cannot  be  subrogated  to  the  claim  under  the  mortgage. 

Coupons  will  be  regarded  as  paid  when  they  have  been  called 
in  and  cancelled  by  a  promoter  who  is  essentially  the  company, 
and  have  been  cancelled  by  mutilation,  or  by  being  marked 
"  paid."  1 

250.  A  oorporation  which  has  guaranteed  the  payment  of 
the  bonds  of  another  corporation,  or  the  interest  on  such  bonds, 
cannot,  by  force  of  subsequent  agreement  with  that  corporation, 
pay  the  maturing  coupons  of  such  bonds  and  hold  them  as  a 
valid  lien  under  the  mortgage  securing  the  bonds.  The  corpora- 
tion having  paid  the  interest  in  pursuance  of  its  direct  obligation 
to  pay  it  in  case  of  the  default  of  the  principal  debtor,  it  is  not 
entitled  to  be  substituted  to  the  rights  of  the  holders  of  the  in- 
terest coupons,  because  such  subrogation  would  defeat  or  impair 
the  security  of  the  holders  as  regards  other  coupons  and  the 
bonds  themselves,  and  would  violate  the  spirit  of  the  contract  of 
guaranty.^ 

261.  But  one  who  has  taken  up  coupons  in  this  way  may 
daim  payment  from  any  surplus  left  after  payment  of  the 
bondholders.  Although  having  taken  up  the  coupons  due  on 
mortgage  bonds  of  a  corporation  at  its  request,  upon  an  under- 
standing between  him  and  the  corporation  that  they  were  not  ex- 
tinguished as  against  it,  but  were  to  be  held  by  him  in  place  of 
the  persons  who  presented  them,  he  may  be  estopped  to  come  for- 
ward as  a  purchaser  and  assignee  of  the  coupons  when  the  trans- 
action appeared  to  be  a  payment  of  the  coupons  by  the  company, 
and  was  supposed  by  its  creditors  to  be  a  payment  of  them  and 
not  an  assignment,  and  the  security  proves  to  be  insufficient  to 
pay  the  entire  mortgage  debt ;  yet  if  there  be  a  surplus  of  pro- 
ceeds remaining  after  full  satisfaction  of  the  claims  of  all  the 
other  creditors  whose  claims  were  covered  by  the  mortgage,  he  is 
not  estopped  to  maintain  a  claim  for  the  amount  of  the  coupons 
paid  by  him,  with  interest  from  the  date  of  payment.^     The  only 

^  Wood  V.  Guarantee  Trust  &  Safe  De-        *  Haven  i;.  Grand  Junction  B.  R.  & 
posit  Co.  9  Sup.  Ct.  Rep.  131.  Depot  Co.  109  Mass.  88. 

>  Child  P.  N.  T.  &  N.  £.  B.  R.  Co.  129 
Mass.  170. 
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[§  252. 


parties  who  could  object  to  this  proceeding  would  be  the  other 
creditors  secured  by  the  same  mortgage ;  and  when  their  divi- 
dend will  not  be  diminished  by  allowing  the  claim  of  one  who  has 
taken  up  coupons  under  such  an  arrangement,  there  can  be  no 
objection  to  the  allowance  of  the  claim.  They  cannot  object  to 
the  claim,  although  the  supposed  payment  of  the  coupons  at 
maturity  may  have  induced  them  to  make  purchases  of  the  bonds, 
because,  having  received  their  entire  debt,  they  cannot  be  said  to 
have  suffered  any  loss  or  inconvenience  from  the  mode  in  which 
the  coupons  wei'e  taken  up. 

252.  But  when  the  transaction  is  not  upon  its  face  a  pay- 
ment, but  rather  a  transfer,  as  for  instance  when  the  coupons 
are  not  redeemed  by  the  corporation  that  made  them,  or  at  its 
office  or  other  place  where  the  coupons  are  made  payable,  there  is 
no  presumption  of  the  payment  and  extinguishment  of  the  cou- 
pons. When  therefore  a  corporation  which  had  previously  paid 
its  coupons  at  its  own  office  directs  the  holders  to  take  the  cou- 
pons to  a  bank  where  they  would  receive  payment,  and  the 
holders  there  received  the  amounts  due  on  the  coupons  and  left 
them  in  the  possession  of  the  bank,  they  might  properly  presume 
that  the  company  was  not  paj'ing  the  coupons.  Inasmuch  as  the 
holders  of  the  coupons  received  from  the  corporation  no  checks 
upon  the  bank,  they  must  have  known  that  the  bank  had  no 
vouchers  for  its  payments  unless  the  coupons  continued  in  force 
after  the  bank  received  them  ;  and  hence  it  is  regarded  as  a  fair 
presumption,  that,  when  they  delivered  the  possession,  they  as- 
sented to  a  transfer  of  ownership.^ 


1  Ketchum  v.  Duncan,  96  U.  S.  659, 662. 
This  case  is  clearly  distinguished  from 
cases  like  those  iu  the  preceding  section, 
where  the  coopons  were  paid  at  the  com- 
pany's office,  or  with  money  advanced  to 
the  company  for  the  purpose.  Tet  four 
of  the  justices  of  the  court  dissented,  on 
the  ground  that  the  holders  had  no 
thought  uf  selling  the  coupons,  and  there- 
fore in  law  did  not  sell  them.  The  deci- 
sion of  the  court  is,  however,  regarded  as 
sound.  "  Interest  coupons,"  says  Mr.  Jus- 
tice Strong,  delivering  the  judgment  of 
the  Supreme  Court  of  the  United  States* 


"  are  instruments  of  a  peculiar  character. 
The  title  to  them  passes  from  hand  to 
hand  by  mere  delivery.  A  transfer  of 
po<ise8sion  is  presumptively  a  transfer  of 
title.  And  especially  is  this  true  when 
the  transfer  is  made  to  one  who  is  not  a 
debtor,  to  one  who  is  under  no  obligation 
to  receive  them  or  to  pay  them.  A  holder 
is  not  warranted  to  believe  that  such  a 
person  intended  to  extinguish  the  coupons 
when  he  hands  over  the  sum  called  for  by 
them  and  takis  them  into  his  possession. 
It  is  not  in  accordance  with  common  ex- 
perience for  one  man  to  pay  the  debt  of 
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253.  The  question  whether  in  a  particular  transaction  there 
has  been  a  payment  or  a  purchase  of  the  coupons  is  one  of 
fact,  rather  than  of  law.  It  is  a  question  of  the  intention  of  the 
parties.  In  the  case  under  consideration,  a  purchase  rather  than 
a  payment  was  inferred  from  the  circumstances  shown,  namely, 
that  the  persons  alleged  to  have  paid  the  coupons  had  no  con- 
nection with  the  company  issuing  the  coupons ;  that  they  had 
repeatedly  and  publicly  notified  the  holders  of  the  bonds  and 
coupons  that  the  coupons  were  to  be  purchased,  not  paid ;  and 
that  the  coupons  were  carefully  secured  and  preserved  uncan- 
celled.^ Uncancelled  coupons  which  have  in  fact  been  taken  up 
by  parties  who  advanced  money  for  the  purpose  to  an  embar- 
rassed corporation,  are  held  under  the  security  of  the  mortgage, 
although  the  company's  officers  in  its  books  made  entries  of  them 
as  having  been  paid.^  Where,  on  the  other  hand,  it  appeared  that 
the  coupons  were  taken  up  by  one  who  v^as  the  promoter  of  the 
company  and  largely  interested  in  it,  that  he  had  instructed  his 
agents  to  call  in  the  coupons  as  if  for  payment,  and  that  many 
of  them  were  cancelled  by  him  as  paid,  a  finding  that  the  coupons 
had  been  paid  will  not  be  disturbed.^ 

254.  Money  deposited  by  a  corporation  with  a  banker  in 

another  without  receiving  any  benefit  from  be  available  in  the  hands  of  the  person  to 

his  act.     We  cannot  close  our  eyes  to  whom    they  were    delivered,  would,  we 

things  that  are  of  daily  occurrence.    It  is  think,  be  inconsistent  with  the  common 

within  common  knowledge  that  interest  understanding  of  business  men." 

coupons,  alike  those  that  are  not  due  and  Cited  with  approval  in  Wood  v.  Guar- 

those  that  are  due,  are  pa^ised  from  hand  an  tee  Trust  &  Safe  Deposit  Co.  9  Sup. 

to  hand,  the  receiver  paying  the  amount  Ct.  Rep.  131.    See,  also,  Duncan  &.  Mobile 

they  call  for  without  any  intention  on  his  &  O.  R.  R.  Co.  567. 

part  to  extinguish  them,  and  without  any  ^  Ketchum  v.  Duncan,  96  U.  S.  659; 

belief  in  the  other  party  that  they  arc  ex-  Wood  v.  Guarantee  Trust  &  Safe  Deposit 

tinguished  by  the  transaction.    In  such  a  Co.  supra ;  5  Railw.  &  Corp.  L.  J.  1 14» 

case,  the  holder  intends  to  transfer  his  per  Lamar,  J. 

title,  not  to  extinguish  the  debt.    In  mul-  ^  Hand  v.  Savannah  &  C.  R.  R.  Co.  17 

titudes  of  cases,  coupons  are  transferred  S.  C.  219. 

by  persons  who  are  not  the  owners  of  the  '  Wood  v.  Guarantee  Trust  &  Safe  De- 
bonds  from  which  they  have  been  de-  posit  Co.  supra.  See  HoUister  v.  Stewart, 
tached.  To  hold  that  in  all  these  cases  111  N.  Y.  644,  where  the  coupons  were 
the  coupons  are  paid  and  extinguished,  paid  by  contractors  for  the  construction  of 
and  not  transferred  or  assigned,  unless  a  railroad,  who  had  agreed  to  receive  in 
there  was  something  more  to  show  an  as-  payment  the  whole  issue  of  first  mortgage 
sent  of  the  person  parting  with  the  pos-  bonds  of  the  company  and  the  earnings 
session  that  they  should  remain  alive,  and  of  the  road  during  construction. 
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trust,  to  pay  interest  ooupons  on  its  bonds,  is  not  liable  to 
attachment  in  a  suit  against  the  corporation  by  a  creditor. 
Money  so  deposited  is  appropriated  to  the  benefit  of  the  holders 
of  the  coupons  of  such  bonds,  and  they  may  enforce  the  trust.^ 

265.  Funded  interest  bonds.  —  If  a  corporation,  being  una- 
ble to  pay  the  interest  coupons  on  its  bonds,  gives  to  the  holders 
its  coupon  bonds  for  the  amount  of  the  overdue  interest,  this 
does  not  presumptively  amount  to  a  novation  of  the  debt  for 
interest,  but  this  is  still  secured  by  the  mortgage  securing  the 
original  mortgage  bonds.  The  mere  change  of  the  evidence  of 
debt  does  not  destroy  the  lieii  which  had  been  given  for  its  se- 
curity. There  must  be  clear  proof  of  intention  on  the  part  of 
those  who  took  the  funded  interest  bonds  to  release  the  lien  of 
the  original  mortgage.  The  acceptance  of  the  funded  interest 
bonds  does  not  in  itself  amount  to  an  extinguishment  of  the  debt 
evidenced  by  the  coupons.* 

IV.   Interest  on  Overdue  Coupons  and  Bonds. 

256.  Interest  is  recoverable  upon  coupons  after  their  ma- 
turity  by  way  of  damages  for  the  detention  of  money  due,  and 
should  be  computed  at  the  lawful  rate  without  semi-annual  or 
other  rests.^  Such  interest  will  be  computed  only  at  the  legal 
rate,  even  where  the  rate  of  interest  on  the  bonds  themselves  after 
maturity  continues  at  a  higher  rate  which  the  parties  are  allowed 
under  the  statutes  to  contract  for,  the  statutory  rate  applying  only 

1  Rogers  Locomotive  Works  v.  Kelly,  R.  R.  R.  Co.  v.  Smith,  105  Pa.  St.  19.5; 

19  Hun  (N.  Y.),  399.  '  Philadelphia  &  R.  R.  R.  Co.  v.  Knighr, 

«  Gibert  v.  Washington  City  V.  M.  &  124  Pa.  St.  .58;  5  Railw.  &  Corp.  L.  J. 

6.  S.  R.  R.  Co.  33  Gratt.   (V^.)  586;  574;  Virginia  v.  Chesapeake  &  O.  Canal 

Jones  on  Mortgages,  §§  924-927.  Co.  32  Md.  .501  ;  North  Pa.  R.  R.  Co.  v. 

*  Genoa  v.  Woodruff,  92  U.   S.  502 ;  Adams,  54  Pa.  St.  94 ;  Mills  v.  Jefferson, 

Walnut  V.  Wade,  103  U.  S.  683;  Kosh-  20  Wis.  50;  Arents  v.  Commonwealth,  18 

konoDg  V.  Burton,  104  U.  S.  668;  Haey  Gratt.  (Va.)  750,  776;  Burroughs  v.Rich- 

V.  Macon  County,  4  Railw.  &  Corp.  L.  mond  County,  65  N.  C.  234  ;  Connecticut 

J.  427 ;    Aurora  City  v.  West,  7   Wall.  Mut.  Life  Ins.  Co.  v.  Cleveland,  C  &  C. 

82,  105;    Cromwell   v.    Sac,    96   U.    S.  R.  R.  Co.  41  Barb.  (N.  Y.)  9 ;  26  How. 

51;    Hollingsworth    v.    Detroit,    3    Mc-  Pr.  225 ;  McLendon  v.  Anson  County,  71 

Lean,  472;  Gelpcke  v.  Dubuque,  I  Wall.  N.  C.  38;  Davis  v.  Yuba,  75  Cal.  452; 

175;   Ashuelot    R.  R.  Co.  v.  Elliott,  57  Welsh  o.  St.  Paul  &  P.  R.  R.  Co.  25  Minn. 

N.    H.   397;   Langston  v.  So.  Carolina  314;  Gibert  &.  Washington  City  V.M.  & 

R.  R.  Co.  2  S.  C.  248 ;  Beaver  v.  Arm-  G.  S.  R.  R.  Co.  supra. 
strong,  44  Pa.  St.  63;  Philadelphia  & 

217 


§  256.]  INTEREST  AND  INTEREST  COUPONS. 

in  the  absence  of  a  different  stipulated  rate.^  The  laws  of  the 
state  in  which  the  coupons  are  payable  would  ordinarily  deter- 
mine the  rate  of  interest  payable  upon  overdue  coupons ;  but  in 
an  action  upon  coupons  in  the  state  where  the  corporation  was 
organized  and  the  bonds  were  issued,  though  they  are  made  pay- 
able in  another  state,  in  the  absence  of  proof  of  the  rate  of  in- 
terest in  the  latter  state,  interest  will  be  allowed  according  to  the 
legal  rate  in  the  former  state.^ 

A  bond  payable  at  a  fixed  time  and  place  on  the  surrender  of 
the  bond  bears  interest  from  its  maturity,  although  no  demand 
of  payment,  or  offer  to  surrender  the  bond,  be  made.^  This  prin- 
ciple has  been  long  established,  though  there  is  some  difference  of 
opinion  whether  the  interest  follows  as  a  part  of  the  contract,  by 
the  recognized  rule  appertaining  to  the  breach  of  a  written  prom- 
ise to  pay  a  named  sum  at  a  fixed  period,  or  as  compensation,  in 
the  way  of  damages,  for  the  detention  of  the  debt.  Some  cases 
hold,  however,  that  if  a  bond  be  made  payable  on  demand  at  a 
particular  place,  no  default  of  payment  could  be  averred  without 
a  compliance  with  the  condition  precedent  of  making  demand ; 
and  consequently  there  can  be  no  recovery  of  interest  except  from 
the  time  of  a  demand.* 

The  owner  of  lost  coupons  is  entitled,  upon  tendering  indem- 
nity, to  recover  the  amount  of  them,  with  interest  from  the  date 
of  demand  and  tender  of  indemnity.^ 

Interest  upon  the  coupons  of  the  Chesapeake  and  Ohio  Canal 
Company  was  not  allowed  as  against  the  State  of  Maryland,  which, 
having  a  prior  lien  upon  the  property,  waived  it  in  favor  of  the 
bonds,  ^'  so  as  to  make  the  said  bonds  and  the  interest  to  accrue 
thereon  preferred  and  absolute  liens/'  until  the  bonds  and  interest 
should  be  fully  paid.  This  waiver  was ,  construed  to  extend  only 
to  the  principal  and  interest  of  the  bonds,  so  that  interest  on  the 

1  Cromwell  v.  Sac,  96  U.  S.  51,  62.  *  Aurora  City  t'.  West,  7  WaU.  82, 105; 

^  Huey  v.  Mucon  County,  4  Railw.  &  Gelpcke  v.  Dubuque,  1   Wall.  175,206; 

Corp.  L.  J.  427.  Corcoran  r.  Chesapeake  &  0.  Canal  Co.  1 

»  Walnut  w.  Wade,  103  U.  S.  683  ;  Ohio  McArthur   (D.    C).    358;    Wnniaker  v. 

r.  Frank,  103  U.  S.  697  ;  Langston  v.  So.  Hartford,  P.  &  F.  R.  R.  Co.  8  R.  I.  47  ; 

Carolina  R.  R.  Co.  2  S.  C.  248 ;  Spencer  v.  Pekin  v.  Reynolds,  31  111.  529,  531 ;  Chi- 

Pierce,  5  R.  1. 63 ;  Virginia  v.  Chesapeake  cago  j.  People,  56  111.  327. 

&  O.  Canal  Co.  32  Md.  501 ;  San  Antonio  ^  Pitchett  u.  North  Pa.   R.  R.  Co.  5 

V.  Lane,  32  Tex.  405 ;  North  Pa.  R.  R.  Phila.  (Pa.)  132. 
Co.  V.  Adams,  54  Pa.  St.  94 ;  Jeff<;rsoQ- 
ville  V.  Pattersonville,  26  Ind.  15. 
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overdue  coupons  could  not  be  paid  until  the  lien  of  the  state  had 
been  satisfied.^ 

267.  In  like  manner  where,  by  the  terms  of  the  mortgage, 
bonds  to  a  certain  amount  are  to  be  called  or  drawn  for  re- 
demption semi-annually,  and  to  be  paid  from  a  sinking  fund  before 
the  time  fixed  for  the  final  redemption  of  the  mortgage,  if  bonds 
are  drawn  and  remain  unredeemed  through  failure  of  the  mort- 
gagor to  provide  funds,  interest  continues  to  run  upon  these  bonds 
up  to  the  time  of  their  payment.  And  where,  in  such  a  case, 
default  having  been  made,  the  trustees  took  possession  and  after- 
wards had  funds,  out  of  which  they  proposed  to  pay  interest  only 
on  the  undrawn  bonds,  they  were  enjoined  from  so  doing,  and 
directed  to  apply  the  funds  in  the  first  place  in  payment  of  in- 
terest, pari  ptissu^  on  undrawn  bonds,  and  on  drawn  bonds  which 
remained  unpaid  through  the  failure  of  the  borrowers  to  provide 
funds.' 

268.  If  a  corporation  has  no  funds  at  the  place  at  which 
the  coupons  of  its  bonds  are  to  be  presented  for  payment,  interest 
is  payable  on  the  coupons  after  maturity  without  presentation. 
To  make  available  a  defence  of  readiness  to  pay  the  coupons  at 
the  time  and  place  they  were  payable,  it  must  be  alleged,  and  in- 
asmuch as  such  a  plea  is  affirmative,  it  casts  the  burden  of  proof 
upon  the  defendant.^  If,  however,  the  corporation  has  money  at 
the  time  and  place  fixed  for  the  payment  of  its  coupons  sufficient 
to  pay  them  and  all  other  maturing  obligations,  it  is  not  neces- 
sary for  the  company,  in  order  to  escape  after-accruing  interest, 
to  show  that  tlie  money  for  the  payment  of  its  coupons  was  kept 
separate  from  the  other  funds  of  the  company.^ 

It  is  not  necessary  to  present  a  coupon  for  payment  at  a  place 
named  as  a  condition  precedent  to  a  recovery  of  judgment  upon  it 
against  the  maker.^  * 

Coupons  payable  at  a  particular  office  are  like  notes  payable  at 
a  specified  bank,  and  import  that  the  debtor  will  have  a  deposit 

1  Corconn  v.  Chesapeake  &  O.  Canal  ams,  54  Pa.  St.  94  ;  Marlor  r.  Texas  &  P. 
Co.  1  McArthor  (D.  C),  358.  R.  R.  Co.  SI  Fed.  Rep.  383. 

3  GordiUo  V.  Wegaelin,  L.  R.  5  Ch.  D.  «  Emlen  r.  Lehigh  Coal  &  Navigation 
287.  *  Co.  47  Pa,  St  76. 

'  North  Pennsylyania  R.  R.  Co.  v.  Ad-        *  Smith  v,  Tallapoosa  Coontj,  2  Woods, 

574. 
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at  the  time  and  place  specified  to  pay  them  with.  Unless  it  be 
shown  that  a  fund  was  so  provided,  it  is  no  defence  to  allege  a 
want  of  demand.^  In  North  Carolina,  contrary  to  the  general 
rule,  it  is  held  that  in  an  action  against  the  board  of  commis- 
sioners of  a  county,  a  demand  is  necessary,  not  to  fix  the  liability, 
but  simply  to  give  notice  of  the  liability,  and  an  opportunity  to 
pay  without  suit.^ 

A  demand  of  payment  of  interest  due  upon  bonds  at  the  place 
where  they  are  made  payable  by  the  holder  is  sufficient  without 
any  demand  by  the  trustee.^ 

269.  A  corporation  ia  not  bound  to  seek  its  creditors  in  a 
foreign  country,  unless  it  has  agreed  so  to  do ;  and  therefore  a 
foreign  bondholder,  or  a  resident  bondholder  who  is  absent  from 
the  country,  cannot  compel  the  company  to  pay  interest  on  over- 
due coupons,  or  upon  the  loan  after  it  has  fallen  due,  in  the  ab- 
sence of  all  proof  of  inability  or  want  of  readiness  to  pay  them  at 
the  time  and  place  they  were  made  payable.^ 

260.  The  rate  of  interest  recoverable  after  maturity,  where 
the  statutes  allow  the  parties  to  agree  upon  any  rate,  upon  a  bond 
not  providing  for  the  rate  after  the  debt  becomes  due,  according  to 
some  authorities  is  that  fixed  by  law  for  cases  where  the  parties 
have  not  agreed  upon  a  rate,  although  the  rate  which  the  bond 
bears  upon  its  face  before  maturity  be  either  higher  or  lower  than 
the  legal  mte.^  But  a  different  rule  has  been  declared  by  some 
courts,  and  the  weight  of  authority  supports  the  rule  that  the  rate 
of  interest  stipulated  in  the  bond  attends  the  contract  until  it  is 
merged  in  judgment.^    It  is  doubtful  whether  the  Supreme  Court 


1  Philadelphia  &  B.  C.  R.  R.  Co.  o. 
Johnson,  54  Pa.  St.  127. 

*  Alexander  r.  McDowell,  67  N.  C. 
330;  McLeudon  r.  Anson  Connty,  71  N. 
C.  38. 

'  Taber  v.  Cincinnati,  L.  &  C.  Rj.  Co. 
15  Ind.  459. 

*  Emten  v.  Lehigh  Coal  &  Navigation 
Co.  47  Pa.  St.  76. 

*  Brewnter  v,  WakeAdd,  22  How.  118; 
Langsron  r.  S.  Carolina  R.  R.  Co.  2  S.  C. 
S48 ;  Virginia  r.  Chesapeake  &  O.  Canal 
Co.  32  Md.  501 ;  Laah  v,  Lambert,  15  Minn. 
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416 ;  Searle  v.  Adanw,  3  Kans.  51 5 ;  Pearce 
V.  Henneasy,  10  R.  I.  223  ;  Eaton  v.  Bois- 
Bonnault,  67  Me.  540 ;  Rilling  o.  Thomp- 
son, 12  BuBh(Ky.),  310. 

>  Brannon  v,  Uuraell,  112  Mass.  63  ; 
Cromwell  v.  Sac,  96  U.  S.  51 ;  Beckwith 
V.  Hartford,  P.  &  F.  R.  R.  29  Conn.  268 ; 
Marietta  Iron  Worka  v,  Lottimer,  25  Ohio 
St.  621 ;  Etnyre  v.  McDaniel,  28  111.  201 ; 
Prnyn  v.  Milwaukee,  18  Wia.  367 ;  Hand 
V.  Armstrong,  18  Iowa,  324;  Kohler  v. 
Smith,  2  Cal.  597 ;  McLane  o.  Abrams, 
2  Key.  199;  Hopkins  v.  Criitenden,  10 
Tex.  189. 


INTEREST  ON  OVERDUE  COUPONS  AND  BONDS.  [§  260. 

of  the  United  States  woald  now  follow  the  case  of  Brewster  t. 
Wakefield^  nnder  like  circumstances,  although  there  is  a  clear  dis- 
tinction between  that  and  the  later  case  of  Cromwell  t.  County  of 
Sac,  The  former  case  arose  under  a  statute  of  the  Territory  of 
Minnesota,  which  allowed  parties  to  agree  upon  any  rate  of  in- 
terest, and  prescribed  seven  percent,  in  the  absence  of  such  agree- 
ment. The  court,  bound  by  no  adjudication  of  the  territorial  court, 
and  looking  with  disfavor  upon  the  exorbitant  interest  stipulated 
for  in  that  case,  gave  a  strict  construction  to  the  contract  of  the 
parties,  saying:  ^^  When  a  party  desires  to  extort,  from  the  neces- 
sities of  a  borrower,  more  than  three  times  as  much  as  the  legishv- 
tnre  deems  reasonable  and  just,  he  must  take  care  that  the  con- 
tract is  so  written  in  plain  and  unambiguous  terms ;  for  with  such 
a  claim  he  must  stand  on  his  bond/'  The  case  of  Cromwell  v. 
County  of  Sac  arose  under  a  statute  which  fixed  the  legal  rate  of 
interest  at  six  per  cent.,  but  allowed  parties  to  agree  in  writing  for 
a  rate  not  exceeding  ten  per  cent.,  and  provided  that  a  judgment 
npon  the  contract  should  bear  the  same  rate.  The  bonds  in  ques- 
tion bore  interest  at  the  rate  of  ten  per  cent.,  and  the  court  held 
that  they  drew  the  same  rate  after  maturity.  In  this  decision  the 
Supreme  Court  followed  the  adjudications  of  the  stale  courts. 
The  argument  also  was  conclusive  that,  as  a  judgment  in  case  of  a 
stipulated  interest  must  bear  the  same  rate,  it  could  not  have  been 
intended  that  a  different  rate  should  be  allowed  between  the  ma- 
turity of  the  contract  and  the  entry  of  the  judgment.  Moreover, 
the  limitation  of  ten  per  cent.,  within  which  the  parties  may  agree 
for  interest,  relieves  the  court  from  sanctioning  an  extravagant 
and  unreasonable  agreement  for  interest. 

The  doctrine  of  the  English  decisions  is,  that  after  the  maturity 
of  a  mortgage  or  mortgage  bond,  when  the  money  for  the  payment 
of  the  debt  has  not  been  provided  for  at  the  place  of  payment,  in- 
terest will  run  on  at  the  old  rate  up  to  the  time  of  redemption. 
What  is  paid  for  interest  after  maturity  may  be  technically  called 
damages,  but  it  is  damages  of  a  peculiar  kind,  for  it  would  not  be 
left  to  a  jury  to  regulate  their  amount ;  the  jury  would  be  directed 
as  a  matter  of  law  to  find  damages  of  the  same  amount  as  the 
interest,  which  would  have  been  payable  if  the  covenant  had  ex- 
tended over  this  period.^     There  may,  perhaps,  be  an  exception 

1  Qoidillo  V.  We^eltn,  L.  R.  5  Ch.  D.    Ex.  620;  Prfce  v.  Great  Western  Rjr.  Co. 
387,  per  Ampblett,  J. ;  Morgan  v.  Jonet,  8     16  M.  &  W.  244. 

221 


§  261.] 


IKTEBEST  AKD  INTEREST  COUPONS. 


to  this  rule  when  the  agreed  rate  of  interest  is  excessive  and  ex- 
traordinary ;  and  when  the  court  would  adopt  the  statute  rate  of 
interest  after  maturity,  as  damages  for  the  breach  of  the  condi- 
tion.^ 

V.  Suits  upon  Coupons, 

261.  A  holder  of  negrotlable  ooupons  may  sue  and  recover 
upon  themi  without  producing  or  being  interested  in  the  bonds 
from  which  they  were  detached.^  The  declaration  need  not  recite 
the  bond  from  which  the  coupons  were  cut,  though  it  is  proper  in 
some  cases  to  show  the  relation  which  the  coupons  originally  bore 
to  the  bond.^  Several  coupons  may  be  declared  upon  in  a  single 
count,  distinguishing  them  by  a  reference  to  the  numbers  of  the 
bonds  to  which  they  belonged.* 

Neither  does  it  make  any  difference  that  the  bond  itself  has 
been  paid,  when  demand  is  made  or  suit  commenced  upon  a  nego- 
tiable coupon  in  the  usual  form  detached  from  it.  When  the  cou- 
pon is  detached  from  the  bond  it  loses  its  character  as  a  mere 
incident  to  the  bond,  and  becomes  an  independent  claim,  and 
therefore  the  payment  of  the  bond  could  have  no  effect  upon  the 
coupon  previously  detached.  The  action  is  not  upon  the  bond, 
but  upon  the  coupon  as  separated  from  the  bond.  A  special 
count  of  a  declaration  setting  forth  the  bond  by  way  of  induce- 
ment, but  founding  the  cause  of  action  upon  a  coupon,  and  aver- 
ring that  it  had  been  detached  before  the  bond  was  paid,  and  that 
it  was  subsequently  presented  for  payment  and  payment  refused, 
is  not,  probably,  open  to  objection;  but  at  any  rate  a  general 
count  in  debt  is  not.^  It  may  sometimes  be  necessary  to  resort  to 
the  bond  to  prove  the  execution  of  the  coupon  ;  but  when  it  con- 
tains a  promise  of  payment  to  bearer,  it  is  an  independent  nego- 


1  Cook  ».  Fowler,  L.  R.  7  H.  L.  27. 

«  Thomson  v.  Lee  County,  3  Wall.  327 ; 
City  V,  Lamson,  9  Wall.  477  ;  Carr  u.  Le 
Fevre,  27  Pa.  St.  413;  Society  for  Sav- 
ings V,  New  London,  29  Conn.  1 75 ;  John- 
son V.  Stark,  24  111.  75. 

'  City  V.  lAxnaon, supra;  Ring  v.  John- 
son, 6  Iowa,  265.  In  Maine  it  is  provided 
by  statute  that  when  coupons  for  interest 
are  issued  with  bonds,  and,  for  a  valuable 
consideration,  are  detached  and  assigned 
by  delivery,  the  assignee  may  maintain 
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assumpsit  upon  them  in  his  own  name 
against  the  corporation  engaging  to  pay 
them.     R.  S.  1871,  p.  454. 

*  New  London  City  National  Bank  v. 
Ware  River  R.  R.  Co.  41  Conn.  542. 

•  Thomson  r.  Lee  County,  supra; 
Spooner  o.  Holmes,  102  Mass.  503;  3 
Am.  R.  491 ;  National  Exchange  Bank  v. 
Hartford,  P.  &  F.  R.  R.  Co.  8  R.  I.  375 ; 
Miller  v.  Berlin,  13  Blatchf.  245,  250; 
Cooper  V.  Thompson,  lb.  434,  438. 


SUITS  UPON  COUPONS.  [§  262. 

tiable  instrument,  and  the  cancellation  of  the  bond  has  no  efiEect 
upon  it. 

But  in  a  salt  npon  coopons  of  municipal  bonds  which  could  be 
issued  only  by  virtue  of  legislative  authority,  that  authority  should 
appear  either  by  distinct  averment  of  the  specific  act  conferring 
it,  or  by  stating  the  recital  of  the  bond  in  that  respect.  The 
coupons,  though  detached,  are  related  to  the  bonds  to  which  they 
originally  belonged,  and  by  way  of  inducement  or  recital  this  re- 
lation ought  to  appear  on  the  face  of  the  declaration  or  petition.^ 
It  is  not  necessary,  however,  to  set  out  the  vote  or  election  pro- 
vided for  under  the  statute  preliminary  to  the  issuing  of  the  bonds 
and  coupons.^ 

In  a  suit  upon  coupons  payable  at  a  particular  place,  it  is  not 
necessary  to  aver  or  prove  a  presentation  of  them  there  for  pay- 
ment.^ If  the  corporation  that  made  the  coupons  had  money 
ready  at  the  time  and  place  of  payment,  this  fact  may  be  shown 
in  defence  to  a  claim  for  interest  on  the  coupons.^ 

262.  Coupons  which  contain  no  negotiable  words,  nor  any 
language  from  which  it  can  be  inferred  that  the  intention  was  to 
make  them  negotiable,  cannot  be  enforced  in  the  name  of  an  as- 
signee.^ Such  coupons  can  be  enforced  only  in  the  name  of  the 
bondholder.  He  would  be  bound  to  enforce  the  coupons  in  be- 
half of  the  person  to  whom  he  had  thereby  transferred  a  portion 
of  his  interest  in  the  bond ;  but  the  nature  of  the  contract  as  a 
mere  right  of  action  is  not  changed  by  the  transfer.® 

A  coupon  which  is  not  negotiable  is  equally  a  part  of  the  mort- 
gage debt,  and  an  assignment  of  it  carries  with  it  by  implication 
an  interest  in  the  mortgage  security  ;  only  the  assignee  would  be 
obliged  to  seek  payment  of  it  in  the  name  of  the  person  to  whom 
it  was  issued.^ 

An  interest  warrant  which  does  not  import  a  promise,  but  is  a 

1  Cur  V.  Lamson,  9  Wall.  477 ;  Ken-  Elliott,  6  Ala.   701 ;    Warner  v.  Rising 

nard  v.  Case  Coanty,  3  Dill.  147 ;  Thayer  Fawn  Iron  Co.  3  Woods,  514. 

r.  Montgomery  Connty,  3  Dill.  389.    See,  *  Wallace  v.  McConnell,  supra  ;  Wal- 

however,  Ring  v.  Johnson,  6  Iowa,  265.  nut  v.  Wade,  supra ;  North  Pa.  R.  R.  Co. 

3  See  §§  2S7-S9e  of  Chapter  vii.  of  Ut  v.  Adams,  54  Pa.  St  94. 

Ed.;  Underhill  v.  Sonora,  17  Cal.  172.  «  Jackson  r.  York  &  C.  R.  R.  Co.  48 

•  Greene  v.  Daniel,  102  U.  S.  187 ;  Wal-  Me.  147. 

nnt  p.  Wade,  103  U.  S.  683  ;  Wallnce  t;.  «  Wright  v.  Ohio  &  M.  R.  R.  Co.  1  Dis. 

McConnell,  13  Pet.  136;  IrWne  v.  With-  (Ohio)  465. 

en,  1  Stew.  (Ala  )  234 ;  Montgomcty  p.  ^  Sewsll  p.  Brainerd,  38  Vt.  364. 
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mere  acknowledgment  of  indebtedness  for  interest  on  the  bond 
itself,  cannot  generally  be  made  the  ground  of  an  action.^  When 
the  right  of  interest  is  founded  upon  the  bond  itself,  the  declara- 
tion should  be  specially  upon  that.  Thus,  if  the  bond  be  made 
payable  to  bearer,  with  semi-annual  interest  thereon  payable  at 
the  office  of  the  company  on  delivery  of  certain  interest  warrants 
annexed,  which  imply  no  promise  of  payment  in  themselves,  no 
one  but  the  holder  of  the  bond  can  maintain  an  action  for  the 
interest.  The  form  of  the  instruments  shows  that  the  interest 
warrants  were  not  intended  to  be  additional  or  collateral  promises 
or  securities  for  the  payment  of  interest,  but  that  they  were  de- 
vised only  as  convenient  and  safe  vouchers,  furnishing  the  com- 
pany evidence  of  payment,  and  for  the  bondholder  superseding 
the  necessity  or  trouble  of  presenting  the  bond  itself  for  the  pay- 
ment of  the  interest  due  upon  it. 

An  interest  coupon,  or  warrant  in  the  form  of  an  order,  doubt- 
less imports  a  promise,  and  of  itself  is  a  ground  of  action.^ 
Though  the  majority  of  the  bondholders  waive  the  payment  of 
interest  for  a  series  of  years  and  agree  to  fund  the  coupons,  the 
dissenting  bondholders  may  sue  in  assumpsit  for  the  amount  of 
their  unpaid  coupons  at  any  time  after  their  maturity.^ 

263.  When  by  the  terms  of  a  mortgage  the  coupons  are 
payable  only  from  the  net  revenues  of  the  company,  in  a  suit 
upon  them  it  is  necessary  to  allege  and  prove  the  existence  of 
such  revenues  before  there  can  be  any  recovery.  Unless  revenue 
comes  into  the  treasury  of  the  company,  the  bondholders  cannot 
claim  its  appropriation  to  the  payment  of  the  coupons.  A  de- 
mand for  payment  when,  without  the  company's  fault,  there  are 
no  revenues  on  hand  to  meet  the  coupons,  is  premature,  and  prop- 
erly refused ;  therefore  in  such  case  interest  is  not  recoverable 
upon  the  coupons  from  the  time  of  such  demand,  but  only  from 
a  demand  when  there  are  such  revenues  and  an  unjust  refusal.^ 

1  Crosbv  r.  New  London,  W.  &  P.  R.  Febraary,  1856.    John  Dickinson,  Treas- 

R.  Co.  26  Conn.  121.    The  interest  war-  nrer.    SaO." 

rant  was  in   the  following  form :   "  In-        ^  Qaeensbary  v.  Cnlver,  19  Wall.  83. 
terest  Warrant.    Mortgage  and  Converti-        '  Manning  v.  Norfolk  So.  R.  R.  Co.  29 

ble  Bond.    For  thirty  dollars,  being  half  Fed.  Rep.  838. 

yearly  interest  on  Bond  No.  30  of  the        *  Corcoran  v.  Chesapeake  &  O.  Canal 

New  London,  Willimantic,  and  Palmer  Co.  1  McArthur  (D.  C),  858. 
Railroad  Co.,  payable  on  the  first  day  of 
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264.  There  is  prima  facie  a  risrht  of  action  for  interest  due, 
thoagrh  a  privilege  is  reserved  to  issue  scrip  for  the  inter- 
est whenever  the  company's  earnings  are  insnffieient  to  pay  it. 
Whether  the  net  earnings  are  safficient  to  pay  the  interest  or  not 
is  a  fact  pecaliarly  within  the  knowledge  of  the  company,  and  it 
is  not  incumbent  upon  the  bondholder  to  prove  the  negative. 
He  is  not  bonnd  to  accept  the  scrip  unless  the  fact  exists  which 
authorizes  the  defendant  to  substitute  scrip  for  money.  His  right 
of  action  is  primd  fade  perfect  upon  proof  of  non-payment  of 
interest  on  the  presentment  of  the  bond  at  the  place  where  the 
interest  is  made  payable.  It  then  devolves  upon  the  company  to 
show  the  existence  of  the  fact  which  authorizes  it  co  tender  scrip, 
and  the  exercise  of  the  option.^ 

An  option  reserved  in  a  bond  to  pay  interest  in  scrip,  if  the  net 
earnings  of  a  portion  of  the  mortgaged  road  should  prove  to  be 
insufficient  for  the  payment  of  the  interest,  must  be  exercised  by 
the  company  on  the  day  the  interest  becomes  due  ;  and  in  the 
absence  of  an  exercise  of  such  option,  a  coupon-holder  has  an  im- 
mediate right  of  action  for  the  interest,  and  may  refuse  to  accept 
the  scrip.* 

266.  A  corporation  that  has  issued  bonds  payable  out  of 
income  or  surplus  earnings  is  subject  to  a  suit  for  an  ao- 
eoonting  to  a  bondholder,  and  a  decree  may  be  entered  against 
it  for  the  payment  of  the  income  applicable  to  the  interest.  Such 
a  corporation  owes  a  duty  to  the  bondholder  to  keep  such  an 
account  of  its  earnings  and  expenses  as  will  show  the  net  results 
of  each  interest  period,  when  such  bonds  are  secured  by  a  mort- 
gage, and  the  mortgage  trustee  owes  an  active  duty  to  the  bond- 
holders to  supervise  the  account.  If  no  account  has  been  kept 
for  a  series  of  years,  upon  an  accounting  in  court  the  holders  of 
coupons  are  entitled  to  have  the  interest  earned  during  each  in- 
terest period  applied  upon  the  coupons  representing  that  period.^ 

1  Marlor  v.  Texas  &  P.  Rj.Co.  19  Fed.  of  the  company  to  issue  the  scrip  mait 

Bep.  867.  be  exercised  at  the  time  when,  but  for  the 

^  Texas  &  P.  Rj.  Co.  v.  Marlor,  8  Sap.  insnfficiency  of  the  net  earnings,  it  would 

Ct.  Bep.  311,  318,  affirming   Marlor  v.  be  required  to  pay  the  interest  in  money. 

Texas  &  P.  Ry.  Co.  19  Fed.  Rep.  867;  If  the  option  be  thus  exercised,  reasonable 

21  Fed.  Rep.  383  ;  22  Blatchf .  464 ;  3  time  may  be  allowed  to  prepare  the  scrip 

Railw.  &  Corp.  L.  J.  136.    Blatchford,  J.,  and  issue  and  deliver  it.'* 

delivering  the  opinion  of  the  Supreme  .    '  Barry  v.  Missouri,  K.  &  T.  Ry.  Co.  27 
Coart,  said :  "  It  is  plain  that  the  option 
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266.  The  fact  that  the  interest  of  bonds  is  payable  out  of 
the  net  income  does  not  restrict  the  company  from  ohangingr 
the  condition  of  the  property,  by  additions,  extensions,  and  im- 
provements consistent  with  the  purposes  of  its  incorporation  ;  and 
where  the  mortgage  securing  the  bond  provided  that,  whenever 
the  company  should  acquire  any  franchises,  or  ^^  property  or  in- 
terests of  any  name  or  nature,  for  the  use  of  or  in  connection  with 
its  railroad,"  they  should  be  subject  to  the  lien  of  the  mortgage, 
the  implication,  on  the  contrary,  is  that  the  parties  contemplated 
that  the  line  of  road  should  be  made  active  and  efficient,  and  that 
additions,  extensions,  and  improvements  should  be  made  in  the 
discretion  of  the  company'iB  directors.  Consequently  the  income 
bondholders  cannot  restrain  the  company  from  using  its  earnings 
for  the  purpose  of  paying  the  rent  of  a  lease  of  another  road  taken 
by  the  company  after  the  issuing  of  the  bonds.^ 

It  may,  however,  be  incumbent  upon  the  officers  of  the  road  to 
keep  separate  accounts  of  the  earnings  and  expenses  of  that  part 
of  the  company's  lines  specifically  described  in  the  mortgage,  the 
income  of  which  is  pledged  to  the  bondholders.  Thus,  where  an 
income  mortgage  of  a  company's  system  of  roads  provided  that 
the  board  of  directors  should  each  year  declare  the  amount  of  the 
net  earnings  applicable  to  the  payment  of  interest  on  the  bonds, 
and  that  the  adjudication  of  the  board  as  to  the  net  income  should 
be  final  and  conclusive  as  an  award,  and  that  no  right  of  action 
should  exist  in  favor  of  any  bondholder  for  interest  until  the 
same  should  be  adjudged  and  awarded  by  the  board,  the  company 
subsequently  acquired  additional  lines  of  road.  The  earnings  and 
expenses  of  the  original  lines  and  of  the  new  lines  were  kept  con- 
jointly as  a  single  account.  The  board  of  directors,  without  en- 
deavoring to  ascertain  whether  net  income  had  been  earned  by 
the  original  lines,  resolved  that  no  income  had  been  earned  appli- 
cable to  interest.  In  an  action  by  a  bondholder  alleging  that 
interest  was  payable  and  for  an  accounting,  it  was  held  that  the 
company  could  not  charge  against  the  income  of  the  original  lines 
the  expenses  or  losses  incurred  in  operating  the  new  lines ;  and 

Fed.  Rep.  1 ;  4  Railw.  &  Corp.  L.  J.  198 ;  107  N.  Y.  129.     See,  also,  Daj  v.  New 

Mackintosh  v.  F.  &  P.  M.  R.  R.  Co.  34  Lots,  107  N.  Y.  148 ;  13  N.  £.  Rep.  915 ; 

Fed.  Rep.  582.  Bank  v»  Seymour,  46  Oonn.  156. 
1  Day  V.  Ogdensbargh  &  L.  C.  R.  R.  Co. 
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that  the  fact  that  no  award  of  interest  had  been  made  by  the 
board  of  directors  was  not  a  defence  to  the  action.^ 

267.  The  plea  of  the  statute  of  limitations  is  not  a  good 
defence  to  an  action  upon  coupons,  when  it  would  not  be  a  good 
defence  to  the  bonds  from  which  they  were  cut.  They  are  but 
repetitions,  as  respects  the  interest  payable  at  stated  times,  of  the 
contract  which  the  bond  itself  makes  on  that  subject,  and  are  a 
device  for  the  convenience  of  the  holder  in  the  way  of  collecting 
the  interest.  They  do  not  change  the  nature  of  the  security 
given  by  the  bond  for  the  interest.  There  is  really  but  one  con- 
tract  for  the  payment  of  interest,  and  that  is  contained  in  the 
bond.  When  the  coupons  are  cut  off,  they  still  partake  of  the 
security  of  the  bond.^ 

But  the  statute  begins  to  run  against  actions  upon  coupons  for 
interest  from  the  time  of  their  maturity,  when  they  have  been 
detached  from  the  bonds  and  transferred  to  others  than  the  hold- 
ers of  the  bonds.  The  coupons  themselves  give  a  right  of  action 
without  the  bond,  and  it  would  be  exceptional  and  illogical  to 
hold  that  the  statute  sleeps  with  respect  to  claims  upon  them, 
while  a  complete  right  of  action  upon  them  exists  in  the  holder. 
Therefore  where  a  statute  of  limitations  extends  the  same  limi- 
tation to  actions  upon  all  written  contracts,  sealed  or  unsealed,  it 
b^ins  to  run  against  coupons  from  their  maturity,  so  that  in  such 
case  an  action  upon  the  coupons  would  become  barred  before  an 
action  upon  the  bonds  themselves  maturing  at  a  later  date  would 
be  barred.* 


1  Spies  r.  Chicago  &  £.  L  R.  R.  Co.  40 
Fed.  Kep.  34. 

>  KeDosha  v.  Lamson,  9  Wall.  477. 

«  Clark  ».  Iowa  City,  20  Wall.  583, 588. 
Referring  to  the  previous  decisioDS  by  the 
Supreme  Court  of  the  United  States  upon 
this  point,  Mr.  Justice  Field  said :  "  It 
was  not  the  intention  of  the  court  to  de* 
dde  that  an  action  upon  a  coupon  de- 
tached from  the  bond,  and  negotiated  to 
other  parties,  tvas  not  subject  to  the  same 
limitations  as  an  action  upon  the  bond 
itself ;  much  less  to  hold  that  the  coupons 
remained  a  valid  and  existing  cause  of 
action,  not  only  for  the  period  prescribed 
for  actions  on  the  bond  after  its  matnrity. 


but  for  the  additional  period  interrening 
between  the  maturity  of  the  coupon  and 
the  maturity  of  the  bond,  however  great 
that  might  be.  The  question  before  the 
court  in  those  cases  was  only  whether  the 
time  the  statute  had  to  run  against  the 
coupons  was  the  longest  or  shortest  pe- 
riod (was  it  six  or  twenty  years  in  the 
Wisconsin  case,  or  was  it  five  or  fifteen 
years  in  the  Kentucky  case) ;  and  the 
court  held  that  the  statute  ran  for  the 
longest  period,  because  the  coupons  par- 
took of  the  nature  of  the  bonds  and  the 
statute  ran  for  that  period  as  to  them." 
See,  also.  Amy  v.  Dubuque,  98  U.  S.  470 ; 
Koshkonong  v.  Burton,  104  U.  S.  668. 
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A  similar  case  arose  under  the  statute  of  limitations  of  Kea- 
tucky,  which  prescribed  fifteen  years  as  the  limitation  for  actions 
upon  bonds,  and  only  five  years  for  actions  on  simple  contracts. 
The  action  was  upon  coupons  of  certain  bonds  issued  by  the  city 
of  Lexington,  and  the  city  set  up  the  statute  of  limitations  of  fire 
years  in  defence ;  but  the  Supreme  Court  of  the  United  States 
answered  that  bonds  are  specialties  not  falling  within  the  period 
prescribed ;  that  suits  on  the  bonds  might  be  maintained  if  com- 
menced within  fifteen  years  after  the  cause  of  action  accrued ; 
and  that  a  suit  on  a  coupon  is  not  barred  by  the  statute  unless 
the  lapse  of  time  be  sufficient  to  bar  also  a  suit  upon  the  bond, 
as  the  coupon  is  but  a  repetition  of  the  bond  in  respect  to  the 
interest  for  the  period  of  time  therein  mentioned,  and  partakes  of 
its  nature.^ 

1  Lexington  v.  Batler,  14  WaU.  2S2 ;  McCoy  v.  Washington  Co.  3  WalL  Jr.  8S1. 
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CHAPTER  IX. 

CONTBAOrS  OF  GUABAITTY  AND  IKDOBSEMENT. 


L   Natare  of  the  contracts  of  gaaranty 
and  indoraement,  268-279. 


II.  Corporations  cannot  enter  into  tbe 
contract  without  legislative  author- 
ity, 280-286. 


Nixture  of  the  Contracts  of  Ghiaranty  and  Indorsement. 

268.  The  oontraot  of  a  guarantor  is  collateral,  secondary, 
and  oontingent.  It  binds  him  to  pay  the  debt  guaranteed,  if  by 
the  exercise  of  due  diligence  it  cannot  be  collected  from  tbe  prin- 
cipal debtor.  The  contract  of  a  surety  is  on  the  other  hand  direct, 
and  makes  him  respcmsible  at  once  upon  the  default  of  the  prin- 
cipal debtor.  The  contract  of  an  indorser  of  a  negotiable  instru- 
ment is  different  from  either.  He  undertakes  to  pay  the  obliga- 
tion, in  case  of  its  dishonor,  if  it  is  duly  presented  for  payment  to 
the  maker  at  maturity,  and  due  notice  is  given  to  him  of  its  dis- 
honor, but  not  otherwise.  His  contract  differs  from  that  of  a 
guarantor  chiefly  in  the  matter  of  making  demand  upon  the  maker 
and  giving  notice  of  dishonor ;  for,  while  punctual  presentment 
and  punctual  notice  of  non-payment  are  requisite  to  charge  an  in- 
dorser, in  the  case  of  a  guarantor  presentment  and  notice  within 
a  reasonable  time  is  all  that  is  required,  and  this  reasonable  time 
is  ordinarily  determined  by  the  inquiry  whether,  by  reason  of 
delay,  the  guarantor  has  sustained  any  loss  or  injury. 

269.  Under  a  sruaranty  of  a  coupon  bond  the  degree  of 
diligence  required  of  the  holder  of  a  coupon  is  to  be  ascertained 
by  reference  to  the  relation  of  the  parties,  and  to  the  injury  sus- 
tained by  the  guarantor  ffom  the  delay.  This  point  was  well  con- 
sidered in  a  suit  against  the  State  of  Virginia  upon  its  guaranty 
of  the  negotiable  bonds  of  the  city  of  Wheeling,  issued  to  pay  the 
city's  subscription  to  the  stock  of  the  Baltimore  and  Ohio  Rail- 
road Company.  A  number  of  coupons  for  interest  due  upon  these 
bonds  for  the  years  1862,  1863,  and  for  January,  1864,  were 
stolen  from  the  state,  and  in  November  of  the  latter  year  were 
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bought  in  Richmond  by  one  who  paid  full  value  for  them  with- 
out knowledge  that  they  had  been  stolen.  After  the  close  of  the 
civil  war,  in  1865,  the  purchaser  presented  them  for  payment  at 
the  banking  house  in  New  York  where  they  were  made  payable, 
and  also  to  the  city  of  Wheeling ;  but  payment  being  refused,  he 
brought  suit  against  the  State  of  Virginia  upon  its  guaranty.  The 
city  of  Wheeling  was  ready  to  pay  the  coupons  whenever  the 
question  of  their  ownership  should  be  determined.  The  Court  of 
Appeals  of  Virginia  held  that  the  state  was  not  liable  upon  its 
guaranty  of  these  coupons  by  reason  of  the  delay  in  presenting 
them  for  payment.^ 

270.  A  firuaranty  of  bonds  without  other  designation  im- 
plies  a  guaranty  of  the  principal  sum,  and  of  its  incident,  the  in- 
terest.^ A  city  having  issued  bonds  to  a  gas  company,  under  an 
ordinance  providing  that  the  gas  company  should  ^^  guarantee  the 
said  bonds,  and  assume  the  payment  of  the  principal  thereof  at 
maturity,"  it  was  held  that  the  ordinance  contemplated  two  un- 
dertakings by  the  company :  one  to  the  bondholder  to  answer  for 
the  city's  liability ;  the  other  to  the  city  to  pay  the  bonds  at  their 
maturity.  The  indorsement  of  the  president  of  the  company  on 
the  bonds,  guaranteeing  ^'  the  payment  of  the  principal  and  inter- 
est thereof,''  was  a  substantial  compliance  with  the  ordinance.' 

It  is  a  sufficient  consideration  for  a  guaranty  by  one  railroad 
company,  of  the  payment  of  the  interest  coupons  of  another  com- 
pany, that  an  arrangement  has  been  entered  into  between  the 
roads  to  secure  a  uniform  gauge,  and  thus  increase  the  business  of 
each.* 

1  Arents  v.  Commonwealth,  IS*  Gratt.  day  of  payment    It  is  no  answer  to  say 

(Va.)  750,  775.    Mr.  Justice  Joynes,  de-  that  the  city  of  Wheeling  has  provided 

livering  the  opinion  of  the  majority,  said :  by  a  mortgage  for  the  indemnity  of  the 

"  The  state  has  a  right  to  claim  that  they  state.    The  security  may  be  lost,  or  its 

shall  be  presented  for  payment  within  a  value  impaired  by  delay ;   and  the  state, 

reasonable  time  after  they  become  pay-  by  accepting  that  security,  did  not  aban- 

able,  so  that  it  may  be  relieved  from  its  don  the^character  of  guarantor  and  aa- 

liability  as  guarantor ;   and  the  coupons  snme  that  of  principal  debtor." 
on  their  face  give  notice  of  the  guaranty.        ^  New  Orleans  v.  Clark,  95  U.  S.  644. 
It  cannot  be  supposed  that  the  state  would        '  New  Orleans  r.  Clark,  supra, 
be  willing  to  incur  a  responsibility  wholly        *  Connecticut  Mnt.  Life  Ins.    Co.  v. 

indefinite  in  point  of  time,  which  would  Cleveland,  C.  &  C  B.  B.  Co.  41  Barlk 

be  the  case  if  the  coupons  were  designed  (N.  T.)  9. 
to  circulate,  without  any  limit,  after  the 
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Under  a  guaranty  of  the  prompt  payment  of  the  principal  and 
interest  of  coupon  bonds,  it  seems  that  the  guarantor  is  liable  for 
interest  upon  coupons  detached  from  the  bonds  from  the  time 
they  become  payable.  The  principal  is  liable  for  such  interest, 
and  as  a  general  rule  a  surety  or  guarantor  is  bound  to  the  same 
extent  as  the  principal.^ 

271.  A  srnarantor  is  not  bound  by  a  change  made  in  the 
terms  of  the  bonds  after  the  guaranty.  Thus  where  bonds  of 
a  corporation,  as  prepared  for  issue  and  sale,  promised  payment 
in  lawful  money,  but  after  a  guaranty  of  them  made  by  a  state 
a  stipulation  was  indorsed  upon  the  bonds  by  the  corporation,  to 
meet  the  requirements  of  purchasers  of  the  bonds,  that  they  should 
be  paid  in  coin.  Such  indorsement  was  held  to  bind  the  corpora- 
tion only  .2 

272.  The  prinoipal  creditor  is  in  equity  entitled  to  the 
benefit  of  bonds  of  a  corporation  received  by  a  surety,  or  by  a 
persoi)  standing  in  the  position  of  a  surety,  for  his  indemnity,  and 
to  discharge  the  debt  he  is  liable  for ;  and  it  makes  no  difference 
that  the  principal  creditor  did  not  know  of  the  security  at  the 
time,  or  did  not  give  credit  on  the  faith  of  it.' 

A  guarantor  having  paid  a  part  only  of  the  debt  of  the  princi- 
pal debtor  for  which  the  guaranty  was  given,  cannot  claim  reim- 
bursement out  of  the  funds  of  such  debtor  as  against  the  common 
creditor  until  the  latter  is  fully  satisfied.^ 

A  guarantor  of  railroad  bonds  who  has  paid  the  debt  is  entitled 
as  a  creditor  to  the  benefit  of  a  statute  authorizing  the  appoint* 
ment  of  a  receiver  of  an  insolvent  railroad,  canal,  or  turnpike 
company,  upon  the  application  of  a  creditor,  and  a  sale  or  lease  of 
the  property.® 

273.  A  contract  of  guaranty  of  a  coupon  bond  transfer- 
able by  delivery  is  itsdlf  in  effect  negotiable  at  law  with  the 
bond  or  coupons ;  for  if  not  actually  negotiable  through  the  ne* 
gotiability  of  the  bond  and  coupons,  it  is  assignable  with  them 

1  Philadelphia  &  R.  K.  R.  Co.  v.  Knight,        ^  Virginia  v,  Chesapeake  &  0.  Canal 
124  Pa.  St.  58 ;  5  Railw.  &  Corp.  L.  J.     Co.  32  Md.  501. 
574.  ^  Pennsylvania  R.  R.  Co.  v.  Pemberton 

3  Wallace  r.  Loomis,  97  U.  S.  146.  &  K  Y.  R.  R.  Co.  28  N.  J.  £q.  338. 

'  Bice's  Appeal,  79  Pa.  St  168. 
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in  equity,  and  an  interest  in  it  passes  in  equity  to  each  succes- 
sive holder  of  the  bond  or  coupons.  It  is  the  manifest  inten- 
tion of  the  parties  that  the  right  to  enforce  the  guaranty  shall  be 
coextensive  with  the  right  to  enforce  the  payment  of  the  debt. 
The  guaranty,  as  an  accessory  to  the  bond  or  coupon,  follows  it 
and  adheres  to  it  in  equity,  and  the  right  to  enforce  the  guaranty 
must  be  determined  by  the  right  to  demand  payment  of  the  bond 
or  coupon.  Whoevear  is  eqtitled  to  enforce  the  bond  or  coupon  is 
entitled  to  enforce  the  guaranty,  and  cannot  be  defeated  by  any 
equities  that  do  not  affect  his  claim  upon  these  primary  demands.^ 

274.  A  guaranty  is  not  provable  in  bankruptcy  or  in 
achemes  of  liquidation  without  ezpress  provision,  until  the 
liability  becomes  absolute  by  the  failure  of  the  principal  debtor 
to  pay  the  obligation  at  maturity  according  to  its  terms.  Until 
the  liability  becomes  absolute,  there  is  no  way  in  law  or  in  equity 
by  which  a  person  holding  a  guaranty  can  secure  himself  out  of 
the  property  of  the  guarantor.  Neither  is  the  holder  of  bonds 
guaranteed  by  a  corporation  entitled  to  share  as  a  creditor  in  a 
scheme  of  reorganization  entered  into  upon  the  insolvency  of 
the  corporation,  under  which  provision  is  made  for  the  participa- 
tion only  of  creditors  holding  existing  liabilities  of  the  corpo- 
ration. Thus,  the  Eastern  Railroad  Company  of  Massachusetts, 
having  become  greatly  embarrassed  and  practically  insolvent,  a 
statute  was  enacted  for  its  relief,  and  the  securing  of  its  debts 
and  liabilities.^  This  act  authorized  the  corporation,  by  a  mort- 
gage of  all  its  property  to  trustees,  to  secure  an  extension  of  its 
debts  for  a  period  of  thirty  years  at  a  reduced  rate  of  interest. 
The  existence  of  the  corporation  was  preserved,  but  the  stock- 
holders had  only  the  ultimate  chance  of  redeeming  the  property. 
A  leading  purpose  of  the  act  was  to  give  to  all  its  actual  creditors, 
without  regard  to  the  nature  of  their  claims,  an  equal  participa- 
tion in  the  mortgage  security.  The  owners  of  certain  bonds  of 
another  railroad  company,  indorsed  and  guaranteed  by  the  East- 
ern Railroad  Company,  claimed  the  right  to  participate  in  the 

^  Arents  r.  Commonwealth,  18  Gratt.  165.  And  see  Partridge  r.  Davis,  20  Vt. 

(Va,)  750;  In  re  Blakely  Ordnance  Co.  499;   Sandford  v.  Norton,   14  Vt.  228; 

L.  R,  3  Ch.  154;   In  re  Agra  &  Mas-  Sylvester  r.  Downer,  20  Vt.  855. 

terman's  Bank,  L.  R.  2  Ch.  391,  397;  ^  Acts  1876,  cb.  236. 
Codman  r.  Vt  &  C.  R.  R.  Co.  16  Blatehf. 
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benefits  of  this  mortgage.  The  guaranteed  bonds  had  not  fallen 
due,  and  there  had  been  no  default  in  the  payment  of  the  interest 
upon  them.  The  holders  of  the  guaranteed  bonds  did  not,  there- 
fore, claim  immediate  participation,  but  asked  to  have  certificates 
of  indebtedness  set  aside  to  an  amount  sufiScient  to  secure  the 
guaranty  of  the  bonds,  and  in  default  of  the  payment  of  the  in- 
terest or  principal  of  the  bonds,  they  claimed  the  right  to  i^ceive 
the  interest  on  such  certificates,  and  to  share  in  the  security.  But 
the  court  denied  the  claim  upon  the  ground  that  no  provision 
was  made  for  contingent  claims.^ 

276.  Trost  to  apply  earnings  to  pasntnent  of  ffuaxanteed 
bonds. — In  the  recent  case  of  the  Uastern  Railroad  Company  y. 
Sogers^  before  the  Supreme  Court  of  Massachusetts,^  the  holders 
of  the  bonds  of  a  leased  road  guaranteed  by  that  company  sought 
to  add  to  the  value  and  obligation  of  a  common  guaranty  a  trust 
to  retain  and  hold  the  earnings  of  the  leased  road  for  the  pay- 
ment of  the  interest  on  the  guaranteed  bonds.  The  Eastern 
Railroad  Company  in  New  Hampshire  leased  its  road  for  a  long 
term  of  years  to  the  Eastern  Railroad  Company  of  Massachusetts. 
Subsequently  the  Portsmouth,  Great  Falls,  and  Conway  Railroad 
Company  became  a  party  to  the  agreement.  The  scheme  of  the 
three  companies,  as  stated  by  Judge  Morton  in  delivering  the 
opinion  of  the  court,  seems  to  have  been  to  form  a  single  or  con- 
solidated line  of  railroads,  so  far  as  they  could  without  violating 
the  laws  of  the  states  in  which  they  were  respectively  incorpo- 
rated. The  Portsmouth,  Great  Falls,  and  Conway  Railroad  Com- 
pany was  to  complete  its  road  and  appurtenances  out  of  its  capital 
stock  or  otherwise,  at  its  own  cost  and  expense.  After  it  was 
completed  the  Eastern  Railroad  Company  was  to  manage  the 
three  roads,  and  to  payout  of  the  net  earnings  of  the  consolidated 
line  dividends  to  the  stockholders  of  the  seveml  roads  pari  passu^ 
and  these  dividends  were  to  be  in  lieu  of  and  in  full  for  the  rent 
of  the  leased  roads. 

After  the  agreements  were  made,  it  was  found  that  the  Ports- 
mouth, Great  Falls,  and  Conway  Riilroad  Company  was  not  able 
to  perform  its  contract,  and  to  construct  and  complete  its  railroad 
from  its  capital  stock  or  other  resources.    To  enable  it  to  do  so,  it 

^  Ifeichants'  Nat  Bank  r.  Eastern  R.        s  124  Maw.  627,  533. 
B.  Co.  134  Mass.  51S. 

288 


§  275.]  GUABANTT  AND  INDORSEMENT. 

borrowed  of  the  Eastern  Railroad  Company  a  large  sum  of  money. 
A  part  of  the  sum  so  borrowed  was  repaid  by  issues  of  stock. 
The  balance,  amounting  to  one  million  dollars,  was  repaid  by  issu- 
ing to  the  Eastern  Railroad  Company  bonds  of  the  Portsmouth, 
Great  Falls,  and  Conway  Railroad  Company,  payable  in  1892, 
with  interest  at  the  rate  of  seven  per  cent,  payable  semi-annually. 
The  Eastern  Railroad  Company  negotiated  and  sold  a  part  of 
these  bonds,  and  pledged  others  of  them,  guaranteeing  their  pay- 
ment. The  holders  of  the  bonds  now  claimed  that  they  were 
entitled  to  have  the  interest  on  them  as  it  should  accrue  paid  out 
of  the  earnings  of  the  road  in  priority  of  the  other  creditors. 
They  based  their  claim  upon  a  provision  of  the  lease  that  out  of 
the  gross  amount  of  the  tolls  and  income  of  the  railroads  there 
should  be  deducted  and  paid  all  charges  and  expenses  of  the 
lessee  company  in  maintaining  and  operating  the  roads,  taxes, 
rents,  repairs,  wages,  and  damages  being  enumerated  with  other 
things,  "  and  generally  all  charges  that  may  be  incurred  in  the 
management  of  the  business  or  concerns  of  the  said  railroads,  or 
any  part  thereof,  juid  all  incidental  charges  and  expenses,  and  the 
interest  that  may  accrue  on  any  past  or  future  loans." 

Upon  the  subsequent  insolvency  of  the  Eastern  Railroad  Com- 
pany and  the  adoption  of  the  legislation  before  referred  to  for  its 
relief,  the  holders  of  the  guaranteed  bonds  claimed  that  either  the 
Eastern  Railroad  Company  took  the  earnings  of  the  Portsmouth, 
Great  Falls,  and  Conway  Railroad  charged  with  a  trust  to  pay 
the  interest  on  their  bonds,  or  that  the  interest  on  these  bonds  is 
to  be  regarded  as  in  the  nature  of  rentals  or  operating  expenses.^ 

^  Morton,  J.,  delivering  the  opinion,  pnrpose  of  the  fonrth  article,  and  that  it 
said :  "  We  cannot  concur  in  this  view  of  was  intended  for  the  direction  and  pro- 
the  purpose  or  effect  of  the  ariicle.  As  we  tection  of  the  Eastern  Railroad  Company, 
have  before  said,  it  was  contemplated  as  a  and  not  to  enlarge  its  liabilities.  It  con- 
part  of  the  arrangement  between  the  par-  tains  no  words  of  covenant  or  promise  on 
ties  that  the  Eastern  Railroad  Company  the  part  of  the  Eastern  Railroad  Corn- 
should,  as  rent  or  in  lieu  of  rent  of  the  pany.  It  provides  merely  that '  from  and 
leased  roads,  pay  to  their  stockholders,  out  of  the  gross  amount  of  the  tolls  and 
pari  passu  with  its  own  stockholders,  divi-  income  of  the  railroads  owned  by  the  said 
dends  oat  of  the  net  earnings  of  the  three  parties  hereto  respectively  shall  be  de- 
roads.  It  was  natural  and  almost  neces-  ducted  and  paid  from  time  to  time' the 
sary,  in  order  to  avoid  future  misunder-  charges,  expenses,  and  payments  enumer- 
standing  and  litigation,  that  the  contracts  ated,  inchiding  *  the  interest  that  may 
should  contain  provisions  as  to  the  mode  accrue  on  any  past  or  future  loans.'  By 
of  determining  what  should  be  deemed  to  this  was  meant  the  interest  which  the 
be  net  earnings.    We  think  this  was  the  Eastern  Railroad  Company  might  pay 
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The  court  held  that  the  holders  of  the  guaranteed  bonds  of  the 
Portsmouth,  Great  Falls,  and  Conway  Railroad  Company. had  no 
claim  upon  the  earnings  of  the  Eastern  Railroad  Company ;  that 
the  latter  company  was  primarily  liable  to  pay  the  bonds  and  the 
interest  as  it  should  accrue ;  that  the  only  liability  of  the  Eastern 
Railroad  Company  was  a  contingent  and  a  collateral  liability, 
arising  fron>  its  contract  of  guaranty.  It  followed  that  it  was 
not  the  duty  nor  the  right  of  the  Eastern  Railroad  Company  to 
apply  the  earnings  of  its  railroad  to  the  payment  of  the  interest 
on  the  bonds  of  the  Portsmouth,  Great  Falls,  and  Conway  Rail- 
road Company,  as  it  might  from  time  to  time  accrue  and  become 
due. 

276.  Indorsement  of  a  bond.  —  A  railroad  company  which 
has  transferred,  by  indorsement,  a  negotiable  bond  issued  by  a 
municipal  corporation,  is  bound  as  an  indorser  of  n^otiable 
paper,  if  its  liability  be  fixed  by  a  proper  demand  and  notice.  It 
has  been  suggested  that  such  a  liability  is  not  fairly  in  the  con- 
templation of  the  parties  to  an  indorsement  of  a  bond  which  may 
have  twenty  or  even  forty  years  to  run  ;  but  whatever  force  this 
view  might  have  in  case  of  an  indorsement  of  such  an  instrument 
by  an  individual,  it  has  none  in  case  of  a  corporation,  which  does 
not  die.^ 

277.  A  state  is  bound  by  its  indorsement  of  the  bonds  of 
a  corporation  duly  authorized  by  statute,  in  the  same  way  that 
an  individual  or  private  corporation  is  bound  by  a  like  contract ; 
and  its  liability  is  governed  by  the  same  rules  and  principles  of 
law.2 

If  the  instrument  of  indorsement  by  a  state  sets  out  the  official 

upon  its  loans.     To  hold  that  it  was  in-  ates  various  charges  and  expenses  which 

tended  as  a  covenant,  that  it  would  pay  the  company  may  incur  in  the  manage- 

the  interest  on  any  money  which  the  les-  ment  of  the  roads,  hat  its  liability  to  pay 

8or  might  borrow,  would  be  inconsistent  those  charges  and  expenses  is  not  created 

with  the  previous  stipulations  of  the  con-  by  this  article,  but  out  of  other  indepen- 

tract,  by  which  the  lessor  agreed  to  com-  dent  contracts  or  duties." 

plete  the  road  at  its  own  cost  and  expense,  ^  Bonner  v.  New  Orleans,  2  Woods, 

and  by  which  the  only  rent  to  be  paid  by  135. 

the  lessee  was  in  the  form  of  dividends.  ^  State  v.  Cobb,  64  Ala.  127;  Gilman 

No  language  is  used  in  this  article  which  t*.  N.  O.  &  Selma  Ry.  Co.  72  Ala.  566 ; 

purports  to  create  any  new  liability  of  the  Morton  v.  N.  O.   &  Selma  Ry.  Co.  79 

Eastern  Railroad  Companv.    It  enumer-  Ala.  590. 
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character  <^  the  officer  executing  the  indorsement,  it  is  immaterial 
whether  he  adds  his  official  title  after  his  signature  or  not.^ 

278.  The  indorser  of  state  bonds  is  bound  by  his  indorse- 
ment, though  the  bonds  be  void  because  issued  under  unconsti- 
tutional legislation.  Under  certain  legislation  of  the  State  of 
Florida  to  aid  railroads  by  an  exchange  of  bcMids,  the  liability  of 
the  railroad  companies  wais  construed  to  be  that  of  guarantors  or 
indorsers  of  the  state  bonds,  and  they  were  held  to  be  so  liable, 
although  the  legislation  was  pronounced  unconstitutional,  and  the 
bonds  void  as  to  the  state.  The  railroad  companies  having  put 
them  upon  the  market  as  valid  bonds,  these  companies  are  estopped 
from  setting  up  their  unconstitutionality.^  "  As  against  the  com- 
panies," said  Chief  Justice  Waite,  ^^  they  occupy  in  the  market 
the  position  of  commercial  securities,  and  may  be  dealt  with  and 
enforced  as  such.  The  companies,  through  their  faithless  agents, 
are  in  a  position  where  they  must  meet  those  they  have  dealt  with 
commercially,  and  respond  accordingly.  In  commerce,  commer- 
cial paper  means  what  on  its  face  it  represents,  regardless  of  what 
its  maker  or  promoter  may  have  got  for  it.  The  bonds  of  the 
state  in  the  open  market  purported  to  be  what  they  called  for. 
The  companies  put  them  out,  and  in  legal  effect,  as  we  think,  in- 
dorsed them.  A  bond  fide  holder  can  now  require  the  indorser  to 
respond  to  his  indorsement  commercially  ;  that  is  to  say,  by  pay- 
ing what  he  in  effect  agreed  the  maker  must  pay.'' 

279.  A  bona  fide  holder  may  presume  that  an  indorsement 
is  regular.  The  indorsement  by  the  State  of  Alabama  of  the 
bonds  of  the  Montgomery  and  Eufaula  Railroad  Company  was 
claimed  to  be  void,  because  the  statute  authorized  the  indorse- 
ment of  first  bonds  only,  while,  as  it  was  alleged,  there  was  a 
prior  mortgage  upon  the  company's  property,  and  the  bonds  could 
not,  therefore,  be  first  mortgage  bonds.  '^  Let  us  concede,"  said 
Judge  Woods,  of  the  Circuit  Court  of  the  United  States,^  *^  what 
defendants  claim,  that  there  was  a  prior  mortgage  on  the  road  at 
the  date  of  these  bonds.     Were  the  holders  of  the  bonds  under 

1  Levy  V.  Burgeaa,  6  J.  &  S.  (N.  Y.)        <  Young  v,  Montgomery  &  E.  R.  R.  Ca 
431.  2  Woods,  606. 

^  Railroad  Companies  v.  Schatte,  108 
U.S.  lis,  144. 
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the  necessity  of  taking  notice  of  that  fact,  and  does  the  fact  make 
the  bonds  void  in  the  hands  of  a  bond  fide  bolder  for  value? 
•  .  •  The  legal  authority  to  make  the  indorsement  is  suiEciently 
comprehensive  to  include  the  indorsement  of  the  bonds  in  ques- 
tion ;  and  the  governor  having  placed  his  indorsement  upon  the 
bonds,  and  certified  in  the  indorsement  itself  that  it  was  made 
in  pursuance  of  the  act  of  the  legislature,  I  think  a  bond  fide 
holder  has  the  right  to  presume  that  all  precedent  requirements 
have  been  complied  with,  and  that  there  are  no  prior  liens  upon 
the  railroad ;  and,  so  far  as  he  is  concerned,  this  presumption  can- 
Bot  be  rebutted.*'  ^ 

II.  Carjparatione  cannot  enter  into  theee  Contraete  without  Legis- 

lative  Authority. 

280.  It  is  no  part  of  the  ordinary  business  of  a  railroad 
oompany  or  other  corporation  to  undertake  the  payment  of 
the  debts  of  others ; '  and  therefore,  without  legislative  au- 
thority in  this  behalf,  a  corporation  has  no  power  to  enter  into  the 
engagement  of  a  guaranty  or  indorsement  of  the  bonds  or  other 
negotiable  instruments  of  another  corporation,  or  of  a  person  ;  or 
to  enter  into  the  more  indirect  engagement  of  guaranteeing  the 
dividends  of  another  company;^  or  of  purchasing  the  stock  of 
another  company ;  ^  or  of  completing  the  line  of  a  railroad  com- 
pany under  an  agreement  to  work  the  line ;  ^  or  of  aiding  in  the 
extension  or  improvement  of  another  railroad  company.® 

Legislative  authority  to  railroad  and  other  corporations  to  enter 
into  the  contract  of  guaranty  is  most  frequently  given  by  special 
statute,  although  there  are  some  general  statutes  for  this  purpose.^ 

^  Knox  Connty  v,  Aspinwall,  21  How.  ^  Mutual    Savings   Bank    &   Building 

539 ;  Mercer  Co.  v.  Hacket,  1  Walk  S3 ;  Amo.  v.  Meriden  Agency  Co.  24  Conn. 

Meyer  v.  Muscatine,  lb.  3S4.  159;  Salomons  v.  Laing,  12  Beav.  339. 

*  Bank  o£  Genesee  v.  Patchin  Bank,  *  Great  Western  Ry.  Co.  v.  Preston  & 
M  N.  T.  309;    Smead  v.  Indianapolis,  Berlin  Ry.  Co.  17  U.  C.  Q.  B.  477. 

P.  ft  C.  R.  R.  Co.  11   Ind.  104;  Stark  «  East  Anglian  Rys.   Co.  v.   Eastern 

Bank  V.  United  States  Pottery  Co.  34  Vt.  Conntiee  Ry.  Ca   11   C.  B.  775;    Mnc- 

144 ;  Madison  Plank  Road  Co.  v.  Water-  Gregor  v.  Deal  &  Dover  Ry.  Co.  18  Q.  B. 

town  P.  R.  Co.  7  Wis.  59 ;  Central  Bank  618. 

V.  Empire  S.  D.  Co.  26  Barb.  (N.  Y.)  23  ;  ^  As  in  West  Viboiwia,  where  any 

Bridgeport  City  Bank  v.  Empire  S.  D.  railroad  or  otber  private  corporation  or 

Co.  30  lb.  421 ;  Farmen*  &  M.  Bank  v.  joint  stock  company  may,  with  the  assent 

Bmptve  S.  D.  Co.  5  Bosw.  (N.  T.)  275.  of  the  holders  of  two  thirds  of  its  stock, 

*  Colman  v.  Eastern  Counties  Ry.  Co.  bad  by  a  vote  at  a  stockholders'  meeting, 
10  Beav.  1.  See  Logan  v.  Courtown,  13  subaeribe  for  or  purchase  the  stock,  bonds, 
Beav.  22.  237 
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Neither  can  corporations,  according  to  the  rule  adopted  in  this 
country,  purchase,  hold,  or  deal  in  the  stock  of  other  corporations, 
unless  expressly  authorized  to  do  so.^ 

Neither  can  a  railroad  company,  without  special  authority,  guar- 
antee a  certain  amount  of  dividends  on  its  own  stock,  although 
such  contract  be  made  with  a  county  as  an  inducement  for  the 
county  to  take  stock  in  the  company  and  pay  for  it  with  county 
bonds.2 

281.  But  to  enable  a  railroetd  corporation  to  enter  into  a  con- 
tract of  eruaranty  it  is  not  necessary  that  the  authority  to  do 
so  should  be  expressly  conferred  by  statute.  Under  the  rail- 
road act  of  California,  which  provided  that  such  a  corporation 
"shall  be  capable  in  law  to  make  all  contracts  .  .  .  necessary 
for  the  construction,  completion,  and  maintenance  of  such  rail- 
road, •  .  .  and  generally  shall  possess  all  the  powers  and  priv- 
ileges, for  the  purpose  of  carrying  on  the  business  of  the  corpora- 
tion, that  private  individuals  and  natural  persons  enjoy,"  ^  it  was 
held  that  a  railroad  company  might  make  a  valid  guaranty  of  the 
bonds  of  another  corporation.  The  guaranty  in  this  case  was 
entered  into  as  a  part  of  a  leasehold  agreement  whereby  the  Cali- 
fornia Pacific  Railroad  Company  leased  its  road  to  the  Central 
Pacific  Railroad  Company  for  a  long  term  of  years,  and  the  lat- 
ter company  stipulated  to  guai-antee  the  payment  of  $2,000,000 
of  the  bonds  of  the  lessor  company,  payable  in  thirty  years. 
The  court  held  that  this  stipulation  was  not  tdtra  vires.  The 
reasoning  of  the  court  was,  that  a  natural  person  might  make 
such  a  contract,  and  therefore  the  exercise  of  this  power  by  the 


or  aecaritieB  of  any  railroad  company, 
whether  incorporated  by  special  charter 
or  under  the  general  railroad  act ;  and 
may  with  like  assent  become  surety  for, 
or  guarantee  the  debts  of,  such  railroad 
company,  or  in  any  other  manner  aid  such 
railroad  company  in  the  construction  of 
its  railroad  or  other  works  or  improve- 
ments. Acts  1877,  ch.  88;  Acts  1872-73, 
ch.  88,  §  40.  In  KanaehiLiettf  guaran- 
ties by  railroad  companies  in  certain  cases 
are  provided  for. 

1  Zabriskie  v,  Qeyeland,  C.  &  C.  R.  R. 
Co.  23  How.  381 ;  White  v,  Syracase  & 
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Utica  R.  R.  Co.  14  Barb.  (N.  Y.)  559; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Cleveland, 
C.  &  C.  R.  R.  Co.  41  Barb.  (N.  Y.)  9 ; 
Baltimore  v.  Bait.  &  Ohio  R.  R.  Co. 
22  Md.  50;  Mutual  Savings  Bank  & 
Building  Asso.  v.  Meriden  Agency  Co. 
24  Conn.  159 ;  Hodges  v.  New  Eng.  Screw 
Co.  1  R.  I.  312,  322 ;  Central  R.  R.  Co. 
v.  Collins,  40  Ga.  582. 

«  Pittsburgh  &S.R.R.  Co. ».  Allegheny 
County,  79  Pa.  St.  210. 

<  Stats.  1861,  p.  608 ;  and  see,  to  like 
effect,  Civil  Code,  §  354. 


CORPORATIONS  CANNOT  CONTRACT  WITHOUT  AUTHORITY.      [§  282. 

corporation  must  be  upheld,  unless  by  its  very  nature  it  is  a 
power  which  a  corporation  cannot  exercise ;  but  that  there  is  no 
sufficient  reason,  dediicible  from  the  character  of  a  railroad  com- 
pany and  its  business,  why  it  may  not  guarantee  the  payment  of 
a  debt  which  it  might  directly  contract  to  pay.^ 

282.  The  right  to  enter  into  the  contract  may  be  implied 
from  authority  to  aid  another  company.     A  railroad  company 

1  Low  ».  California  Pacific  R.  R.  Co.  or  interest,  or  any  part  thereof,  in  pnrau- 
52  Cal.  53,  61 ;  9  Am.  Railw.  R.  366;  ance  of  its  contract  of  guaranty,  it  p:iys 
4  Cent.  L.  J.  487.  McKinstry,  J.,  dis-  an  indebtedness  of  the  lessor  company, 
senting,  said  in  reference  to  the  clause  of  and,  consequently,  may  compel  a  reim- 
the  statute  relied  upon  as  impliedly  giving  borsement  thereof.  In  the  former  case 
anthority  to  make  the  guaranty :  "  This  it  pays  as  principal ;  in  the  latter,  as 
clause  gives  no  additional  primary  powers  surety.  The  former  contract,  however 
to  the  corporation.  It  follows  after  the  unwise  it  might  be,  the  railroad  company 
enameration  of  certain  powers  specifically  has  the  power  (by  statute)  to  make ;  and, 
co]ifeiTed,andi9butdeclaratory  of  theiule  consequently,  may  agree  to  pay  the  rent 
that  powers  incidental  to  the  expressed  on  the  lease,  the  amount  of  the  rent  being 
powers  conferred  may  be  employed  by  a  simply  a  question  of  degree ;  the  latter 
corporation.  .It  is  a  legislative  enuncia-  species  of  contract,  it  seems  to  us,  it  has 
tton  of  the  rule  always  recognized  by  the  not  the  power  to  make,  there  being  no  ex- 
courts,  that  the  implied  oi  incidental  press  statutory  power  to  that  effect,  as  it 
powers  which  may  be  exercised  by  a  cor-  is  in  reality  the  loaning  of  the  credit  of 
poration  shall  be  ascertained  by  reference  the  guarantor,  —  the  guaranty  of  the  debt 
to  the  case  of  an  individual  upon  whom  of  another.  The  contract  of  guaranty, 
should  be  conferred  limited  powers  like  ex  vi  termini,  implies  a  loan  of  the  credit 
those  expressly  granted  to  the  corpora-  of  the  guarantor."  Neither  is  there  any 
tion  by  its  charter.  If  the  clause  quoted  power  to  guarantee  implied  in  the  ])ower 
means  more  than  this,  what  does  it  mean  to  lease,  nor  is  it  appurtenant  to  the  power 
less  than  a  grant  to  the  corporation  of  to  lease.  The  power  to  lease  and  the 
every  power  which  may  be  employed  by  power  to  guarantee  are  as  diverse  as 
an  individual  carrying  on  a  private  busi-  powers  can  well  be.  The  statute  confers 
neas  for  his  personal  emolument  ?  "  on  railroad  corporations  the  powers  of 

This  decision  does  not  seem  to  be  sup-  natural  persons  no  further  than  is  neces- 

ported  by  sound  legal  principles  and  rea-  sary  "  for  the  purpose  of  carrying  on  the 

Boning.     It  has  been  vigorously  criticised,  business  of  the  corporation."    The  busi- 

A  writer  in  the  American  Law  Register,  ness  of  a  leased  railroad  may  be  carried 

ToL  25,  pp.  513,  518,  with  reference  to  on  without  the  lessee's  guaranteeing  the 

the  general  power  of  a  railroad  corpo-  bonds  of  the  lessor,  and  therefore  such 

ration  to  make  such  a  guaranty,  says :  guaranty  is  not  necessary  for  the  purpose 

"  In  the  case  of  a  lease  by  one  railroad  contemplated   by  statute.    If  a  railroad 

corporation  to  another  railroad  corpora-  corporation  is  to  possess  all  the  powers  of 

tion,  the  lessee  pays  its  own  debt  when  it  a  natural  person  in  the  broadest  accepta- 

pays  the  rent,  which  it  owes  as  rent,  and  tion  of  the  term,  wherein  would  be  the 

which  it  has  agreed  to  pay  as  rent ;  in  the  use  of  legislation  seeking  to  prescribe  its 

case  of  a  guaranty  by  the  lessee  of  the  powers. 

bonds  of  the  lessor,  should  the  guarantor  See   Atchison,  T.  &  S.  F.  R.  R.  Co.  v. 

be  compelled  to  pay  the  bonds,  principal  Fletcher,  35  Kans.  236. 
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may  guarantee  the  bonds  of  another  railroad  company  under  the 
authority  of  a  general  statute  which  authorizes  railroad  companies 
to  aid  other  railroad  companies  by  means  of  subscription  to  their 
capital  stock  or  otherwise.  If  any  acceptance  of  the  statute  by 
either  of  the  corporations  is  necessary,  this  may  be  inferred  in 
favor  of  persons  holding  guaranteed  bonds,  from  the  fact  that  the 
companies  have  done  the  acts  authorized  by  these  statutes.^ 

283.  A  Gorporation  may,  as  a  matter  of  oourse,  indorse  ne- 
gotiable instruments  which  it  has  taken  in  the  oourse  of  busi- 
ness or  in  the  payment  of  debts  due  it,  without  special  authority 
to  do  80.^  This  would  be  true  of  corporations  which  have  no 
power  to  make  instruments  such  as  it  receives  and  indorses.^  A 
corporation  having  the  power  to  create  negotiable  paper  has  the 
same  power  to  indorse  it,  whether  such  power  be  implied  or  con- 
ferred.^ It  is  within  the  corporate  powers  of  a  railroad  company 
to  guarantee  bonds  taken  and  held  by  it  in  the  usual  course  of  its 
business.^  But  even  if  the  guaranty  be  made  for  a  purpose  not 
authorized  by  the  charter,  as  for  instance  for  the  accommodation 
of  another  road,  a  bond  fide  holder  for  value  without  notice  is  not 
affected  by  that  fact.^ 

284.  A  railroad  company  having  power  to  issue  its  own 
bonds  may  guarantee  the  bonds  of  munioipal  corporations 
issued  in  payment  of  subscriptions  to  the  stock  of  the  com- 
pany. The  obvious  purpose  and  advantage  of  such  a  guaranty 
are  to  augment  the  credit  of  the  bonds  in  the  market,  and  to  fa- 
cilitate their  sale,  and  the  raising  of  money  for  the  construction 
of  its  road  J  It  is,  moreover,  one  of  the  recognized  powers  of  a 
private  corporation  that  it  may  borrow  money,  or  become  a  party 


1  Zabri8kie  ».  Cleveland,  C.  &  C.  R.  R. 
Co.  23  How.  381. 

«  Olcott  V.  Tioffa  R.  R.  Co.  27  N.  Y. 
546,549,561. 

*  Smith  V,  Johnson,  3  H.  &  N.  222. 

^  See  Prescott  v,  Flinn,  9  Bing.  19,  per 
Tindal,  C.  J. ;  Fiye  v.  Tucker,  24  111. 
180;  Buckley  v.  Briggs,  SO  Mo.  452; 
Hardy  o.  Merri weather,  14  Ind.  203. 

^  Madison  &  I.  R.  R.  Co.  v,  Norwich 
Say.  Soc.  24  Ind.  457. 

^  Madison  &  I.  R.  R.  Co.  9.  Norwich 
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SaT.  Soc  mipra.  The  court  refer  to 
Smead  v.  Indianapolis,  P.  &  C.  R.  R.  Co. 
11  Ind.  104,  where  it  was  attempted  to 
draw  a  distinction  between  paper  exe- 
cuted beyond  the  power  and  that  execoted 
within  the  power  of  the  corporation,  bat 
by  an  abuse  of  the  power  in  that  particu- 
lar instance,  and  dedare  that,  as  applied 
to  commercial  paper  legal  on  its  ^ce,  it 
is  difficult  to  sustain  such  a  distinction  on 
any  sound  principle  of  law  or  reason. 
T  Railroad  Co.  v.  Howard,  7  Wall.  392. 
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to  negotiable  paper  in  the  transaction  of  its  legitimate  business, 
unless  expressly  prohibited ;  and  until  the  contrary  is  shown,  the 
legal  presumption  is,  that  its  acts  in  that  behalf  were  done  in  the 
regular  course  of  its  authorized  business.  In  such  case  the  cor- 
poration guarantees  its  own  property,  and  not  merely  the  debt  of 
another. 

285.  A  railroad  company  naay  be  bound  by  consenting  to 
a  representation  of  guaranty  contained  in  the  bonds  of  an- 
other company,  as  for  instance  that  the  former  company  had, 
in  consideration  of  a  lease  to  it  of  the  road  of  such  other  com- 
pany, guaranteed  the  payment  of  the  interest  on  its  bonds.  The 
Pacific  Railroad  Company  of  Missouri  was  upon  this  ground  held 
liable  in  an  action  brought  directly  against  it  by  a  holder  of  cou- 
pons due  upon  bonds  issued  by  the  St.  Louis,  Lawrence,  and 
Denver  Railroad  Company.^  The  only  promise  made  by  the  de- 
fendant company  was  one  contained  in  a  lease  to  it  of  the  other 
railroad  company,  for  an  annual  rental.  The  Pacific  Raih'oad 
Company  was  interested  in  the  construction  and  completion  of 
the  St.  Louis,  Lawrence,  and  Denver  Road,  and  executed  the  lease 
in  order  to  enable  that  company  to  negotiate  its  bonds  and  raise 
money  to  build  the  road,  and  the  rental  was  appropriated  specif- 
ically to  the  payment  of  the  interest  on  such  bonds.  The  bonds 
contained  a  statement  that  the  payment  of  the  interest  was  guar- 
anteed by  the  Pacific  Railroad  of  Missouri.  In  form,  the  St. 
Louis,  Lawrence,  and  Denver  Company  furnished  the  considera- 
tion for  tLe  promise  of  the  defendant  company,  rather  than  the 
bondholders.  In  reality,  however,  the  bondholders  furnished  the 
means  to  build  the  road,  the  use  of  which,  under  the  lease,  con- 
stituted the  consideration  of  the  defendant's  promise.  The  plain- 
tiff, however,  did  not  bring  his  suit  upon  the  promise  contained 
in  the  lease,  but  upon  the  implied  promise  contained  in  the  rep- 
resentation in  the  bonds  which  the  defendant  company  had  caused 
to  be  issued  in  this  form,  or  had  consented  to.  "  If  this  allega- 
tion can  be  proved,"  said  Judge  Dillon,  **  our  opinion  is  that  the 
defendant  is  bound  to  make  good  the  guaranty,  and  that  this 
guaranty  attaches  to  and  follows  the  bonds,  and  is  available  to 
every  holder  of  them  who  relied  upon  it.  In  this  view  the 
promise  by  the  defendant  is  a  direct  one  to  whoever  becomes  the 

i  Opdyke  o.  Pacific  B.  R.  Co.  3  Dill.  55,  73. 
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holder  of  bonds  on  the  faith  of  it,  and,  although  the  facts  are 
different,  the  case  falls  within  the  principle  of  morality,  fair  deal- 
ing, and  enlightened  justice  asserted  by  the  Supreme  Court  of  the 
United  States.^  If  the  foregoing  is  a  correct  view  of  the  legal 
relations  and  rights  of  the  parties,  it  follows  that  the  contract  be- 
tween the  defendant  and  the  plaintiff  was  complete  when  the 
plaintiff  bought  the  bonds  upon  the  strength  of  the  promise  or 
representation  which  the  defendant  authorized,  as  it  is  alleged,  to 
be  made,  and  that  the  plaintiff's  rights  are  in  no  wise  dependent 
upon  whether  the  Lawrence  Company  kept  its  contract  in  respect 
to  taxes,  fences,  etc.,  and  could  not  be  affected  by  a  subsequent 
rescission  of  the  contract,  and  surrender  of  the  road  by  the  de- 
fendant to  the  Lawrence  Company.*' 

286.  Corporation  estopped  to  claim  that  its  indorsement 
is  ultra  vires.  —  Although  the  indorsement  or  guaranty  by  one 
railroad  company  of  the  bonds  of  another  company  be  ultra  vires 
as  in  violation  of  the  rights  of  the  stockholders,  both  the  corpora- 
tion as  an  entity  and  the  stockholders  \as  such  may  be  estopped 
from  repudiating  it,  either  by  express  ratification  or  by  such 
acquiescence  and  enjoyment  of  the  benefits  of  the  contract  as 
would  make  it  a  fraud  to  permit  it  to  be  set  aside.^  If  the  hold- 
ers of  the  indorsed  bonds  can  enforce  them  against  the  railroad 
company,  individual  stockholders  cannot  restrain  the  company 
from  voluntarily  discharging  its  liability.  To  show  assent  and 
acquiescence  it  is  not  necessary  to  prove  die  acquiescence  of  each 
individual  stockholder.  It  is  enough  to  show  circumstances  from 
which  it  may  be  reasonably  inferred  that  the  contract  to  be  rati- 
fied was  within  the  knowledge  of  all  who  chose  to  inquire,  and 
the  stockholders  had  full  opportunity  and  means  of  inquiry. 

A  railroad  company  which  has  guaranteed  the  payment  of  the 
interest  coupons  of  another  road,  and  afterwards,  upon  coming 
into  possession  of  the  bonds,  has  sold  and  transferred  a  portion  of 
them  for  value,  is  estopped  to  claim  that  the  guaranty  was  ultra 
vires.  The  guaranty  was  additional  security  for  the  same  debt 
evidenced  by  the  bonds,  and  the  guaranty  passed  with  the  bonds 

^  In  the  cases  of  Lawrason  v,  Masoo,     Cnrran  v.  Arkansas,  15  How.  804;  Far- 
3  Cranch,  492  ;  2  Am.  Lead.  Cases,  298 ;     man  v.  I^ichol,  8  Wall.  44,  50. 
Woodruff  V,  Trapnal],  10  How.  190,  206 ;         <  Cozart  v.  Georgia  R.  R.  &  B.  Co.  54 

Ga.  379 :  Atchison,  T.  &  S.  F.  R.  R.  Co.  v. 
242  Fletcher,  35  Kans.  236. 
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to  the  purchaser  without  special  mention.  Even  if  the  guaranty 
was  inoperative  when  it  was  made,  because  supported  by  no  valid 
consideration,  or  made  for  no  authorized  purpose,  it  became  oper- 
ative when  issued  by  the  guarantor.  The  guaranty  may  then  be 
treated  as  written  at  the  time  of  the  transfer,  and  as  resting  upon 
the  consideration  then  passing.^ 

When  a  railroad  company  has  the  general  power  to  make  a 
guaranty,  it  is  immaterial  to  a  purchaser  of  the  guaranteed  secu- 
rities whether  its  action  in  this  respect  be  ratified  by  a  vote  of 
the  stockholders,  although  such  ratification  is  provided  for  by 
statute,  if  the  provisions  in  this  respect  are  intended  for  the  pro- 
tection of  the  shareholders,  and  relate  chiefly  to  the  mode  or  man- 
ner of  the  execution  of  the  power.  Holders  of  siich  coupons  have 
the  right  to  presume  that  the  guarantors  have  done  their  duty, 
and  have  proceeded  regularly  in  the  execution  of  the  power.^ 

»  Arnot  V.  Erie  Rj.  Co.  67  N.  Y.  315;     Cleveland,  C.  &  C.  R.  R.  Co.  41  Barb, 
aff.  5  Han,  608.  (N.  T.)  9. 

*  Cozmectjcut  Mat  Life  Idb.  Co.  v, 
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299,  300. 
UL  Rights  of  mortgage  trustees  in  pos- 
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IV.  Removal  of  trustees  and  filling  of 
vacancies,  308-315. 
V.  Statutory  provisions  regulating  the 
duties  of  mortgage  trustees,  and 
the  choosing  of  new  trustees,  316. 


I.  Nature  of  the  Trust  assumed  by  Mortgage  Trustees. 

287.  The  nature  and  oharaoter  of  the  trust  assumed  by  one 
to  whom  a  raUroetd  mortgage  is  made  for  the  benefit  of  bond- 
holders depend  not  merely  upon  the  express  terms  of  the  rnort* 
gage  deed,  but  upon  the  implications  which  arise  from  the  rela- 
tions of  the  parties  and  the  condition  of  the  trust  property.  As 
these  circumstances  change  from  time  to  time,  the  obligations  of 
the  trustee  change  also.  Immediately  upon  the  execution  of  the 
deed,  and  so  long  as  no  active  duty  is  demanded  of  the  trustee, 
the  trust  is  little  more  than  nominal;  it  is  what  is  termed  a  dry, 
naked  trust.  Generally  the  trustees  have  nothing  to  do  with  the 
negotiation  of  the  bonds,  and  so  long  as  the  interest  is  promptly 
paid  so  that  no  forfeiture  occurs,  their  office  is  silent.  But  when 
a  forfeiture  has  occurred  through  the  non-payment  of  the  interest 
or  principal  secured,  or  through  the  breach  of  any  other  condition 
of  the  mortgage,  new  and  important  duties  arise.  The  mortgage 
in  terms  generally  requires  the  trustee  to  take  possession  of  the 
mortgaged  property  and  to  sell  it  for  the  beneBt  of  the  bondhold- 
ers. The  fulfilment  of  these  express  trusts  in  behalf  of  the  bond- 
holders is  the  primary  and  most  obvious  duty  of  the  trustee.  But 
in  the  performance  of  these  trusts,  other  trusts  arise  by  implica- 
tion in  favor  of  others  besides  the  bondholders,  and  particularly 
in  favor  of  subsequent  incumbrancers  and  the  mortgagor.  The 
duties  of  the  trustees  then  become  not  only  active,  but  responsible 
and  delicate.  They  are  then  called  upon  to  elect  between  delay 
and  action ;  between,  on  the  one  hand,  taking  possession  of  the 
road  and  its  fixtures,  and  thereby  assuming  at  once  the  vast  pub- 
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lie  and  private  burdens  and  responsibilities  of  a  great  public 
work ;  and  on  the  other,  delay,  and  consequent  complication  and 
loss;  or  they  must  undertake  the  ulterior  and  final  remedy  of 
foreclosure.^ 

288.  When  it  becomes  the  duty  of  a  trustee  to  enforce  the 
mortgage,  the  duty  is  a  personal  one,  which  cannot  be  dele- 
gated to  any  other  person  or  persons.  If  the  trustee  allows  per- 
sons who  claim  to  be  owners  of  a  majority  of  the  mortgage  bonds 
to  institute  proceedings  and  to  sell  the  property,  the  trustee  pay- 
ing no  attention  to  the  proceedings,  but  leaving  them  wholly  in 
the  control  and  direction  of  such  persons,  the  trustee  is  liable  to 
a  bondholder  for  any  damages  sustained  by  him  by  reason  of  his 
n^lect  faithfully  to  discharge  the  duties  of  his  trust.^ 

289.  It  is  the  duty  of  a  mortgage  trustee  to  protect  the 
security  he  has  taken  for  the  bondholders  to  the  utmost  ol  his 
ability.  It  is  hardly  consistent  that  such  trustee  should  at  the 
same  time  occupy  the  position  of  construction  agent  of  the  com- 
pany. It  is  at  any  rate  fraudulent  for  such  trustee  to  confederate 
with  the  company  in  disposing  of  a  large  amount  of  iron  rails 
bought  by  the  company  for  its  use  and  embraced  in  the  mortgage 
as  after-acquired  property.  To  warrant  such  a  diversion  of  the 
property  specifically  appropriated  to  the  construction  of  the  road, 
and  the  security  of  the  bondholders  who  advanced  money  to  build 
it,  would  at  least  require  the  proof  of  an  urgent  and  clear  neces- 
sity that  could  not  be  financially  provided  for  in  any  other  way.' 
The  utmost  good  faith  is  required  in  transactions  of  this  nature 
resulting  in  the  sale  of  any  portion  of  the  mortgaged  property.  If 
the  trustee  be  remiss  in  his  duty  to  protect  the  security,  the  bond- 
holders may  themselves  maintain  an  action  to  prevent  a  diversion 
of  the  property. 

For  the  same  reason  a  mortgage  trustee  in  possession  of  a  rail- 
road cannot  make  a  valid  contract  for  the  leasing  of  the  road  to 
another  railroad  corporation  in  which  he  is  a  stockholder  and 
director.^ 

»  Stui^^es  r.  Knapp,  SI  Vf.  1,  55.  per  •  Weetjen  v,  St.  Paul  &  P.  R.  R.  Co.  4 

Bedfield,  C.  J. ;  Commonwealth  v.  Sua-  Hun  (N.  T.>,  5fi9. 

qaebanna  &  D.  Riv.  R.  R.  Co.  122  Pa.  St.  *  AahnBlot  R.  R.  Co.  v,  Elliot,  67  N.  H. 

906.  897. 

*  Merrill  v.  Farmers'  L.  &  T.  Co.  24 

Hon  (N.  Y.),  297.  245 
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Moreover,  it  is  the  duty  of  the  trustee  to  see  that  the  property 
is  not  burdened  with  the  unjust  demands  or  unnecessary  expendi- 
tures of  others.  It  is  not  enough  for  him  merely  to  be  ready  to 
contest  such  a  demand  when  it  is  called  to  his  attention  by  the 
bondholders.^ 

290.  It  is  the  duty  of  trustees  intrusted  with  the  sale  of 
lajids  for  the  benefit  of  the  bondholders  to  make  the  sales  as 
available  as  possible  for  the  extinction  of  the  debt  for  the 
security  of  which  they  hold  the  land.  A  trust  deed  provided  that 
the  trustees  should  apply  the  proceeds  arising  from  sales  of  lands 
granted  for  the  aid  of  the  road,  first,  to  the  payment  of  interest 
when  the  earnings  of  the  road  were  insufficient ;  second,  to  the 
purchase  of  outstanding  bonds  when  these  could  be  had  within  a 
limited  price.  There  being  at  one  time  insufficient  income  to  pay 
the  coupons  as  they  matured,  the  company  issued  scrip  payable 
on  time,  reserving  the  privilege  of  paying  at  any  time,  and  the 
coupons  were  surrendered  to  the  trustees  as  collateral  security  for 
the  payment  of  the  scrip.  It  was  held  to  be  the  duty  of  the  trus- 
tees at  a  subsequent  time,  when  the  earnings  of  the  road  were 
sufficient  to  pay  the  current  coupons,  when  bonds  could  not  be 
bought  within  the  limit  specified,  and  when  investments  could 
only  be  made  at  a  lower  rate  of  interest  than  the  scrip  bore,  to 
apply  funds  in  their  hands  to  the  payment  of  the  coupons  for 
which  the  scrip  was  given.« 

291.  The  trustees  have  no  power  to  assent  for  the  bond- 
holders that  an  unsecured  debt  may  be  paid  in  preference  to 
iiheir  secured  bonds.  The  fact  that  a  floating  debt  of  a  milroad 
company  has  been  contracted  for  the  payment  of  interest  on  its 
bonds,  and  for  supplies  and  repairs  for  the  benefit  of  the  com- 
pany's property,  gives  the  court  no  power,  without  the  consent  of 
the  bondholders,  to  direct  the  application  of  the  income  of  the  road 
to  the  payment  of  it,  although  the  trustees  of  the  bondholders  in 
a  suit  to  foreclose  the  mortgage  apply  for  authority  to  make  such 
payment,  and  it  appears  that  such  debt  could  be  paid  on  favorable 
terms,  and  that  the  payment  of  it  would  be  equitable,  and  proba- 
bly for  the  interest  of  the  bondholders  in  the  way  of  facilitating 

^  DeBetz'8  Petition,  9  Abb.  (N.  C.)  246.        >  Little  Rock  &  Ft.  S.  Ry.  Co.  r.  Hun- 
tington, 120  U.  S.  160 ;  7  Sup.  Ct.  Rep.  517. 
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their  reorganization  of  the  company.^  The  court  said  that  these 
were  doubtless  strong  considerations  when  addressed  to  the  bond- 
holders themselves.  ^^  But  can  this  court  waive  the  rights  of 
bondholders  because  we  might  think  it  would  turn  out  to  their 
advantage  ?  Can  we  make  a  contract  for  them  because  we  think 
it  would  be  a  good  contract  ?  Have  we  the  power  to  take  money 
which  belongs  to  them  and  give  it  to  others  without  their  consent, 
because  we  think  it  would  be  for  their  interest  ?  They  have  not 
consented  to  this  diversion  of  their  money,  and  no  one  who  is  au- 
thorized to  do  so  has  consented  for  them.  For  the  trustees  to 
undertake  to  give  assent  for  the  bondholders  is  clearly  outside  of 
their  powers  and  duties,  which  are  plainly  prescribed  in  the  deed 
of  trust.  This  court  is,  in  my  judgment,  without  any  power  to 
make  the  decree  recommended  by  the  report  of  the  master.  To 
undertake  to  do  it  would  be  to  invade  the  legal  rights  of  the  bond- 
holders, and  if  established,  as  within  the  power  of  a  court  of 
equity,  would  shake  the  credit  of  railroad  securities  throughout 
the  world." 

292.  The  trustees  have  no  riffht,  without  the  consent  of 
the  bondholders,  to  waive  a  default,  or  to  recognize  a  subsequent 
mortgage  as  having  priority.  The  mortgage  might  authorize  the 
trustees  to  waive  a  default,  or  it  might  provide  that  they  should 
foreclose  only  upon  the  request  of  the  holders  of  a  certain  pro- 
portion of  the  bonds  secured.  But  such  a  power  will  not  be  ex- 
tended beyond  its  strict  terms.  Where  a  mortgi^e  required  the 
trustees  upon  any  default  in  the  payment  of  principal  or  interest, 
on  the  requisition  of  the  holders  of  not  less  than  one  fourth  of 
the  bonds,  to  take  possession  and  sell,  and  by  another  article 
provided  for  further  assurances  of  title  to  the  trustees,  but  gave 
the  trustees  a  discretion  to  waive  the  rights  of  the  bondholders 
by  reason  of  such  default,  subject  to  the  right  of  a  majority  in 
interest  of  the  bondholders  to  require  the  trustees  to  enforce 
their  rights,  it  was  held  that  the  discretion  to  waive  the  default 
was  confined  to  a  default  in  the  covenant  for  further  assurance, 
and  that  any  general  words,  though  very  broad,  used  in  connec- 
tion with  the  provision  in  regard  to  such  waiver,  must  be  con- 
strued to  relate  to  covenants  to  be  kept  by  the  mortgagee  other 

1  DoDCfkn  V.  MobUe  &  O.  B.  R.  Co.  2  Woods,  542.  546. 
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than  a  default  in  the  payment  of  principal  or  interest.^  ^^  It  is 
easy  to  see  that  discretion  to  waive  a  default,  sustained  by  a 
majority  in  interest  of  tlie  bondholders,  might  prudently  and 
safely  be  given  to  the  trustees  as  to  covenants  for  assurance,  and 
to  furnish  an  inventory  and  the  like,  while  it  is  scarcely  possible 
to  suppose  that  the  enormous  discretion  of  waiving  every  default 
of  interest  or  principal  was  intended  to  be  conferred.  Stock- 
holders of  the  company  buying  a  trifling  excess  over  half  of  the 
bonds  could,  with  the  aid  of  the  trustees,  practically  annul  and 
cancel  the  whole  debt,  and  take  to  themselves  the  entire  net 
earnings  of  the  company."  ^ 

293.  A  mortgage  trustee  while  in  possession  of  a  railroad 
under  the  mortgage  is  a  trustee  of  the  corporation,  as  well  as 
of  the  bondholders.  It  is  inconsistent  with  the  duties  which  such 
trustee  owes  to  the  corporation  to  deal  in  the  bonds  which  the 
mortgage  was  given  to  secure  for  his  own  private  gain.  This  doc- 
trine of  the  trust  obligations  of  a  mortgage  trustee  while  engaged 
in  the  active  discharge  of  his  trust  is  strongly  brought  out  in  the 
case  of  the  Ashuelot  Railroad  Company  v.  Elliot^  before  the  Su- 
preme Court  of  New  Hampshire.^  While  the  defendant  was  the 
treasurer  and  clerk  of  the  corporation,  a  mortgage  of  its  road  was 
executed  to  him  as  trustee,  to  secure  the  bonds  of  the  company. 
For  ten  years  afterwards  the  corporation  remained  in  possession 
of  the  mortgaged  property,  and  the  defendant  continued  to  act  as 
its  clerk  and  treasurer.  So  long  as  the  interest  on  the  bonds  was 
paid,  there  was  no  breach  of  condition,  and  nothing  for  him  to  do 
in  the  way  of  an  active  performance  of  any  trust  under  the  mort- 
gage. Thus  far,  of  course,  it  was  a  dry  and  naked  trust.  But 
the  bonds  not  being  paid  at  maturity,  it  thereupon  became,  by  the 
terms  of  the  mortgage,  the  right  and  duty  of  the  trustee  to  enter 
and  hold  possession  of  the  property  for  the  purpose  of  realizing 
upon  the  security  and  enforcing  payment  of  the  debt.  He  did 
this,  and  soon  after  an  act  of  the  legislature  was  obtained,  which, 
it  was  generally  supposed,  had  the  effect  to  foreclose  the  mort- 
gage, and  to  invest  the  bondholders  with  the  absolute  ownership 
of  the  road  and  franchise,  with  the  substantial  attributes  of  a  cor- 
poration.    The  conduct  of  the  trustee  in  the  management  of  the 

* 

1  Holli8tcr  ».  Stewart,  111  N.  Y.  644,        «  Per  Finch,  J.,  reversing  37  Hun,  645. 
653 ;  19  N.  E.  Rep.  782.  »  57  N.  H.  397,  435. 
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property  was  based  upon  this  supposition  for  ten  years  and  more, 
until  the  Supreme  Court  of  the  state  held  that  the  statute  was 
ineffectual  to  foreclose  the  mortgage  ;  but  the  legal  result  of  this 
decision  was  that  the  defendant  during  all  this  time  had  been  in 
possession,  not  as  the  agent  of  the  absolute  owners  of  the  road, 
but  as  the  trustee  of  the  bondholders  under  and  by  virtue  of  the 
mortgage.  During  this  period  he  had  purchased  from  time  to 
time,  at  their  market  price,  bonds  secured  by  this  mortgage  to 
the  amount  of  $46,000 ;  and  the  value  of  these  bonds  having 
finally  about  doubled,  he  was  required  to  account  to  the  corpora- 
tion f*>r  the  profits  actually  realized  by  such  purchase.  Mr.  Jus- 
tice Ladd,  upon  the  point  of  his  accountability  for  these  profits, 
said :  ^^  It  is  true,  as  the  defendant  says,  that  the  legal  liability 
of  the  corporation  upon  the  bonds  has  all  the  time  been  to  pay 
their  full  amount,  with  interest,  to  the  holders.  It  is  at  the  same 
time  true,  that  when  the  bonds  are  selling  in  the  market  or  other- 
wise at  fifty  cents  on  a  dollar,  the  debt  might  be  extinguished  by 
the  corporation  for  one  half  the  amount  they  are  legally  liable  to 
pay.  The  actual  value  of  the  bonds  was  all  the  time  measured 
by  the  amount  for  which  they  could  be  sold,  and  this  would  de- 
pend upon  the  understood  ability  of  the  corporation  eventually 
to  pay  them  in  full.  Now,  when  Mr.  Elliot,  after  he  had  taken 
possession  of  the  road  under  the  mortgage,  became  the  owner  of 
146,000  of  the  bonds  secured  thereby,  his  individual  interest  lay 
strongly  in  the  direction  of  enhancing  their  salable  value,  and  so 
of  increasing  the  amount  for  which  the  corporation  might  procure 
the  extinguishment  of  the  debt  and  remove  the  mortgage.  The 
master  finds  that  his  buying  up  the  bonds  was  in  part  the  cause 
of  advancing  their  price  from  about  fifty  per  cent,  to  about  par. 
His  duty  to  the  bondholders  did  not  call  for  any  such  private 
speculation  for  such  a  purpose ;  and  even  though  it  should  be  said 
that  a  legal  wrong  was  not  thereby  done  the  mortgagors,  inas- 
much as  their  undertaking  was  to  pay  the  full  face  of  the  bonds, 
the  proceeding,  nevertheless,  strikes  my  mind  as  quite  inconsis- 
tent, in  an  equitable  point  of  view,  with  the  relation  of  confidence 
and  trust  in  which  he  stood  to  them." 

294.  The  trustees  represent  the  bondholders  in  suits  affect- 
ing the  mortgage  security.  The  rule  of  chancery  pleading, 
which  allows  some  parties  to  sue  or  be  sued  in  behalf  of  all, 
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where  their  right  is  the  same  and  their  number  is  so  large  as  to 
render  it  difficult  to  bring  them  all  before  the  court,  is  especially 
applicable  in  all  suits  for  the  foreclosure  of  railroad  mortgages. 
Such  mortgages  are  almost  invariably  made  to  trustees ;  and  or- 
dinarily the  trustees  represent  the  bondholders  in  all  mattera  of 
litigation  respecting  their  common  and  general  rights.  Whether 
they  are  plaintiffs  seeking  a  foreclosure,  or  as  subsequent  mort- 
gagees are  made  defendants,  they  represent  the  bondholders  for 
whom  the  trusts  are  held,  and  a  decree  is  ordinarily  as  binding  on 
such  bondholders  as  if  they  had  been  made  parties.  The  bond- 
holders are  in  such  case  quasi  parties  to  the  suit,  and  have  the 
right  at  any  time  to  intervene  and  become  actual  parties.*  They 
may  come  in  under  the  decree  and  take  the  benefit  of  it,  or,  so 
long  as  the  proceedings  are  not  definitely  closed,  they  may  obtain 
a  hearing,  and  show  the  proceedings  to  be  erroneous.  "  Where 
complainants  are  allowed  to  dispense  with  parties  on  account  of 
their  numerousness,  any  one  of  whom  would  have  a  right  to  come 
in  by  petition  and  be  made  a  party,  if  necessary,  to  protect  their 
interests,  they  ought  to  proceed  with  the  utmost  fairness  and  good 
faith,  and  not  resort  to  anything  like  sharp  practice  in  procuring 
a  final  decree,  which  is  to  be  binding  on  all.  Any  deviation  from 
this  requirement  would  be  a  proper  ground  to  be  considered  on 
the  question  of  opening  or  setting  aside  the  decree  at  the  instance 
of  such  an  omitted  party.  The  court  would  not  tolerate  any 
conduct  of  the  complainants  calculated  to  lull  such  parties  into 
security,  and  induce  them  to  remit  any  degree  of  watchfulness  in 
regard  to  their  interest  which  they  would  have  otherwise  exer- 
cised." 2 

The  trustees  of  a  railway  mortgage  have  sufficient  authority 
and  interest  to  enable  them  to  maintain  a  bill  in  equity  to  enjoin 
an  alleged  illegal  proceeding  which  will  seriously  depreciate  the 
value  of  the  bonds  secured,  or  to  maintain  a  bill  to  contest  a 
claim  of  priority  made  in  behalf  of  another  mortgage  under  which 
the  road  and  its  property  are  about  to  be  sold ;  especially  when 
the  bondholders  are  numerous  and  widely  scattered,  the  trustees, 
as  representing  them  and  holding  the  title  to  the  road  and  prop- 
erty, have  a  right  to  apply  for  judicial  intervention  to  have  the 
question  of  priority  settled  before  any  sale  is  attempted.^ 

1  Campbell  v.  Railroad  Co.  1  Woods,        ^  Per  Mr.  Jostice  Bradley,  in  Campbell 
368;  In  re  Chickering,  66  Vt.  82.  r.  Railroad  Co.  I  Woods,  368. 

250  *  Mardock  v.  Woodson,  2  Dill.  188. 


NATURE  OF  THE  TRUST  ASSUMED  BT.  [§  295. 

A  bondbolder  not  a  party  to  a  suit  by  the  trustee  to  foreclose 
a  mortgage  cannot  bring  a  bill  of  review  to  avoid  a  decree  of  sale 
in  favor  of  the  trustee,  except  in  case  the  trustee  himself  would 
be  entitled  to  maintain  such  a  bill.  To  avoid  what  the  trustee 
has  done  in  their  behalf,  they  must  proceed  in  some  other  way 
than  by  a  bill  of'review.* 

296.  If  in  any  case  the  trustees,  to  whom  a  corporation 
mortfirage  is  made,  fail  or  refuse  to  act,  any  of  the  bondhold- 
ers, for  themst-lves  and  in  behalf  of  the  rest,  may  step  forward 
and  put  in  motion  the  machinery  of  the  law  making  the  trustees 
parties  defendant.  Especially  if  in  any  case  the  bondholders  can 
show  that  some  fraud  has  been  practised  or  connived  at  by  the 
trustees,  that  they  have  acquired  interests  adverse  to  the  bond- 
holders,^ or  that  they  have  been  made  the  victims  of  fraud,  the 
bondholders  may  apply  to  the  court  for  such  relief  as  a  party  to 
the  suit  would  be  entitled  to ;  or  they  may  institute  such  other 
auxiliary,  revisory,  or  supplemental  proceedings  as  a  party  to  the 
snit  might  institute;  thus,  they  might  bring  a  bill  of  review,  or 
a  bill  for  relief  against  a  fraudulent  decree,  or  conjoin  both  in 
one. 

There  can  be  no  doubt  of  the  right  of  bondholders  to  maintain 
an  action  to  restrain  a  fraudulent  diversion  of  a  portion  of  prop- 
erty mortgaged  for  their  security,  when  one  of  the  mortgage 
trustees  is  in  collusion  with  the  company  in  effecting  such  diver- 
sion of  the  property ;  as  where,  for  instance,  the  company,  after 
purchasing  a  large  amount  of  iron  rails  for  the  use  of  the  road, 
which,  as  after-acquired  property,  were  covered  by  the  mortgage, 
authorized  one  of  the  trustees,  who  was  also  the  construction 
agent  of  the  company,  to  pledge,  sell,  or  dispose  of  the  iron,  for 
the  purpose  of  raising  money  to  meet  the  construction  account  of 
of  the  road.  If  the  bondholders  could  not  do  this,  their  rights 
and  interests  would  be  wholly  without  protection ;  for  the  direc- 
tors of  the  company  authorized  the  disposition  of  the  iron  in  vio- 
lation of  the  plain  terms  of  the  mortgage,  and  under  the  circum- 
stances of  the  case  it  might  well  be  inferred  that  the  other 
trustees  acquiesced  in  the  acts  of  the  trustee  who  was  the  con- 

1  Shaw  V.  Railroad  Co.  100  U.  S-  605.  '  Webb  v.  Vermont  CeDt.  R.  R.  Co.  9 

Fed.  Rep.  793. 
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struction  agent,  and  to  whom  the  active  management  of  the 
business  was  intrusted.^ 

296.  The  trustee  may  exercise  his  disoretion  within  the 
Bcope  of  his  powers.^  If  there  are  differences  of  opinion  among 
the  bondholders  as  to  what  their  interests  require,  the  trustee 
may  properly  be  governed  by  the  voice  of  the  majority  acting  in 
good  faith  and  without  collusion.  In  proceedings  to  foreclose 
two  mortgages  on  a  railroad,  the  court  ordered  a  sale,  it  appear- 
ing that  the  road  was  becoming  more  and  more  incumbered  with 
receivers'  certificates.  The  sale  was  objected  to  by  a  minority  of 
the  bonds  secured  by  the  second  mortgage,  on  the  ground  that 
there  were  conflicting  rights  under  the  two  mortgages  which 
should  be  settled  before  sale.  The  trustees  under  both  mortgages 
and  the  railroad  company  itself  favored  an  immediate  sale.  The 
court,  declaring  that  the  trustees  represented  the  bondholders  in 
the  foreclosure  proceedings,  and  believing  that  the  best  interests 
of  all  parties  would  be  promoted  by  a  speedy  sale,  ordered  all  the 
property  to  be  sold  together,  leaving  the  adjustment  of  conflict- 
ing rights  to  be  made  after  the  sale.^ 

297.  A  bondholder  cannot  maintain  an  action  against  a 
mortgage  trustee  for  a  breach  of  trust  in  doing  an  act  which 
has  been  sanctioned  by  the  bondholder,  either  by  previous  con- 
sent or  subsequent  ratification.  Thus,  in  an  action  based  upon 
allegations  of  breach  of  trust  on  the  part  of  the  trustee  in  trans- 
ferring title  to  the  mortgaged  property,  which  he  had  acquired 
by  purchase  under  a  foreclosure  sale,  a  bondholder,  who  had  ac- 
quiesced in  or  ratified  the  acts  of  the  trustee  complained  of,  is  not 
entitled  to  a  judgment  for  a  proportionate  share  of  the  money 
received  by  the  trustee  upon  such  transfer.  Upon  proof  of  such 
acquiescence  the  suit  will  be  dismissed.^ 

298.  Bondholders  may  maintain  a  bill  to  compel  the  mort- 
gage trustees  to  take  possession  of  the  mortgaged  property, 
where  they  neglect  to  do  so  after  default,  and  allow  the  corpora- 

1  Weetjen  v.  St.  Paul  &  P.  B.  R.  Co.  4  <  First  Nat  Bank  r.  Shedd,  121  U.  S. 

Hun  (N.  Y.),  529,  538.  74 ;  7  Sap.  Ct.  Rep.  807 ;  SO  Am.  &  Eng. 

s  Shaw  V.  Railroad  Co.  100  U.  8.  606,  R.  R.  Cas.  439. 

612.  «  Batterfield  v.  Cowing,  112  N.  Y.  486. 
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tion  to  apply  the  income  to  the  payment  of  unsecared  debts  ;  and 
it  is  no  defence  to  sach  a  bill  that  litigation  may  be  necessary  to 
ascertain  what  property  is  covered  by  the  mortgage,  or  that  a 
great  harden  and  personal  liability  will  be  imposed  upon  the  trus- 
tees for  injuries  done  and  debts  subsequently  incurred.  Such 
harden  and  responsibility  are  incident  to  the  trust  they  assumed 
in  allowing  the  mortgage  to  be  made  to  them.^ 

II.  Effect  of  Notice  to  Mortgage  Tnistees. 

209.  Notioe  to  trusteee  under  an  ordinary  mortfiraffe  deed 
of  a  railroad  oompany  is  notice  to  the  holders  of  the  bonds 
secured  by  the  mortgage.  Such  trustees  are  considered  in  the 
light  of  agents  for  the  negotiating  of  the  loan.  They  act  for  those 
who  lend  their  money  on  the  security  of  the  mortgage.  They  are 
chained  with  the  duty  of  protecting  the  interests  of  the  bond- 
holders, who  are  unconnected  individuals,  having  no  ready  means 
of  acting  tc^ether  except  through  the  trustees,  whom  the  law  ap- 
points to  act  for  them.'  Notice  to  the  trustees  is  held  to  affect 
the  title  in  their  hands  with  reference  to  incumbrances  upon  the 
trust  property.  Actual  notice  to  the  trustees  of  a  prior  equitable 
mortgage  is  notice  of  it  to  the  bondholders,  who  therefore  take 
their  bonds  subject  to  the  legal  consequences  of  the  incumbrance.^ 

Bonds  secured  by  mortgage  were  surrendered  to  the  mortgage 
trustee  before  maturity,  under  an  agreement  that  other  bonds  to 

1  First  Nat.  Ids.  Co.  r.  Salisbury,  130  tees.     By  the  purchase  of  the  bonds,  the 

Mass.  303.  purchaser  vuluntarily  adopts  the  security 

*  Fierce  v.  Emery,  32  N.  H.  484,  521,  as  it  exists  in  the  trustees,  and  becomes 
per  Ferley,  C.  J. ;  Western  M.  &  M.  Co.  r.  cestui  que  trust  under  them,  thereby  adopt- 
Coal  Co.  8  W.  Va.  406,  409;  Fidelity  Ins.  ing  said  trustees  as  his  agents  for  holding 
Co.  V.  Shenandoah  Val.  R.  R.  Co.  (W.  the  existing  title,  and  administering  the 
Va.)  9  S.  £.  Rep.  180.  property  held  thereby  to  the  intents  speci- 

*  §  88 ;  Miller  &.  Rutland  &  W.  R.  R.  fied  in  the  creation  of  the  trust.  The  ques- 
Co.  36  Vt.  452, 484.  Per  Barrett,  J. : "  The  tion  is  not  as  to  how  ceatuia  que  trust  would 
fact  that  the  bonds  are  treated  as  negotia-  be  affected  by  notice  to  trustees  of  trans- 
ble,  and  pass  from  hand  to  hand  like  bank  actions  sabseqaent  to  the  creation  of  the 
bills,  does  not  affect  the  question  of  the  trust,  or  to  their  becoming  cestuis  under 
agency  of  the  tmstees  in  reference  to  the  the  trust,  but  as  to  how  they  are  affected 
aecnrity  provided  b}*  the  mortgage.  Such  by  notice  to  the  trustees,  which,  as  to 
bonds  purport  to  be  secured  by  a  mort*  them  personally,  affects  the  legal  estate 
gage  in  trust  to  tmstees  who  are  desig-  at  the  time,  and  in  the  act  of  their  becom- 
Bated  and  known*  They  are  negotiated  ing  tmstees."  Coe  v.  N.  J.  Midland  Ry. 
and  purchased  upon  the  security  thtis  ex-  Co.  31  N.  J.  £q.  105 ;  Fidelity  Ins.  Co.  v. 
isttng.  That  security  consists  in  the  Shenandoah  Val.  R.  R.  Co.  supra. 
property  and  title  which  exist  in  the  trus- 
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be  issued  under  a  subsequent  mortgage  should  be  substituted  for 
them.  The  trustee,  without  carrying  out  the  agreement  and  sub- 
stituting other  mortgage  bonds,  executed  a  release  of  the  mort- 
gage, stating  therein  that  the  bonds  '^  had  been  surrendered." 
The  mortgage  provided  that,  upon  full  payment  of  all  the  bonds 
at  maturity,  the  trustee  should  enter  satisfaction  upon  the  record. 
The  company  was  not  in  a  condition  to  anticipate  the  payment 
of  its  bonds,  and  it  did  not  in  fact  pay  them.  It  was  held  that 
these  facts  and  circumstances  were  sufficient  to  charge  a  subse- 
quent mortgage  trustee  with  notice  of  the  terms  and  conditions 
upon  which  the  bonds  were  surrendered ;  and  therefore  that  the 
subsequent  mortgagee  took  subject  to  the  rights  of  the  owners  of 
the  surrendered  bonds  to  have  them  regarded  as  still  outstanding 
and  secured  by  the  mortgage  wrongfully  released.^ 

300.  Notioe,  however,  to  trustees  who  take  a  oonveyaaoe 
for  the  mere  purpose  of  upholding  an  estate,  without  having 
any  previous  connection  with  the  title,  is  not  always  regarded  as 
notice  to  the  ceatuia  que  trwL^  Yet  in  a  case  where  the  only 
trust  expressed  in  a  mortgage  by  a  railroad  company  to  trustees 
was  to  hold  the  property  to  secure  the  payment  of  the  bonds 
named,  it  was  held  that  an  active,  administrative  trust  was  created, 
under  which,  even  after  a  foreclosure,  the  trustees  were  author- 
ized to  make  a  lease  of  the  road  and  property  for  a  term  of  ten 
years,  against  the  protest  and  remonstrance  of  a  large  majority  in 
amount  of  the  bondholders ;  and  the  objecting  bondholders  hav- 
ing obtained  an  injunction  against  the  use  of  the  road  by  the 
lessees,  they  were  compelled  to  pay  heavy  damages  for  the  injury 
done  to  both  tlie  lessors  and  the  lessees  by  the  injunction.^ 

Notice  to  one  mortgage  trustee  of  irregularities  in  a  county 
subscription  does  not  operate  to  destroy  the  bond  fide  holding  of 
bondholders  under  a  deed  of  trust  which  includes,  with  the  mort- 
gaged property,  county  bonds  issued  under  such  subscription,  but 
the  trustees  may  enforce  in  behalf  of  the  bondholders  the  pay- 
ment of  bonds  given  in  payment  of  such  subscriptions,  and  the 
bondholders  are  just  as  much  entitled  to  the  character  of  bond 

1  Fidelity  Co.  v.  Shenandoah  Val.  B.        *  Sturgea  v.  Knapp,  31  Vt.  1,  54;  36 
R.  Co.  ( W.  Va.)  9  S.  E.  Rep.  180.  Vt.  439. 

«  Pierce  v.  Emery,  32  N.  H.  484,  521, 
per  Perlev,  C.  J. 
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fide  holders  without  notice  as  if  no  notice  had  ever  come  to  any 
of  the  trustees.^  They  are  not  to  be  regarded  as  the  agents  of 
the  purchasers  of  the  bonds,  but  merely  assignees,  coupled  with 
no  interest,  of  the  legal  title  of  the  property  in  trust  for  whoever 
may  become  purchasers  of  the  bonds.^ 

III.  Rights  of  Mortgage  Trttstees  in  Possession. 

301.  Mortgage  trustees  on  taking  possession  oan  use  the 
franchise  so  far  as  necessary.  Authority  to  a  railroad  company 
to  issue  bonds  and  ^'  secure  the  payment  of  tlie  same  by  mortgage, 
or  deed  of  trust,  on  the  whole  or  any  part  of  the  road,  property, 
and  income  of  the  company,  then  existing  or  thereafter  to  be 
acquired,"  implies  the  authority  to  clothe  the  grantees  with  all 
needful  powers  to  use  the  thing  conveyed  in  a  proper  and  bene- 
ficial manner.  Under  such  a  deed,  transferring  the  whole  prop- 
erty to  trustees,  and  empowering  them  upon  default  to  take  pos- 
session of  the  road  and  to  hold  and  manage  it  for  the  uses  of  the 
trust,  the  inquiry  arose  whether  the  trustees  upon  taking  posses- 
sion could  exercise  the  franchises  of  the  company  in  this  manner. 
It  was  held  that  the  trastees  were  not  limited  to  using  and  operat- 
ing the  road  as  the  agents  of  the  company  to  which  the  franchise 
was  granted,  but  might  use  and  operate  it  in  their  own  name 
and  right,  and  enjoy  the  franchises  granted  to  the  corporation  so 
far  as  necessary  for  the  enjoyment  of  the  property  mortgaged  .to 
them.^ 

1  Johnson  County  v.  Thayer,  94  IT.  S.  might  faU,  and  upon  whom  this  dnty  to 

631.  the  public  of  running  and  operating  the 

*  Curtis  V.  Leavitt,  15  N.  T.  9,  194,  road  would  devolve,  should  possess  all 
195.  the  necessary  ric^hts  and  powers  to  enable 

*  Palmer  v.  Forbes,  23  III.  301,  318.  them  to  perform  this  duty.  .  .  .  Perhaps 
As  to  the  intention  of  the  legislature  in  it  is  not  too  much  to  say,  that  the  extent 
anthori/ing  the  construction  of  the  road,  of  right  conferred  upon  the  company  for 
and  afterwards  the  borrowing  of  money  the  purpose  of  enabling  it  to  finish,  repair, 
by  mortgage  to  enable  it  to  construct  and  and  operate  the  road,  was  designed  to  be 
equip  the  road,  Chief  Justice  Caton  said  :  impliedly  conferred  upon  the  mortgagees 
^If  it  was  the  intention  that  the  road  in  possession,  or  purchasers  under  the 
should  not  be  taken  up  and  destroyed  for  mortgage,  to  enable  them  to  accomplish 
the  payment  of  the  mortgage  debt,  but  the  same  object ;  but  it  is  not  necessary 
that  it  should  be  sold  subject  to  the  duty  now  to  say  this,  but  we  do  say  nnhesitat- 
towards  the  public  of  continuing  and  op-  ingly,  that  the  trustees  or  purchasers  are 
erating  it  as  a  road,  it  follows  necessarily,  endowed  with  sufficient  powers,  which  are 
that  it  was  the  intention  of  the  legisla*  undoubtedly  in  the  nature  of  a  franchise, 
ture  that  those  into  whose  hands  the  road  to  enable  them  to  discharge  the  duty 
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When  mortgage  trustees  have  taken  possession  of  a  railroad 
upon  default  under  authority  given  by  the  mortgagee,  they  are 
entitled  to  retain  possession  until  the  whole  debt  is  paid,  unless 
the  mortgage  provides  that  they  shall  surrender  possession  upon 
receiving  payment  of  the  instalment  then  diie.^ 

But  trustees  who  have  taken  possession  of  a  railroad  upon  a 
default  in  the  payment  of  interest  may  be  directed  to  surrender 
possession  to  the  company  upon  the  payment  in  full  of  all  past 
due  interest,  and  showing  that  it  is  in  condition  to  meet  future 
instalments  of  interest.^ 

302.  In  like  memner  when  mortgage  trustees  obtain  an 
absolute  foreolosure  by  writ  of  entry  and  possession  for  three 
years,  they  hold  this  absolute  title  in  trust  for  the  bondholders 
and  for  no  other  parties ;  and  unless  the  bondholders  organize  a 
new  company  the  trustees  execute  their  trust  by  disposing  of  the 
property,  and  distributing  the  proceeds  among  the  bondholders 
pro  rata.  After  the  title  has  become  absolute  in  this  manner,  the 
mortgagors  and  their  privies  in  estate  cannot  be  heard  to  object 
that  the  mortgage  was  not  properly  sealed,  or  that,  on  a  true  con- 
struction of  its  terms,  an  absolute  judgment  of  foreclosure  should 
not  have  bi^en  entered.  The  title  of  the  trustees  rests  upon  the 
judgment  of  foreclosure,  and  they  may  have  a  decree  declaring 
their  rights  as  against  all  parties  claiming  under  the  mortgagors 
by  titles  acquired  subsequently  to  the  mortgage.^ 

303.  Mortgage  trustees  entitled  to  possession  of  the  road 
under  a  decree  are  entitled  to  the  earnings  from  the  commence- 
ment* of  the  suit ;  for  the  effect  of  the  decree  is  to  establish  their 
right  of  possession  at  the  time  the  suit  was  begun,  and  to  make 
the  company^s  possession  after  that  date  wrongful.     If  the  com- 

which  the  public  have  a  right  to  demand  the  name  of  the  comiMinj  to  whose  rights 

of  them,  by  keeping  in  repair,  maintain-  in  the  property  they  have  succeeded/' 

ing,  and  operating  the  road,  and  to  de-  ^  Wood  v.  Goodwin,  49  Me.  260. 

mand  and  receive  a  suitnble  reward  there-  ^  Union  Trust  Co.  v.  Mo.,  K.  &  T.  By. 

for,  and  for  this  purpose  they  may  use  Co.  26  Fed.  Rep.  485. 

their  own  proper  names,  or  adopt  any  *  Haven  v.  Grand  Junction  R.  R.  & 

other  convenient  busine*'B  name,  as  any  Depot  Co.  12  Allen  (Mass.),  337.    And 

other  individual  or  company  mny  do,  and  see  Kennebec  &  P.  R.  R.  Co.  o.  Portland 

they  are  under  no  neces.sity  of  adopting  &  K.  R.  R.  Co.  59  Me.  9, 47. 
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pany  has  received  the  earnings,  it  is  under  obligation  to  account 
for  them  as  a  receiver  of  the  property.^ 

304.  The  trustees  may  lease  a  road  the  title  to  which  they 
have  sained  by  strict  foreclosure.  The  Western  Vermont 
Railroad  Company  executed  a  mortgage  of  its  road  and  franchise 
to  trustees,  which  contained  no  provisions  in  regard  to  the  rights 
and  duties  of  the  trustees,  either  before  or  after  foreclosure.  In 
consequence  of  a  default,  the  mortgage  was  foreclosed  by  a  decree 
of  strict  foreclosure  in  the  ordinary  form,  simply  declaring  that,  if 
certain  specified  sums  were  not  paid  on  or  before  certain  specified 
times,  the  mortgagors  should  be  foreclosed  from  all  equity  of  re- 
demption in  the  mortgaged  property.  Payment  not  being  made 
in  accordance  with  the  decree,  the  title  became  absolute  in  the 
trustees.  The  bondholders  were  numerous,  and  widely  scattered, 
and  had  no  legal  organization.  No  statute  then  existed  in  the 
state  under  which  such  bondholders,  or  the  purchasers  at  a  fore- 
closure sale,  were  authorized  to  organize  themselves  into  a  new 
corporation.  The  trustees  had  no  rolling  stock  for  the  road,  and 
no  means  of  purchasing  any.  For  a  short  time  the  trustees  oper- 
ated the  road  through  an  agent,  but  at  a  material  loss.  Shortly 
after  acquiring  full  title  to  the  property  the  trustees  leased  the 
road  to  the  Troy  and  Boston  Railroad  Company,  a  corporation 
created  by  the  State  of  New  York,  owning  a  connecting  road,  for 
a  period  of  ten  years,  for  a  satisfactory  rent.  The  lease  provided 
that  if  a  majority  in  amount  of  the  bondholders  should,  within 
ninety  days  from  the  date  of  the  lease,  unite  in  giving  notice  in 
writing  to  the  lessees  of  their  desire  to  terminate  the  lease  at  the 
expiration  of  one  year,  the  lease  should  so  terminate.  The  lessees 
went  into  immediate  possession,  and  within  ninety  days  from  the 
date  of  the  lease  a  committee,  representing  the  holders  of  a  ma- 
jority of  the  bonds,  instead  of  giving  the  notice  provided  for,  gave 
notice  that  they  denied  the  power  of  the  trustees  to  make  the 
lease,  and  that  they  regarded  the  lessees  as  trespassers  in  the  use 
of  the  road.  The  lessees  still  retaining  possession,  certain  bond- 
holders, in  behalf  of  themselves  and  all  other  bondholders  who 
should  come  in  to  prosecute  the  suit,  brought  a  bill  praying  for  a 
decree  that  after  the  foreclosure  the  trustees    had  no  right  to 

^  Dow  V.  Memphis  &  L.  B.  R.  R.  Co.  124  U.  S.  652 ;  8  Sup.  Ct.  Rep.  67d»  reversing 
20  Fed.  Rep.  768. 
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make  any  disposition  of  the  road  except  to  convey  it  to  the  bond- 
holders, and  that  the  lease  was  null  and  void.  But  the  court  dis- 
missed the  bill,  holding  the  lease  to  be  valid.^ 

A  strict  foreclosure  is  now  very  rarely  had ;  but  it  is  conceiyed 
that  the  duties  of  trustees  who  purchase  mortgaged  property  at  a 
foreclosure  sale  for  the  benefit  of  the  bondholders  would  be  pre- 
cisely the  same  as  those  of  trustees  who  acquire  the  title  by  a 
decree  of  strict  foreclosure.  Proyision,  however,  is  now  quite 
generally  made  by  statute  for  the  organization  of  purchasers  at 
such  a  sale  into  a  corporation,  so  that  the  management  by  trus- 
tees after  foreclosure  need  be  only  temporary,  and  until  such 
organization  is  completed. 

306.  No  right  of  set-off  can  accrue  acrainst  the  trustees 
under  a  mortgage  after  they  have  entered  into  possession  of 
the  mortgaged  road.  Thus  the  Wallkill  Valley  Railway  Com- 
pany having  made  default,  the  trustees  entered  into  possession 
and  received  the  rents  and  tolls  for  the  benefit  of  the  bondholders. 
They  subsequently  brought  suit  against  an  agent  of  the  road  for 
money  collected  by  him  from  the  post-office  department  of  the 
United  States  for  carrying  the  mails  upon  the  road  after  the  trus- 
tees had  taken  posssession,  and  the  agent  claimed  to  be  entitled  to 
set  off  a  note  given  by  the  company  to  him  while  in  their  service, 
before  the  default,  and  which  had  not  matured  at  that  time.  The 
right  of  the  trustees  to  tlie  earnings  of  the  road  was  declared  to 
be  absolute  from  the  time  they  took  possession,  and  therefore  the 
agent  could  not  make  any  offset  of  such  note.^ 

306.  Trustees  for  bondholders  retain  their  trust  so  long  as 
it  has  not  been  fulfilled,  and  any  part  of  the  subject  matter  of 
the  trust  remains  to  be  disposed  of,  unless  they  have  been  dis- 
charged, or  in  some  way  incapacitated  from  executing  their  trust. 
The  trustees  of  the  Western  Vermont  Railroad,  having  by  a  strict 

^  Starges  v.  Knapp,  31  Vt.  1 ;  and  see  the  parposes  desired  to  be  accomplished, 
33  Vt.  486 ;  36  Vt.  439.  Chief  Justice  and  the  mode  provided  for  that  end.  The 
Redfield  delivered  the  opinion  of  the  chief  inquiry  was,  whether  the  functions 
court,  and  fully  examined  the  nature  of  imposed  by  the  trust  ceased  upon  the  fore- 
the  estate  in  the  trustees  created  by  the  closure,  and  there  remained  nothing  fur- 
mortgage,  the  forfeiture,  and  the  fore-  ther  to  be  done  except  to  convey  the  estate 
closure.  This  was  regarded  as  depending  to  the  bondholders, 
almost  exclusively  upon  the  implicationa  '  Murray  v,  Deyo,  10  Hun  (N.  T.),  3. 
growing  out  of  the  state  of  the  property, 
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foreclosnTe  gained  an  absolate  title  in  trust  for  the  bondholders, 
leased  the  road  for  a  terra  of  years,  and  at  the  expiration  of  the 
lease  brought  suit  upon  the  covenants  of  the  lease.  It  was  ob- 
jected, however,  that  before  the  expiration  of  the  lease  a  new  cor- 
poration was  organized  by  a  majority  of  the  bondholders  of  the 
defunct  corporation,  under  the  laws  of  Vermont,  who  had  con- 
verted their  bonds  into  stocks,  and  that  the  new  corporation  was, 
by  the  provision  of  the  statute  under  which  it  was  formed,  substi- 
tuted as  trustee  for  the  other  bondholders  in  place  of  the  plain- 
tiff in  error,  and  had  thus  become  the  real  party  in  this  suit.^ 

307.  Mortgacre  trustees  in  possession  are  liable  as  common 
carriers  to  the  same  extent  that  the  corporation  itself  would  be 
liable.  Unlike  receivers  in  possession  they  are  liable  for  the  neg- 
ligence of  those  employed  in  operating  the  road  whereby  damages 
occur  to  property  or  injuries  happen  to  persons.  They  are  merely 
the  agents  of  the  bondholders,  and  can  claim  no  immunity  by 
reason  of  holding  an  oflBcial  position. 

Trustees  in  possession  under  a  mortgage  of  a  railroad,  its  prop- 
erty and  franchises,  for  a  breach  of  condition,  are  liable  in  dam- 
ages, under  a  statute  making  railroad  corporations  responsible  for 
injuries  to  land  upon  the  line  of  the  railroad  from  fire  caused  by 
a  locomotive  engine.  When  such  a  mortgage  is  duly  made  with 
l^islative  authority,  the  trustees  to  whom  it  is  executed  stand  in 
the  place  of  the  corporation,  vested  with  all  the  rights  and  sub- 
ject to  all  the  liabilities  incidental  to  the  exercise  of  the  franchise 
and  the  operation  of  the  railroad.^  The  liability  for  damages  in 
such  case  does  not  depend  upon  proof  of  negligence  or  malfeas- 


1  Enapp  V.  Haiiroad  Co.  20  Wall.  117, 
122.  "  Manifestly/'  said  Mr.  Justice  Davis, 
"  it  is  not  in  the  power  of  a  state  legis- 
lature, without  the  consent  of  the  eestuis 
que  trugt,  to  substitute  a  new  trustee  in 
place  of  the  persons  named  in  the  mort- 
gage. This  would  impair  the  obligation 
of  the  contract.  The  salability  of  rail- 
road bonds  depends  in  no  inconsiderable 
degree  upon  the  character  of  the  persons 
who  are  selected  to  manage  the  trust.  If 
these  persons  are  of  well-known  int^rity 
and  pecuniary  abOity,  the  bonds  are  more 


readily  sold  than  if  this  were  not  the  case. 
It  is  natural  that  it  should  be  so,  and  on 
this  account  the  trustees  usually  ap- 
pointed in  this  class  of  mortgages  are 
persons  of  good  reputation  in  the  cities 
where  these  bonds  are  likely  to  sell.  To 
change  them  is  to  change  the  contract  in 
an  important  particular,  and  this  cannot 
be  done  without  the  consent  of  the  par- 
ties for  whose  benefit  the  trust  was 
created." 

*  Daniels  V.  Hart,  118  Mass.  543 ;  Strat- 
ton  V.  European  &  N.  A.  Ry.  76  Me.  269. 
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ance,  but  is  an  incident  to  the  running  of  the  road,  and  may 
be  considered  a  part  of  the  running  expenses,  and  therefore  an 
equitable  lien  upon  the  funds  in  the  hands  of  the  trustees.^ 

The  mortgage  trustees  of  a  railroad  company  in  possession  and 
operating  the  road  in  the  name  of  the  company  are  liable  to  be 
sued  for  matters  occurring  under  their  management  in  that  name. 
Mortgage  trustees  in  possession  of  a  railroad,  and  exercising  the 
functions  of  the  corporation,  who  were  selected  by  the  corporation 
as  well  as  by  its  bondholders,  may  be  regarded  as  the  agents  of 
the  corporation  in  transactions  with  third  persons,  and  the  latter 
may  sue  the  corporation  and  recover  damages  without  making 
the  trustees  parties.^  When  such  trustees  have  defended  a  suit 
brought  in  the  corporate  name  of  the  company,  and  have  given 
no  public  notice  of  any  change  in  the  name  by  which  they  carried 
on  the  business,  it  is  too  late  for  them  to  say  that  they  had  an- 
other name.^  The  trustees  have  an  undoubted  power  in  the 
nature  of  a  franchise  to  discharge  their  public  duty  by  keeping 
the  road  in  repair  and  operating  it,  and  for  this  purpose  they  may 
use  their  own  names  or  adopt  any  other  convenient  business 
name ;  and  they  are  under  no  necessity  of  adopting  the  name  of 
the  company;  and  if  they  do,  they  cannot  object  to  a  suit  against 
them  by  the  name  they  use.^ 

IV.  Removal  of  Trustees  and  Filling  of  Vacancies. 
308.  A  coturt  of  equity  may  remove  a  non-resident  trustee 
of  a  railroad  mortgage  and  appoint  another  in  his  stead,  by  an  ex 
parte  proceeding,  when  service  upon  the  absent  trustee  is  impos- 
sible, and  the  action  of  the  court  is  invoked  for  the  purpose  of 
preserving  the  mortgaged  property  ;  and  the  fact  that  the  absent 
trustee  is  within  the  territory  of  a  country  at  war  with  the  country 
in  which  the  court  is  sitting  not  only  does  not  prevent  the  exer- 
cise of  this  power,  but  furnishes  a  good  reason  for  its  exercise.^ 
The  Mobile  and  Ohio  Railroad  Company,  incorporated  under  the 
laws  of  the  State  of  Alabama,  in  1858,  executed  a  mortgage  to 
three  trustees,  two  of  whom  resided  in  New  York  and  the  other 
in  Alabama,  of  its  railroad  and  franchises  in  trust  to  secure  bonds 

1  Stratton  v,  European  &  N.  A.  Ry.  76  «  WUkinson  v.  Fleming,  30  Bl.  353. 

Me.  269.  *  Palmer  v,  Forbes,  23  111.  301,  318. 

s  Grand  Tower  Kanuf .  &  T.  Co.  v.  Ull-  *  Ketcbnm  v.  Mobile  &  0.  B.  B.  Co.  8 

man,  89  111.  244.  Woods,  532. 
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to  the  amount  of  f  6,000,000.  The  mortgs^e  also  covered  a  land 
grant  of  one  million  one  hundred  and  fifty-six  thousand  six  hun- 
dred and  fifty-eight  acres  of  land.  The  deed  provided  that  the 
trustees  should  have  control  of  these  lands,  should  invest  the  pro- 
ceeds of  all  sales  of  them  as  a  sinking  fund  for  the  payment  of  the 
bonds,  and  should  render  an  account  of  their  doings  on  or  before 
the  first  day  of  January  in  each  year.  The  deed  also  provided  that 
if  either  of  the  trustees  should  die,  or  become  incapacitated  from 
any  cause,  or  resign  his  office,  then  the  said  company,  or  the  other 
trustees  or  trustee,  might  select  some  other  person  to  fill  the  va- 
cancy. In  1862,  two  of  the  trustees  having  died,  the  company  filed 
a  bill  in  the  Court  of  Chancery  for  the  County  of  Mobile,  in  Ala- 
bama, against  the  other  trustee,  Morris  Ketchum,  who  was  a  citizen 
of  New  York,  and  was  not  a  bondholder,  stockholder,  or  officer  of 
the  railroad  company,  charging  that  he  had  neglected  his  duty  as 
trustee,  and  refused  to  unite  with  the  company  in  the  appointment 
of  new  trustees  ;  that  the  trust  property  was  entirely  within  the 
Confederate  States,  and  that  he  was  an  alien  enemy ;  that  the 
trust  property  was  suffering  for  want  of  a  trustee  capable  of  act- 
ing; and  that  the  interests  of  the  holders  of  bonds  secured  by  the 
trust  deed  impemtively  demanded  the  appointment  of  trustees 
residing  within  the  territory  of  the  Confederate  States,  who  could 
perform  the  duties  incident  to  the  trust.  The  bill  prayed  that 
this  trustee  might  be  removed,  and  that  the  court  would  fill  the 
three  vacancies  by  appointing  new  trustees.  Notice  of  the  pro- 
ceedings was  given  by  publication  according  to  the  Code  of  the 
state,  and  a  decree  was  made  as  prayed  for.  The  new  trustees 
entered  upon  their  duties  and  into  the  possession  and  management 
of  the  lands,  and  continued  the  trust  without  challenge  or  question 
until  the  nineteenth  day  of  April,  1875,  when  two  of  the  trustees 
resigned,  and  the  remaining  trustee  and  the  railroad  company,  in 
accordance  with  the  provisions  of  the  deed  of  trust,  appointed  two 
other  trustees,  who  entered  upon  the  duties  of  the  office.  In  May, 
1875,  the  trustees  took  full  possession  of  all  the  property  of  the 
railroad  company  for  a  breach  of  the  condition  of  the  mortgage, 
and  filed  a  bill  in  equity  to  be  confirmed  in  their  possession  and 
for  foreclosure.  On  the  fourteenth  day  of  March,  1876,  Morris 
Ketchum,  who  had  in  1865  learned  of  his  removal,  but  had  hith- 
erto made  no  claim  to  the  office,  filed  a  bill  in  which  he  alleged 
that  he  was  the  sole  surviving  trustee,  and  prayed  that  the  prop- 
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erty  might  be  sold  for  the  benefit  of  the  bondholders,  and  that  a 
receiver  be  appointed  to  take  charge  of  the  property  in  the  mean 
time.  Mr.  Woods,  the  circuit  judge,  delivered  the  decision  of  the 
court,^  in  which  he  said  that  the  proceedings  of  the  conrt  were 
not  at  any  rate  absolutely  void  by  reason  that  service  was  not 
made  upon  the  absent  trustee,  whom  it  was  impossible  to  reach  by 
notice  ;  that  the  court  might  doubtless  have  acted  in  an  ex  parte 
proceeding  for  his  removal  and  the  appointment  of  a  new  trustee ; 
that  the  action  of  the  court  was  at  least  effectual  for  the  valid  ap- 
pointment of  trustees  to  act  during  the  disability  of  the  surviving 
trustee,  even  without  notice  to  him ;  and  that  the  long  inaction  of 
the  complainant  after  he  learned  of  the  decree  remoying  him  from 
his  trust,  without  any  attempt  to  assert  his  rights  to  the  property, 
was  an  abandonment  of  any  title  he  may  have  had  to  the  office  of 
trustee,  and  an  acquiescence  in  the  order  of  things  established  by 
the  Mobile  Chancery  Conrt 

A  decision  inconsistent  with  the  foregoing  was  rendered  in  Vir- 
ginia, but  it  can  hardly  be  regarded  as  authority.  A  deed  of  trust 
of  the  Alexandria  and  Washington  Railroad  Company  provided 
that  in  case  of  the  death,  incapacity,  or  resignation  of  the  trustee, 
the  vacancy  might  be  filled  by  an  appointment  to  be  made  by  any 
court  of  record  in  the  county  of  Alexandria  on  the  application  of 
the  holders  of  three  fifths  of  the  bonds  secured,  and  notice  to  the 
president  or  one  of  the  directors  of  the  company.  During  the 
War  of  the  Rebellion  the  trustee,  president,  and  directors  of  the 
company  went  within  the  lines  of  the  Confederate  forces  and  re- 
mained there  during  the  war.  In  the  mean  time  an  application 
was  made  to  a  court  of  said  county  to  appoint  a  new  trustee  ;  and 
a  trustee  was  accordingly  appointed  without  giving  notice,  but 
upon  affidavit  that  no  officer  or  agent  of  the  company  could  be 
found  upon  whom  notice  could  be  served.  The  new  trustee  pro- 
ceeded to  sell  the  property  under  the  trust  deed.  The  Military 
Court  of  Appeals  of  Virginia  held  the  appointment  void  for  want 
of  proper  notice.* 

309.  A  trustee  under  a  railroad  mortgra.se  who  voluntarily 
removes  to  a  foreign  oountry  and  becomes  a  resident  there 

^  Ketcham  v.  Mobile  &  O.  R.  R.  Co.     Alexandria  &   W.  R.  B.  Co.  19  Gratt 
S  Woods,  533.  (Va.)  592. 

^  Washington,  A.  &  G.  R.  R.  Co.  v. 
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inoapaoitates  himself  from  dischai^ing  the  duties  of  his  office, 
and  may  be  enjoined  from  acting  as  such  trustee,  and  from  fur- 
ther prosecuting  an  action  in  that  capacity.  The  Milwaukee  and 
St.  Paul  Railway  Company  executed  a  mortgage  to  two  trustees, 
one  of  whom  died,  and  the  duties  of  the  trust,  by  the  terms  of 
the  deed,  devolved  upon  the  sarviving  trustee.  The  deed  pro- 
vided for  the  removal  of  the  trustees,  or  either  of  them,  by  a  vote 
of  a  majority  in  interest  of  the  holders  of  the  bonds,  at  any  meet- 
ing called  for  that  purpose ;  and  in  case  of  the  death,  removal, 
resignation,  incapacity,  or  inability  of  both  or  either  of  the  trus- 
tees, it  was  further  provided  that  a  majority  of  the  holders  of  the 
bonds  might  designate  and  select,  in  writing,  one  or  more  com- 
petent peraons  to  fill  the  vacancy.  The  Farmers'  Loan  and 
Trust  Company  was  accordingly  so  selected  in  place  of  the  sur- 
viving trustee,  upon  the  assumption  that  he  had  permanently  re- 
moved from  the  state  and  become  a  resident  of  France,  he  hav- 
ing resided  there  for  upwards  of  ten  years,  with  the  exception  of 
slight  intervals  spent  in  this  country.  The  evidence  established 
the  charge  of  non-residence.  The  trust  conferred  was  personal, 
and  incapable  of  delegation.  Such  a  trustee  is  generally  selected 
because  of  confidence  in  his  integrity  and  capacity,  and  especial 
fitness  for  the  duties  imposed  by  the  trust.  With  these  obliga- 
tions resting  upon  him,  the  court  declared  that  a  permanent  resi- 
dence abroad,  or  even  a  temporary  residence  which  rendered  the 
full  dischai^e  of  the  duties  of  the  trust  uncertain,  would  revoke 
the  trust,  and  therefore  held  that  his  removal  was,  primd  facie^ 
authorized,  and  that  he  should  be  restrained  from  acting  as  trustee, 
and  from  prosecuting  any  action  in  his  name  as  trustee.^ 

Under  a  deed  of  trust  which  provides  that  in  case  of  the  ab- 
sence of  the  trustee  from  the  state  when  required  to  act,  another 
person  shall  be  his  successor,  or  another  person  shall  be  chosen  as 
his  successor,  a  mere  casual  or  temporary  absence  is  not  intended, 
but  a  prolonged  or  permanent  absence.^ 

But  any  citizen  of  the  United  States  has  the  right  to  hold 
property  in  trust  or  for  his  own  benefit  in  any  state ;  and  a  state 
statute,  which  declares  a  conveyance  in  trust  of  real  or  personal 
property  to  a  non-resident  of  the  state  invalid,  is  void  as  to  citi- 

^  Farmers'  Loan  &  Trust  Co.  v.  Hughes,        s  Eqaitable  Trust  Co.  v,  Fisher,  106 
U  Hun  (N.  T.),  130;  Hughes  v.  Chicaico,    111.  189. 
M.  &  St.  P.  Rjr.  Co.  15  J.  &  8.  (N.  Y.) 
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zens  of  the  United  States,  it  being  in  violation  of  the  constita* 
tional  provision  that  ^^  the  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  of  the  seyeral 
states."  1 

310.  A  minority  of  the  bondholders  may  take  prooeedinffs 
for  the  removal  of  trustees  for  violations  of  duty,  and  the  latter 
will  not  be  allowed,  in  another  court  or  another  department  of  the 
same  court,  to  enjoin  such  bondholders  on  the  ground  that  they 
are  improperly  resisting  a  plan  of  reorganization  approved  by  a 
large  majority  of  all  the  bondholders ;  and  this  rule  will  be  ap- 
plied even  though  the  trustees  ofiEer,  in  their  action,  to  perform 
such  parts  of  the  trust  as  they  are  charged  with  having  neglected. 
The  question  raised  in  the  bondholders'  suit,  is  whether  the  trus- 
tees should  be  allowed  to  act  at  all ;  and  though  they  are  only  a 
minority,  they  are  entitled  to  have  the  question  fully  considered 
and  determined  upon  its  merits.^ 

311.  A  trustee  under  two  reulroad  mortgages  will  not  be 
removed  for  the  reason  that  he  declines  to  employ  counsel,  for 
the  foreclosure  of  the  first  mortgage,  selected  by  a  majority  of 
the  bondholders  under  that  mortgage,  and  also  declines  to  elect 
to  act  as  trustee  under  one  of  the  mortgages  only,  and  to  resign 
his  trusteeship  under  the  other.  It  does  not  avail  that  the  appli- 
cation is  made  by  a  majority  of  the  bondholders,  for  they  have  no 
absolute  right  to  demand  a  removal.  A  removal  will  not  be  made 
without  sufficient  grounds.^  Such  complaints  do  not  affect  the 
character  of  the  trustee  for  integrity.  It  may  be  that  he  is  acting 
with  sound  judgment  in  declining  to  act  separately  in  foreclos- 
ing either  of  the  mortgages  upon  the  default  which  has  occurred. 
The  question  whether  the  road  shall  be  sold  under  foreclosure  in 
parcels,  according  to  the  portions  included  in  the  two  mortgages, 
is  probably  one  of  nice  discretion,  to  be  judicially  determined  by 
the  court  with  reference  to  the  effect  of  the  sale  upon  the  inter- 
ests of  the  bondholders  under  both  mortgages,  and  upon  the  stock- 
holders as  well. 

^  Farmers'  L.  &  T.  Co.  v.  Chicago  &  *  Beadleson  r.  Knapp,  13  Abb.  (N.  Y.) 
A.  Rv.  Co.  27  Fed.  Rep.  146.  Pr.  N.  S.  335. 

>  Farmers'  L.  &  T.  Co.  v.  McHenry,  9 
Abb.  N.  C.  (N.  Y.)  235. 
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312.  A  statute  providing  that  in  oase  a  railroad  be  in  i>o8- 
aesBion  of  trustees  under  a  mortgage,  the  bondholders  may 
annually  nominate  a  board  of  five  trustees,  and  present  their 
proceedings  to  a  chancellor  for  the  purpose  of  obtaining  a  decree 
confirming  the  nomination  of  the  new  trustees,  and  of  transferring 
the  property  from  the  old  to  the  new  trustees,  impairs  the  obliga- 
tion of  contract  contained  in  a  mortgage,  made  prior  to  the  stat- 
ute, which  provides  for  a  succession  of  trustees  by  empowering 
the  surviving  trustee  to  fill  any  vacancy,  and  upon  his  failure  so 
to  do  gives  the  railroad  company  a  right  to  apply  to  a  court  of 
chancery  for  the  appointment  of  trustees ;  and  consequently  such 
a  statute  is  in  this  respect  repugnant  to  the  provision  of  the  Con- 
stitution of  the  United  States  which  prohibits  a  state  from  pass- 
ing any  law  impairing  the  obligation  of  a  contract.^  The  effect 
of  the  act  was  to  confer  upon  the  chancellor  the  right  to  control 
not  only  the  equitable  interests  of  the  bondholders,  as  well  as  of 
the  railroad  corporation,  but  also  the  legal  title  in  the  trustees ; 
and  this  is  while  the  trust  is  still  an  active  one,  involving  active 
duties  on  the  part  of  the  trustees,  and  while  they  have  personal 
claims  upon  the  trust  property  for  indemnity  for  advances  made 
and  liabilities  incurred.  It  was,  moreover,  a  matter  of  election 
with  the  bondholders  that  they  have  become  such,  with  the  trus- 
tees the  railroad  company  had  constituted,  and  with  the  trusts 
specified  in  the  deed,  including  the  power  of  perpetuating  the 
board  of  trustees.  The  bondholders,  too,  had  an  interest  in  the 
personal  administration  of  the  trust  by  the  trustees  named  in  the 
mortgage,  and  those  who  should  be  appointed  in  pursuance  of  the 
power  therein  contained.  The  trustees  themselves  had  certain 
vested  rights  secured  to  them  by  the  deed,  and  a  legal  interest 
in  their  office,  and  they  cannot  be  divested  except  by  due  course 
of  law.  The  railroad  corporation  itself  had  an  interest  in  the 
administration  of  the  trust ;  and  the  law  will  not  be  allowed  to 
impair  their  vested  rights. 

313.  Where  it  is  provided  that  any  vacancies  in  the  board 
of  trustees  under  suoh  a  mortgage  shall  be  filled  from  the 
bondholders,  an  election  of  persons  who  have  qualified  them- 
selves for  the  purpose  by  procuring  bonds  is  valid  unless  fraud 

1  Fletcher  v,  RaUand  &  B.  B.  B.  Co.  89  Vt.  633. 
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was  intended.^  Neither  does  such  a  trustee  discharge  himself  or 
disqualify  himself  from  executing  the  trust  by  subsequently  part- 
ing with  the  bonds  required  as  a  qualification.^  He  cannot,  after 
acceptance  of  the  trust,  disqualify  himself  by  his  own  act.  He 
can  only  be  discharged  by  virtue  of  a  special  provision  in  the  deed 
creating  the  trust,  or  by  decree  of  a  court  of  competent  jurisdic- 
tion ;  unless,  perhaps,  it  be  with  the  general  consent  of  all  persons 
interested  in  the  execution  of  the  trust. 

The  provisions  of  a  trust  deed  for  the  appointment  of  a  suc- 
cessor in  the  trust  must  be  strictly  followed,  to  render  the  acts  of 
the  successor  valid.^ 

One  claiming  to  be  a  successor  in  the  trust  can  do  no  act 
as  trustee  until  there  is  a  vacancy  in  the  trust,  and  he  is  duly 
appointed  to  fill  it.  If  one  is  designated  by  the  deed  as  successor 
in  the  trust,  he  has  no  power  to  act  until  there  is  a  vacancy,  and  a 
notice  of  sale  given  by  him  before  there  is  a  vacancy  is  invalid  ; 
and  it  is  not  made  valid  by  antedating  the  declination  of  his 
predecessor  so  as  to  make  it  {ippear  that  it  was  given  before  the 
new  trustee  began  to  act.*  If  the  trust  deed  provides  that  the 
trustee  shall  advertise  and  sell  when  so  requested  by  the  holders 
of  the  indebtedness  secured,  he  cannot  act  until  he  has  received 
such  request ;  and  though  he  receives  such  request  before  the  sale, 
but  not  until  notice  of  sale  has  been  given,  the  sale  will  be  void.* 
A  trust  is  never  permitted  to  fail  for  lack  of  a  trustee.^ 

But  if  the  mode  of  filling  a  vacancy  prescribed  by  the  mortgage 
provides  for  an  approval  by  a  judge  of  a  court  named,  there  is  no 
occasion  for  giving  notice  to  the  mortgagor  of  the  application  for 
approval.^ 

314.  When  a  trust  mortgragre  provides  that  any  vacancy 
occurringr  in  the  board  of  trustees  shall  be  immediately  filled, 
and  the  intention  is  apparent  that  the  board  shall  always  be  kept 
full,  no  proceedings  can  be  taken  by  the  trustees  or  any  of  them 
while  there  is  a  vacancy  in  the  board ;  they  cannot  take  posses- 
sion, of  the  mortgaged  property,  or  bring  suit  to  foreclose  the 

1  Richards  v,  Merrimack  &  C.  Riv.  R.  ^  Eqnitable  Trust  Co.  v.  Fisher,  supra. 

R.  44  N.  H.  127.  *  Equitable  Trust  Co.  v.  Fisher,  iupra, 

*  Richards  v,  Merrimack  &  C.  Riy.  R.  «  Farmers'  L.  &  T.  Co.  v.  Chicago  & 

R.  fupra.  A.  Rr.  Co.  27  Fed.  Rep.  146. 

>  Equitable  Trust  Co.  v.  Fisher,  106  ^  Macon  &  Aup:nsta  R.  R.  Co.  r.  Ga. 

111.  189.  R.  R.  Co.  63  Ga.  103. 
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mortgage.  If  a  suit  has  already  been  commenced  when  a  vacancy 
occurs,  it  does  not  thereupon  abate,  but  must  be  postponed  until 
the  vacancy  is  filled.^ 

315.  Mortgage  trustees  who  aot  in  good  faith,  though  er- 
roneously, are  not  generally  individually  liable.  The  trust 
deed  usually  provides  that  a  trustee  shall  not  be  personally  an- 
swerable except  for  his  own  wilful  default  or  neglect.^ 

V.  Statutory  Provisions  Regulating  the  Duties  of  Mortgage  Trus- 
tees and  the  Choosing  of  New  Trustees. 

316.  In  the  Nev7  England  States  there  are  statutes  which 
prescribe  more  or  less  fully  the  duties  of  trustees  under  railroad 
mortgages,  and  provide  for  the  choice  of  new  trustees  at  stated 
times,  or  upon  the  happening  of  vacancies.  Such  statutes,  so  far 
as  they  provide  for  the  rights  and  duties  of  trustees  of  a  corpora- 
tion, relieve  the  parties  from  providing  therefor  in  each  mortgage 
executed.^  These  statutes  are  referred  to,  as  they  are  essential 
and  important  parts  of  the  law  in  these  states  governing  railroad 
mortgages.^ 


^  Shaw  V.  Norfolk  Coanty  R.  R.  Co.  5 
Gray  (Mass.),  162. 

s  Hollister  v.  Stewart,  111  N.  T.  644 ; 
19  N.  £.  Rep.  782 ;  Stratton  v.  European 
&  N.  A.  Ry.  74  Me.  422. 

*  Mercantile  Trast  Co.  v,  Portland  & 
O.  R.  R.  Co.  10  Fed.  Rep.  604. 

*  ICaiiie :  R.  S.  1883,  ch.  51,  §§  85-92. 


New  Hampfliiro:  G.  S.  1878,  ch.  165. 

Vermont:  R.  L.  1880,  §§  3453-3456. 

Kusaehnietts:  P.  S.  1882,  ch.  112, 
66-70.     For  original   atatnte,  see  Acts 
1857,  ch.  178. 

Rhode  Island:  P.  S.  1882,  ch.  178, §  11. 

Conneotioat :  G.  S.  1888,  §§  3573-8580. 
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I.  Stipulation  for  payment  in  gold  or 

currency,  317,  318. 
IL  Changes  inform  and  amount  of  debt, 
319-326. 


IIL  Payment  of  lost  bonds,  327. 
IV.  Subrogation,  328-^34. 
v.  Redemption,  335-337. 


I.  Stipulation  for  Payment  in  Gold  or  Currency, 

317.  It  is  well  settled  that  a  provision  for  the  payment  of 
bonds  or  coupons  in  grold  coin  is  valid  and  may  be  enforced.^ 

The  State  of  Alabama,  by  an  act  of  its  legislature  in  1867» 
aathorized  its  governor  ^^  to  indorse  in  behalf  of  the  state  the  first 
mortgage  bonds  of  any  railroad  company  in  the  state  having 
completed  and  equipped  twenty  continuous  miles  of  railroad,  at 
the  rate  of  $12,000  per  mile  for  each  section  so  completed  and 
equipped."  The  bonds  of  the  company  bearing  interest  at  a  rate 
not  exceeding  eight  per  cent.,  so  indorsed  by  the  governor,  are 
declared  to  have  priority  in  favor  of  the  state  over  any  and  all 
other  liens  whatsoever.  The  Montgomery  and  Eufaula  Railroad 
Company  took  advantage  of  this  act,  but  did  not  execute  any 
trust  deed  or  mortgage  of  its  property  to  secure  its  bonds,  the 
state  relying  upon  its  statutory  lien.  The  indorsement  by  the 
governor  referred  to  the  act  providing  for  it  as  his  authority. 
The  company  having  defaulted  its  interest,  the  holders  of  a  part 
of  the  bonds  brought  a  suit  in  behalf  of  themselves  and  all  other 
bondholders  who  might  come  in,  praying  that  they  might  be  sub- 
rogated to  the  lien  and  rights  of  the  state  upon  the  property  of  the 
company,  that  the  lien  might  be  established  and  the  property  and 
franchise  of  the  company  sold.  It  was,  however,  claimed  that  the 
indorsement  was  void,  and  consequently  that  there  was  no  statu- 
tory lien,  because,  while  the  statute  only  authorized  the  indorse- 
ment of  bonds  bearing  eight  per  cent,  interest,  the  bonds  issued 
and  indorsed  in  this  case  bore  eight  per  cent,  interest  in  gold ; 
that  the  agreement  to  pay  the  interest  in  gold  was  an  agreement 

^  Trebilcock  v.  Wilson,  12  Wall.  687 ;     eouri  v.  Hays,  50  Mo.  34.    See  2  Jones 
Pollard  9.  Pleasant  Hill,  3  Dill.  195 ;  Mis-    on  Mortg.  §  901. 

268 


CHANGES  IN  FOBM  AND  AMOUNT  OF  DEBT.      [§§  818,  819* 

to  pay  more  than  eight  per  cent,  interest.  But  the  court  held  the 
fair  construction  of  the  statute  to  be  that  the  interest  might  be 
made  payable  in  any  legal  tender  currency;  and  that  whether 
gold  might  be  at  a  premium  or  at  a  discount  in  respect  to  the 
treasury  notes  of  the  United  States  was  immaterial,  as  both  are 
equally  lawful  money .^ 

318.  Under  the  legal  tender  acts,  an  undertaking  to  pay 
in  gold  must  be  either  express  or  implied  from  the  contract ; 
the  implication  cannot  be  gathered  from  the  mere  expectations  of 
the  parties.^  The  State  of  Maryland,  having  a  larg^  interest  in 
the  Baltimore  and  Ohio  Railroad  Company,  to  enable  it  to  finish 
its  road,  loaned  it  sterling  bonds  of  the  state,  with  interest  at  five 
per  cent,  per  annum,  payable  in  London.  This  interest  the  state 
was,  of  course,  obliged  to  pay  in  gold.  The  railroad  company,  by 
way  of  indemnity,  agreed  to  pay  interest  to  the  state  out  of  the 
profits  of  the  road  at  a  specified  rate,  and  in  parts  of  the  contract 
it  appeared  that  a  complete  indemnification  was  specifically  and 
carefully  provided  for.  At  the  time  the  contract  was  made,  there 
was  no  difference  existing  or  anticipated  in  the  value  of  currency 
and  coin ;  but  after  the  passage  of  the  legal  tender  acts,  the  in- 
terest which  the  railroad  company  stipulated  to  pay,  if  paid  in 
legal  tender  notes,  would  fall  very  much  short  of  indemnifying 
the  state  for  its  payment  of  the  interest  upon  its  bonds  in  gold. 
The  question,  therefore,  arose  whether,  by  the  contract  between 
the  parties,  the  state  was  entitled  to  demand  in  gold  what  was 
payable  to  her,  or  whether  it  might  be  satisfied  in  legal  tender 
notes.  The  Supreme  Court  of  the  United  States  held  that  no 
implication  of  an  undertaking  to  pay  in  gold  could  be  drawn  from 
the  fact  that,  unless  the  contract  should  be  so  interpreted,  there 
was  no  complete  indemnification  of  the  state.^ 

II.   Changes  in  Form  and  Amount  of  Debt. 

319.  A  change  in  the  form  of  the  mortgage  debt,  such  as 
the  substitution  of  new  bonds  for  those  originally  secured  by  it, 
does  not  extinguish  or  affect  the  lion.^    A  railroad  company  hav- 

1  Tonng  V.  Montgomery  &  £.  R.  R.  Co.        ^  Knox  v,  Lee,  12  Wall.  457. 
2  Woods,  606.    And  see  Bntler  v.  Hor-        *  Maryland  v.  Railroad  Co.  22  Wall, 
wits,  7  Wall.  258 ;  Meyer  v.  Moacatine,  1     105. 

Wall.  384,  391.  ^  Sterena  v,  Mid-Hants  Ry.  Ca  L.  R. 
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ing  executed  a  mortgage  to  secure  a  limited  amount  of  bonds, 
afterwards  executed  another  mortgage  of  the  same  property  to 
secure  a  larger  amount  of  bonds,  and  the  deed  recited  that  the 
holders  of  the  bonds  secured  by  the  original  mortgage  had  agreed 
to  surrender  the  same,  and  receive  in  their  place  new  bonds  to  be 
secured  by  the  original  mortgage  as  modified  by  the  second  mort- 
gage. Accordingly,  -all  the  bonds  secured  by  the  first  mortgage, 
except  twenty,  were  exchanged  for  bonds  secured  by  the  second. 
Upon  the  foreclosure  of  this  mortgage,  the  holders  of  these  twenty 
bonds  claimed  to  have  priority  over  all  the  new  bonds  issued  to 
take  up  the  original  bonds,  and  that  they  should  be  paid  in  pref- 
erence out  of  the  proceeds  of  the  sale.  They  based  their  claim 
upon  the  theory  that  the  new  bonds  issued  in  lieu  of  the  original 
bonds  were  in  no  way  secured  by  the  original  trust  deed,  but  were 
a  lien  upon  the  property  only  by  virtue  of  the  second  deed.  But 
the  court  declared  that  the  provisions  of  the  latter  deed  clearly 
revealed  the  purpose  of  the  parties,  that  the  bondholders  surren- 
dering their  original  bonds  for  the  new  ones  should  not  lose  any 
right  or  estate  granted  by  the  first  deed,  except  so  far  as  that  was 
modified  by  the  second ;  and  that  the  bondholders  consented  to 
give  up  their  old  bonds  and  take  the  new  ones  upon  this  express 
condition ;  and  therefore  the  court  held  that  the  holders  of  these 
twenty  bonds  were  not  entitled  to  be  paid  out  of  the  proceeds  of 
the  sale  in  preference  to  the  holders  of  the  substituted  bonds,  but 
that  they  could  not  be  prejudiced  by  the  increase  of  the  number 
of  bonds  secured  by  the  second  mortgage,  and  consequently  were 
entitled  to  the  same  proportion  of  the  proceeds  of  the  mortgaged 
property  that  they  would  have  had  if  the  second  mortgage  bad 
not  been  executed.^ 

320.  But  if  a  bondholder  gives  up  his  bonds  and  accepts 
other  securities  in  their  pla^^e,  there  is,  in  the  absence  of  any 
agreement  governing  the  transaction,  a  novation  of  the  debt,  a 
payment  of  the  former  obligations,  and  a  substitution  of  the 
latter.* 

Where  mortgage  bonds  are  surrendered  under  an  arrangement 

8  Ch.  1064 ;  Gibert  v,  Washington  City,  V.  «  Fidelity  Ins.  T.  &  8.  D.  Co.  v.  She- 

M.  &  G.  S.  R.  R.  Co.  33  Gratt.  (Va.)  586.  nandoah  VaL  R.  R.  Co.  (Va.)  9  8.  R 

1  Ames  V.  N.  O.,  Mobile  &  T.  R.  R.  Rep.  759. 
Co.  2  Woods,  206. 
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for  scaling  down  the  company's  indebtedness,  a  bondholder  who 
has  received  new  bonds  for  all  except  a  small  portion  of  the  re-> 
duced  indebtedness,  there  being  no  bond  for  a  fractional  part  of 
a  thousand  dollars,  his  claim  for  this  amount  stands  on  the  same 
footing  as  the  indebtedness  secured  by  the  new  bonds ;  and  upon 
a  foreclosure  of  the  new  mortgage  he  has  the  same  lien  for  his 
entire  claim.^ 

321.  When  the  amount  of  a  mortgage  is  limited  to  a  defi- 
nite sum,  this  cannot  be  enlarged  either  by  the  mortgagor  or 
by  the  trustees  of  the  bondholders,  or  by  a  court  of  equity,  so  as 
to  make  it  security  for  an  additional  sum.  The  La  Crosse  and 
Milwaukee  Railroad  Company  executed  a  mortgage  to  secure 
1^1,000,000  of  its  bonds,  which  were  all  issued.  Upon  a  fore- 
closure of  the  mortgage,  many  of  the  bonds  liaving  been  issued  at 
a  large  discount,  a  decree  was  entered  for  only  the  amount  which 
had  been  actually  given  for  the  bonds,  namely,  about  $2,800,000. 
A  party  who  had  sold  to  the  company  a  large  amount  of  railroad 
iron  and  bad  received  in  payment  for  it  bonds  at  eighty  per  cent., 
with  an  agreement  that  if  the  company  should  at  any  time  sell 
other  bonds  at  a  less  rate  he  should  have  as  many  additional 
bonds  as  would  pay  him  for  the  iron  in  full,  estimating  the  bonds 
already  given  and  those  to  be  given  at  the  lowest  rate  at  which 
any  bonds  had  been  sold,  claimed  that,  inasmuch  as  the  company 
had  sold  bonds  at  forty  per  cent.,  he  had  a  right  to  have  his  out- 
standing equity  with  the  company  adjusted  in  the  foreclosure 
suit,  and  his  demand  attached  to  the  mortgage.  His  petition 
was,  however,  denied  by  the  Supreme  Court  of  the  United 
States.3 

^  Blair  v.  St.  Lonis,  H.  k  K.  R.  R.  Co.  mortgage,  nor  consent  to  its  enlargement 

S3  Rep.  Fed.  524.  The  conrt  conld  not  do  it,  nor  the  La 

<  Yoee  V,  Bronson,  6  Wall.  452,  455.  Crocwe  Company,  as  it  had  covenanted 

Mr.  Justice  Davis,  delivering  the  opinion  with  the  trnsteea  in  behalf  of  the  bond- 

of  the  court,  and  stating  the  reasons  for  holders  that  it  would  onlv  issue  four  mil* 

not  adjusting  his  claim  in  this  way,  said :  lions  of  dollars  in  bonds.    The  rights  of 

'^  To  do  this,  there  must  be  a  power  some-  the  bondholders  were  fixed  by  the  terms 

where  to  enlarge  the  mortgage,  and  where  of  the  mortgage.    The  value  of  the  bonds 

is  it  lodged  %     Certainly  not  with  the  as  an  investment  depended  in  a  great 

trustees,  for  their  duty  is  to  see  that  the  measure  on  the  number  to  be  issued,  and, 

security  held  by  them  for  their  oetiuii  que  doubtless,  each  purchaser  before  he  bought 

truit  is  enforced  according  to  the  terms  of  had  information  of  the  character  of  the 

the  deed.    They  conld  neither  enlarge  the  security  on  which  he  relied.    The  prop* 
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322.  The  debt  secured  cannot  be  increajsed  as  against  sub- 
sequent incumbrancers  withoat  their  consent.^  The  trustees  of 
a  subsequent  mortgage  could  not  bind  the  bondholders  by  giving 
such  consent,  nor  would  the  consent  of  a  majority  of  the  bond- 
holders bind  the  minority.  Any  one  bondholder  can  insist  upon 
his  right  that  the  prior  incumbrance  shall  remain  unchanged. 

The  Atlantic  and  Great  Western  Railway  Company,  incorpo- 
rated under  the  laws  of  the  States  of  Ohio,  Pennsylvania,  and 
New  York,  and  owning  a  railway  extending  through  portions  of 
each  of  these  states,  made  a  first  mortgage  of  the  division  of  its 
road  situate  in  Ohio,  and  afterwards  a  second  mortgage  of  all  its 
property  situate  in  the  three  states.  Under  the  latter  mortgage 
a  foreclosure  suit  was  brought  in  each  of  the  three  states.  An 
agreement  was  afterwards  made  between  the  trustees  of  the  first 
mortgage,  sanctioned  by  a  majority  of  the  bondholders  under  it, 
with  the  trustees  of  the  second  mortgage,  extending  the  time  of 
payment  of  the  first  mortgage  for  three  years,  and  changing  the 
interest  payable  during  such  extended  term  from  currency  to  gold. 
This  agreement  expressly  provided  that  it  was  not  to  take  effect 
until  it  was  confirmed  by  the  courts  in  each  of  the  three  states. 
It  was  confirmed  in  Ohio,  but  when  it  was  presented  for  confir- 
mation to  a  judge  of  the  Supreme  Court  of  New  York,  he  held 
that  he  had  no  power  to  sanction  any  change  in  the  effect  or 
terms  of  the  first  mortgage.^ 

erty  mi$;ht  be  very  well  a  safe  security  complaint  agaiDSt  the  action  of  the  court, 

for  four  millions  of  dollars,  and  very  un-  and  if  they  did  not  feel  aggrieved,  no 

safe  for  any  additional  amount.    The  doc-  other  person  has  any  right  to  complain, 

trine  contended  for  would  utterly  destroy  The  security  of  the  mortgage  extended  to 

the  marketable  value  of  all  corporate  se-  four  millions  of  bonds  only,  and  whatever 

curities.  No  prudent  man  would  ever  buy  amount  the  court  should  ascertain  was 

a  boud  in   the  market  if  the  provisions  due  on  those  four  millions  was  the  amount 

made  for  its  ultimate  redemption  could  secured,  and  no  more.'' 
be  altered  without  his  consent.    But  it  is        ^  See  1  Jones  on  Mortgages,  §§  357, 

said,  as  the  court  rendered  a  decree  for  361. 

less  than  the  face  of  the  bonds,  equity        ^  Taylor  v.  Atlantic  &  G.  W.  Ry.  Co. 

will  step  in  and  allow  the  appellant  to  55  How.  (N.  Y.)  Pr.  275, 279.  "Theconrt 

apply  the  vacuum  of  principal  secured  by  has  no  authority  which  would  permit  it 

the  mortgage  to  liquidate  his  claim.    The  to  take  that  difference  (between  interest 

answer  to  this  is,  that  it  does  not  concern  in  currency  and  in  gold),  for  a  period  of 

the  appellant  whether  the  court  rightfully  thrie  years,  from  the  holders  of  the  sec- 

or  otherwise  reduced  a  portion  of  the  ond  mortgage  bonds  and  give  it  to  the 

bonds.     The  bondholdersi  whose  bonds  more  fortunate  owners  of  the  first,  against 

were  thus  reduced,  are  the  only  parties  in  the  objections  of  those  resisting  the  pro- 

interest  who  could   have  just  cause  of  ceeding.  The  same  principle  which  would 
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323.  An  extension  of  the  time  of  pairment  of  a  prior  mort- 
safire  does  not  impair  the  security  of  subsequent  incumbrancers.^ 
A  change  in  the  time  of  payment  of  the  interest  of  the  prior  mort- 
gage, so  long  as  the  rate  is  not  increased,  does  not  have  this  effect. 
Thus,  a  trustee  under  a  railroad  mortgage,  being  about  to  apply 
for  an  order  to  sell  the  property  under  the  mortgage,  a  receiver  iu 
possession  of  the  property,  in  behalf  of  second  mortgagees,  agreed 
to  pay  the  interest  quarterly  instead  of  semi-annually,  and  thus 
obtained  an  extension  of  the  mortgage.  A  holder  of  receivers'  cer- 
tificates, which  were  by  agreement  and  order  of  court  made  a  lien 
subject  to  the  first  mortgage,  could  not  object  to  the  payment  of 
the  interest  as  agreed.^ 

324.  The  purchase  of  bonds  under  a  ainkingr  fund  provision 
may  be  a  payment  of  them  so  far  that  they  cease  to  be  a  part  of 
the  corporate  debt ;  but  the  obligation  of  the  corporation  for  the 
payment  of  interest  on  such  bonds  continues  under  the  provisions 
of  the  mortgage.  Thus  where  a  mortgage  provided  that  the  com- 
pany should  pay  a  certain  sum  twice  each  year  to  the  mortgage 
trustees,  with  which  and  the  accumulations  of  interest  thereon 
the  trustees  should  purchase  outstanding  bonds  so  long  as  they 
could  be  purchased  at  not  more  than  ten  per  cent,  above  par,  the 

saDCtion  a  small  increase  of  the  prior  cant.  It  is  enoagh  that  a  material  right 
incnmbranoe  woald  sustain  one  which  may  be  prejudiced,  and  the  party  de- 
might  prove  entirely  destructive  to  those  prived  of  the  full  advantage  of  his  con- 
designed  to  be  protected  by  the  succeed-  tract  and  security,  to  require  that  the 
ing  incombranee ;  and  if  the  court  had  court  shall  not  interpose  to  his  manifest 
the  power  over  the  agreement  of  the  par-  injury ;  and  such  a  right  has  been  clearly 
ties  to  change  it  in  any  material  respect,  shown  in  this  case."  Per  Daniels,  J.,  in 
it  could  entirely  destroy  its  value.  The  Taylor  v.  Atlantic  &  G.  W.  Ry.  Co.  55 
point  involved  is  one  of  principle  solely,  How.  (N.  Y.)  Pr.  275,  279.  An  injunction 
for  if  the  power  exists  it  can  be  limited  against  the  carrying  into  effect  of  this 
in  its  application  only  by  the  subject  to  agreement  was  granted  by  another  jddge 
be  affected  by  it.  Every  bondholder  is  of  the  same  court,  and  continued  pendente 
equally  entitled,  by  the  agreement  made  lite.  Reinach  v.  Meyer,  55  How.  (N.  T.) 
with  him,  and  with  the  trustees  for  his  Pr.  283.  It  may  be  observed,  moreover, 
benefit,  to  be  protected  in  all  the  advan-  that  no  confirmation  of  such  agreement 
tages  legally  secured  by  it;  and  for  that  could  give  it  any  validity  as  against  a 
reason  the  courts  cannot  disregard  the  bondholder  who  did  not  himself  consent 
principal    protecting    him,   because   the  to  it. 

amount  due  to  him  and  the  extent  to  ^  2  Jones  on  Mortgages,  §  942. 

which  he  may  be  entitled  to  participate  in  ^  In  re  United  States  Rolling  Stock  Co. 

the  advantages  of  the  security  may  be,  55  How.  (N.  Y.)  Pr.  286. 
comparatively  speaking,  not  very  signifl- 

18  278 


§§  825,  826.]  PAYMENT  AND  REDEMPTION. 

bonds  80  purchased  to  remain  in  force  so  that  the  company  should 
pay  interest  thereon,  the  amount  of  such  interest  to  be  added  to 
the  capital  of  the  sinking  fund,  the  fact  that  the  price  of  the 
bonds  had  advanced  beyond  the  permitted  purchase  price  was 
held  not  to  release  the  company  from  the  obligation  of  continuing 
the  payment  of  interest  upon  the  bonds  purchased  for  the  sink- 
ing fund.  The  advance  in  the  price  of  the  bonds  beyond  the 
purchasing  price  operated  only  as  a  partial  suspension  of  the 
operation  of  the  sinking  fund ;  the  suspension  of  it  extended  no 
further  than  the  fair  construction  of  the  mortgage  required.^ 

326.  A  company  may  purchase  its  own  bonds  as  an  invest- 
ment* and  reissue  them.  If  the  facts  show  that  there  was  no 
intention  of  paying  the  bonds,  but  they  were  regarded  and  re- 
ported by  the  company  as  still  outstanding,  they  are  valid  in  t)ie 
hands  of  H  subsequent  purchaser  and  are  secured  by  the  lien  of 
the  mortgage.*'' 

The  purchaser  of  such  reissued  bonds,  for  a  new  and  ample  con- 
sideration, is  not  liable  to  the  creditors  of  the  corporation  for  the 
value  of  the  bonds,  although  the  corporation,  without  the  knowl- 
edge of  the  purchaser,  was,  at  the  time  of  such  purchase,  in  the 
hands  of  a  receiver.^ 

326.  Bondholders  are  not  obliged  to  aooept  payment  until 
their  bonds  are  due  by  their  terms.  A  railroad  company  hav* 
ing  executed  bonds  payable  in  thirty  years  made  a  traffic  contract 
with  another  company  by  which  it  was  agreed  that  the  latter 
should  retain  the  share  of  the  earnings  under  the  contract  belong- 
ing to  the  former  and  pay  them  over  to  a  trustee,  to  be  applied 
to  the  redemption  of  the  bonds,  the  contract  to  continue  in  force 
for  thirty  years,  "  or  for  so  long  a  time  as  will  be  sufficient  to 
provide  a  fund  large  enough  to  redeem  all  of  said  bonds.*'  This 
agreement  was  indorsed  on  the  bonds.  It  was  held  that  this 
agreement  did  not  give  the  railroad  company  the  right  to  pay  off 
the  bonds  before  the  expiration  of  the  thirty  years,  though  a  suffi- 
cient fund  for  that  purpose  had  sooner  accrued.     There  was  noth- 

1  Wilds  17.  St.  Louis,  A.  &  T.  H.  B.  B.        ^  In    re    Hfty-four   First   Mortgage 
Ca  102  N.  T.  410.  Bonds,  15  S.  C.  304. 

•  Ex  parte  Williams,  18  S.  C.  299. 
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PAYMENT  OF  LOST  BONDS,  [§  827, 

ing  in  the  agreement  to  control  the  express  stipulation  in  the 
bonds  that  the  bonds  should  be  paid  in  thirty  jears.^ 

III.  Payment  of  Lost  Bonds* 

327.  The  loss  of  a  bond  is  no  objection  to  the  pasrment  of 
it  by  the  company  that  issued  it,  provided  proper  indemnity  be 
furnished  against  its  being  enforced  in  the  hands  of  others.'  Re- 
lief is  given  in  equity.  Equity  jurisdiction  in  the  case  of  lost 
bonds  originates  in  the  doctrine  of  profert  at  common  law,  it 
being  a  rule  of  pleading  in  the  common  law  courts  that  they 
could  give  no  remedy  for  a  debt  secured  by  bond  unless  the  cred- 
itor offered  to  produce  his  bond  in  court.  If  the  bond  were  lost, 
profert  was  impossible,  and  the  remedy  at  law  was  gone.  A  court 
of  chancery,  however,  on  proof  that  the  bond  was  lost,  entertained 
jurisdiction  to  compel  its  reexecntion  and  payment  of  the  money 
secured.  Now,  although  profert  is  dispensed  with,  the  equity  ju* 
risdiction  survives.* 

Relief  for  the  loss  of  negotiable  bonds  will  only  be  given  upon 
the  condition  that  full  and  secure  indemnity  be  given  against  all 
risk.  The  difficulty  of  securing  full  and  complete  indemnity  to 
meet  all  the  contingencies  that  may  occur  when  the  bonds  have  a 
very  long  time  to  run  may  be  great,  but  it  does  not  prevent  the 
granting  of  the  relief.  The  court  has  full  control  of  the  matter. 
Indemnity  should  be  furnished  upon  each  payment  of  interest,  as 
well  as  upon  the  payment  of  the  principal  sum ;  and  then,  if  at 
any  time  before  final  payment  it  be  made  to  appear  that  the  in- 
demnity for  past  payments  was  insufficient,  or  had  become  inse- 
cure, the  court  might  properly  make  it  a  condition  precedent  to 
the  receipt  of  further  payments  that  additional  indemnity  be  given 
in  respect  to  payments  previously  made.  With  proper  precaution 
all  risk  may  be  provided  against ;  and  if  the  bonds  should  be  dis- 
covered, or  be  presented  by  a  bond  fide  holder,  of  course  the  oblir 
gations  issued  in  their  place  will  cease  to  be  of  value.^ 

1  Chicago  &  I.  B.  R.  Co.  v,  Pyne,  SO  Mias.  College,  47  Mifls.  560 ;  and  see  Law- 
Fed.  Rep.  86.  xence  v,  Lawrence,  42  N.  H.  109. 

>  Miller  v.  Rutland  &  W.  R.  R.  Co.  40  *  Chesapeake  &  O.  Canal  Co.  v.  Blair, 

Vt.399.    See  §890.  45  Md.  102. 

«  New  Orleans,  J.  &  6.  N.  B.  R.  Co.  v. 
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IV*  Subrogation. 

328.  Subrofiration  arises  by  operation  of  law,  as  a  general 
rule,  whenever  the  mortgage  debt  is  paid  by  one  entitled  to  re- 
deem, other  than  the  debtor.  It  is  an  equitable  right,  and  of 
course  there  is  no  chance  for  its  operation  when  there  is  a  legal 
right  to  the  security,  such  as  exists  when  a  legal  assignment  of 
the  security  is  taken  by  the  person  paying  the  mortgage  debt 
Subrogation  proceeds  upon  the  theory  that  the  mortgage  debt  has 
been  paid,  and  paid  by  one  who  has  a  right  to  redeem,  and  under 
circumstances  which  entitle  him,  as  an  equitable  assignee  of  the 
security,  to  hold  it  as  a  subsisting  charge  upon  the  property.  It 
does  not  matter  whether  the  creditor  who  pays  such  debt  does  so 
voluntarily  or  for  his  own  protection.  It  is  an  essential  condi- 
tion, however,  of  his  right  to  substitution,  that  he  is  himself  under 
no  obligation  to  pay  such  debt ;  that  it  is  not  in  any  way  a  debt 
of  his  own.  This  principle  is  often  available  for  the  protection  of 
one  who  has  paid  off  an  incumbrance  upon  property  to  which  he 
erroneously  supposed  he  had  good  title,  enabling  him,  upon  the 
failure  of  his  title  to  the  equity  of  redemption,  to  hold  the  mort- 
gage title  as  an  equitable  assignee.^ 

There  is  no  equitable  subrogation  where  a  right  of  substitution 
to  the  security  is  given  by  statute,  though  the  result  may  be  sim- 
ilar. Thus,  where  a  state  guaranteed  bonds  of  a  company  issued 
in  exchange  for  outstanding  mortgage  bonds,  under  a  statute 
which  provided  that  the  state  should  take  and  retain  as  security 
the  bonds  surrendered,  until  all  the  bonds  should  be  retired,  it 
was  held  that  the  state  could  assert  a  lien  under  the  mortgage  as 
security  for  all  the  bonds  exchanged  as  of  equal  rank  with  the 
mortgage  bonds  not  exchanged.  The  mortgage  under  the  terms 
of  the  act  was  not  pro  tanto  paid  and  discharged  by  the  issuing 
of  new  guaranteed  bonds  by  the  state,  but  the  lien  of  the  trans- 
ferred bonds  was  kept  alive  until  the  whole  amount  of  the  bonds 
should  be  delivered  up.^ 

329.  Belief  can  be  had  by  one  who  has  paid  a  prior  mort- 

1  See  Jones  on  Mortgages,  §§  874-885.        ^  Gibbes  v.  Greenville  &  C.  R.  R.  Cow 
See  Newbold  v.  Peoria  &  Sprin^eld  R.  R.     13  S.  C.  228. 
Co.  5  Bradw.  (111.)  367 ;  Memphis  &  L.  R. 
R.B.  Co.  r.  Dow,  120  U.  S.  287. 
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firage,  tinder  the  belief  that  he  had  good  title  to  the  mortgaged 
property,  only  when  he  has  made  the  payment  under  a  mistake 
of  fact,  and  when  he  has  not  acted  in  bad  faith  towards  any  par- 
ties mterested  in  the  property.     The  La  Crosse  and  Milwaukee 
Railroad  Company,  having  made  a  first  and  second  mortgage,  was 
sold  on  execution  at  the  suit  of  certain  creditors,  and  was  bought 
in  by  the  bondholders  secured  by  the  second  mortgage.    The  pur- 
chasers, as  they  were  authorized  to  do  by  statute,  organized  them- 
selves  into  a  new  corporation,  and  worked  the  road  for  their  own 
profit.     Subsequently  the  mortgagees  under  the  senior  mortgage 
pressed  their  claim  to  a  decree  of  foreclosure,  when  the  new  cor- 
poration, in  order  to  prevent  a  sale,  paid  into  court  the  amount  of 
the  decree,  and  the  money  was  distributed  among  the  bondholders. 
A  bill  was  then  pending  against  the  new  corporation  in  behalf  of 
certain  judgment  creditors  of  the  La  Crosse  and  Milwaukee  Rail- 
road Company,  alleging  that  the  sale  under  which  the  new  cor- 
poration claimed  was  fraudulent  and  void,  and  praying  that  it 
might  be  set  aside ;  and  a  decree  was  afterwards  made  in  accord- 
ance with  the  prayer,  and  directed  that  the  property  should  be 
resold,  and  the  proceeds  applied,  after  payment  of  prior  liens,  to 
the  satisfaction  of  the  judgments  on  which  the  creditor's  bill  was 
founded.     The  new  corporation  then  filed  a  bill  in  equity  against 
the  mortgagees  under  the  first   mortgage,  asking   to  have  the 
money  returned  to  them,  on  the  ground  that  it  had  been  paid 
under  a  mistake  of  fact,  or  as  an  alternative  relief  to  be  subro- 
gated to  the  benefit  of  the  first  mortgage;  but  the  Supreme  Court 
of  the  United  States  held  that  the  bill  would  not  lie  for  either 
form  of  relief.^ 

1  Railroad  Company  v.  Scatter,  13  Wall,  of  property,  when  deprived  of  its  possea- 

517,  523.    Mr.  Justice  Bradley,  deliver-  gion,  coold  recover  for  his  repairs  or  im- 

jDg  the  opinion  of  the  court,  said :  "  The  provements,  or  for  incumbrances  lifted  by 

bare  statement  of  the  claim,  even  present-  him  whilst  in  possession  ?    If  such  a  case 

big  it  in  the  language  of  the  bill  itself,  can  be  found  in  the  books,  we  have  not 

seems  to  us  suflScient  to  condemn  it.  Who  been  referred  to  it.  Whatever  a  man  does 

are  the  complainants?    Are  they  not  the  to  benefit  an  estate,  under  such  circum- 

very  bondholders,  self-incorporated  into  a  stances,  he  does  in  his  own  wrong.    He 

body  politic,  who,  through  their  trustee  cannot  get  relief  by  coming  into  a  court 

and  agent,  effected  the  sale  which  was  de-  of  equity.  By  the  civil  law,  the  possessor, 

dared  fraudulent  and  void,  as  against  cred-  even  in  bad  faith,  may  have  the  value  of 

itors,  and  made  the  purchase  which  has  his  improvements,  if  the  real  owner  choose 

been  set  aside  for  that  cause  ?    Was  it  to  take  them.    The  latter  has  an  option 

ever  known  that  a  fraudulent  purchaser  to  take  them  or  to  require  their  removal. 
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330.  Bubrogation  to  rights  of  a  state.  —  The  holders  of 
bonds  of  a  railroad  company,  which  a  state  has  indorsed  under  a 
statute  giving  a  lien  upon  the  company's  property  as  security, 
may  upon  a  default  of  the  company  be  subr<^ted  to  the  rights 
of  the  state  in  respect  to  this  security,  and  may,  in  a  suit  to  en- 
force the  lien,  obtain  a  sale  of  the  property  and  application  of  the 
proceeds  to  the  payment  of  the  bonds.^ 

Although  bondholders  who  have  purchased  bonds  of  a  railroad 
*  company  indorsed  by  a  state  may  be  subrogated  to  a  mortgage 
taken  by  the  state  for  its  security,  after  the  state  has  repudiated 
its  indorsement  as  illegal,  yet  there  can  be  no  such  subrogation 
by  one  who  has  taken  the  bonds  without  such  indorsement,  but 
issued  to  an  officer  of  the  company  as  collateral  security  for  ad- 
vances by  him.^ 

Bat  this  rale  has  never  obtained  ia  the  for  whose  benefit  the  purchase  was  made, 
common  law,  nor  in  the  system  of  English  which  was  declared  to  be  f  raudolent. 
equitj.  One  of  the  maxims  of  the  latter  They  were  the  principal  defendants  in 
system  is,  *  He  that  hath  committed  in-  the  creditors'  bill  upon  which  this  decree 
iquity  shall  not  have  equity.'  And  va-  was  rendered.  All  the  evidence  in  that 
rions  illustrations  of  it  are  famished  by  suit  had  been  taken  when  they  made  the 
the  books.  But  the  complainants  are  payment  in  question.  The  cause  was 
wrong  in  asserting  that  the  property  was  pending,  on  appeal,  in  this  court.  There 
not  theirs.  It  was  theirs.  Their  purchase  was  not  a  fact,  therefore,  of  which  they 
was  declared  void  only  as  against  the  were  ignorant.  They  had  full  and  actual 
creditors  of  the  La  Crosse  and  Milwaukee  notice  of  all  the  transactions,  and  all  the 
Railroad  Company.  In  other  words,  it  evidence  on  which  the  decree  was  ulii- 
was  only  voidable,  not  absolutely  void,  matcly  founded."  Moreover,  as  against 
By  satisfying  these  creditors  they  could  those  who  had  in  the  mean  time  pur- 
have  kept  the  property,  and  their  title  chased  the  property  under  the  proceed- 
would  have  been  good  as  against  all  the  ings  had  in  favor  of  the  judgment  cred- 
world.  The  property  was  theirs ;  but  by  iiors,  there  would  be  no  equity  in  subject- 
reason  of  the  fraudulent  sale  was  subject  ing  the  property  to  an  incumbrance  from 
to  the  incnmbrance  of  the  debts  of  the  La  which  it  was  free  when  their  purchase  was 
Crosse  Company.  This  was  the  legal  made.  Chief  Justice  Chase  and  Justices 
effect  of  the  decree  declaring  their  title  Miller  and  Field  dissenting.  See,  for 
void.  Therefore  they  were,  in  fact,  pay-  previous  stages  of  the  litigation,  Bronaon 
ing  off  an  incumbrance  on  their  own  prop-  r.  La  Crosse  &  M.  R.  R.  Co.  2  Wall.  283 ; 
erty  when  they  paid  into  court  the  money  James  r.  Railroad  Co.  6  Wall.  752. 
which  they  are  now  seeking  to  recover  ^  Young  v.  Montgomery  &  £.  R.R.  Co. 
back.  They  are  wrong  also  in  asserting  2  Woods,  606 ;  Colt  r.  Barnes,  64  Ala. 
that  they  made  the  payment  under  a  mis-  108  ;  Gilroan  r.  New  Orleans  &  S.  Ry.Co. 
take  of  fact.  If  it  was  made  under  any  7S  Ala.  566 ;  Morton  v.  New  Orleans  & 
mistake  at  all,  it  was  clearly  a  mistake  of  S.  By.  Co.  79  Ala.  590;  Forrest  r.  Lnd- 
law.  They  mistook  the  legal  effect  of  dtng^on,  68  Ala.  1. 
transactions  of  which  they  were  charge-  ^  Clews  v.  Brunswick  &  A.  R.  R.  Ca 
able  with  notice.    They  were  the  persons  54  Ga.  315. 
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331.  The  diffloolty  in  the  way  of  subrogation  to  the  secu- 
rity taken  by  a  state  is  illustrated  in  a  recent  case  before  the 
Circait  Court  of  the  United  States  for  the  Fifth  Judicial  Circuit.^ 
The  State  of  Georgia,  under  the  authority  of  an  act  of  the  legis- 
lature passed  in  1866,  indorsed  the  bonds  of  the  Macon  and  Bruns- 
wick Railroad  Company,  to  the  amount  of  ten  thousand  dollars 
per  mile,  upon  the  express  condition  that  such  indorsement  should 
vest  in  the  state  the  title  of  all  property  purchased  with  the  pro- 
ceeds of  said  bonds,  and  should  give  the  state  a  first  lien  on  all 
the  property  of  the  company ;  and  that  upon  failure  of  the  com- 
pany to  pay  the  interest  or  principal  of  the  bonds,  the  governor 
should  take  possession  of  all  its  property  and  sell  the  same  for  the 
purpose  of  paying  the  bonds.  Bonds  to  the  amount  of  $1,950,000 
were  issued  and  indorsed  by  the  state  in  accordance  with  this  act. 
In  1868  the  people  of  the  state  adopted  a  constitution,  by  which 
it  was  provided  that  the  credit  of  the  state  should  not  be  granted 
or  loaned  to  aid  any  company,  except  under  certain  conditions. 
In  1870  the  legislature  passed  an  act  amending  the  Act  of  1866 
above  referred  to,  y>  as  to  authorize  the  governor  to  indorse  the 
bonds  of  the  company  to  the  extent  of  three  thoasand  dollars  per 
mile  in  addition  to  the  ten  thousand  first  authorized.  Under  the 
latter  act  the  company  issued  bonds  which  were  indorsed  by  the 
state  to  the  amount  of  $600,000.  Two  years  afterwards  the  legis- 
lature, by  resolution,  declared  the  state's  guaranty  on  these  bonds 
binding  upon  the  state.  In  1873,  the  interest  on  the  bonds  not 
having  been  paid,  the  governor  seized  and  took  possession  of  the 
railroad  on  behalf  of  the  state,  and  appointed  an  agent  or  receiver 
to  manage  it.  In  1875  the  legislature  passed  a  resolution  de- 
claring the  first  issue  of  bonds  valid  and  binding  on  the  state,  but 
the  second  issue  of  $600,000  unconstitutional,  null,  and  void,  and 
also  declaring  that  the  road  ought  to  be  sold.  Accordingly,  the 
governor  caused  the  road  to  be  advertised  for  sale,  whereupon  a 
holder  of  bonds  of  the  last  issue  filed  a  bill  in  which  he  prayed 
for  an  injunction  to  prevent  the  sale,  and  asked  for  the  appoint- 
ment of  a  receiver  to  take  possession  of  and  sell  the  road  under 
the  direction  of  the  court ;  but  the  court  refused  this  relief,  be- 
cause it  could  not  be  granted  without  adjudicating  the  rights  of 
the  state,  which  ought  not  to  be  done  unless  the  state  were  a 
party,  and  the  state  could  not  be  made  a  party .^ 

1  Branch  v.  Macon  &  D.  R.  R.  Co.  2        s  Mr.  Justice  Bradley,  delirering;  the 
Woods,  385,  388,  889.  279 
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332.  But  there  oan  be  no  aubrofiration  as  afirainst  a  state 
whioh  has  issued  its  own  bonds  to  a  railroad  company  to  aid 
its  construction,  in  behalf  of  a  holder  to  whom  the  company 
has  transferred  the  bonds.  The  state  is  then  the  principal  debtor, 
and  primarily  liable,  and  the  holder  of  such  bonds  cannot  on  the 
principle  of  subrogation  claim  to  have  lands  conveyed  to  the  state 
as  security  against  loss  upon  such  bonds  applied  to  the  payment 
of  the  bonds  held  by  him.  The  property  is  not  affected  by  any 
constructive  trust  in  behalf  of  the  bondholders.  At  any  rate, 
after  the  state  has  foreclosed  the  statutory  lien  taken  for  the  in- 
demnity of  the  state,  and  sold  the  property  to  innocent  purchasers, 
the  bondholders  have  no  remedy  against  the  property. 

The  State  of  Minnesota  issued  its  bonds  to  the  Southern 
Minnesota  Railroad  Company,  which  transferred  to  the  state  as 
security  certain  lands  it  bad  received  as  a  grant  in  aid  of  the 
construction  of  the  road,  and  also  executed  a  first  mortgage  of 
all  its  property.  The  company  partially  graded  and  constructed 
its  road,  and  received  bonds  from  the  state,  nearly  all  of  which, 
amounting  to  half  a  million  dollars,  it  transferred  to  a  contrac- 
tor who  had  built  the  road.  The  company  made  default  under 
its  mortgage  to  the  state,  which  foreclosed  the  mortgage,  and 
purchased  the  property  at  the  sale.  Several  years  afterwards, 
the  state  transferred  to  a  new  corporation  the  property  acquired 

opinion  of  the  court,  said :  "  The  great  state,  and  an  nltimate  execation  of  prop- 
difficultj  in  this  case  arises  from  the  fact  erty  'in  its  possession,  the  state,  at  the 
that  the   surety  is  the   State  of   Geor- 

m 

gia,  and  that  the  state  is,  hy  its  agents 
and  officers,  in  possession  of  the  property 
given  by  way  of  indemnity.  In  order  to 
effect  the  object  of  this  bill,  the  state  must 
not  only  be  displaced  and  the  bondhold- 
ers subrogated  in  its  stead,  in  reference 
to  the  property  in  question,  but  the  courts 
must  dispossess  the  state  of  the  actual 
possession  of  that  property.  .  .  .  The 
court  is  called  upon,  therefore,  to  adjudi- 
cate directly  upon  the  state's  liability  on 
the  guaranty  without  having  any  juris- 
diction over  it  as  a  party  ;  and  having  de- 
cided in  favor  of  that  liability,  it  is  then 
called  upon  to  dispose  of  the  fund  which 
the  btate  has  taken  for  its  indemnity.  The 
case,  therefore,  involves  a  direct  adjudi- 
cation of  the  rights  and  liabilities  of  the 
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same  time,  denying  its  liability,  and  insist- 
ing upon  its  right  to  maintain  its  law- 
fully acquired  possession.  It  seems  to  ua 
that  this  is  asking  the  court  to  go  further 
than  any  court  has  ever  gone  yet,  ex- 
cept where  legislation  has  been  adopted 
authorizing  the  state  to  be  sued  in  the 
same  manner  as  a  private  party.  At  all 
events,  the  right  of  the  complainant  is, 
to  our  view,  so  doubtful  that  we  do  not 
feel  authorized  to  exercise  the  extraordi- 
nary powers  of  this  court  sought  to  be 
put  into  operation.  Without  attempting, 
therefore,  to  point  ont  to  the  complainant 
what  other  remedy  he  has,  except  to  rely 
upon  the  good  faith  of  the  State  of  Geor- 
gia, we  feel  compelled  to  deny  the  motion 
for  an  injunction  and  appointment  of  a 


receiver. 
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under  the  foreclosure,  together  with  the  lands  conveyed  to  it  by 
the  original  company.  The  state,  however,  directly  after  the  de- 
fault of  the  Southern  Minnesota  Railroad  Company,  proved  re- 
creant to  its  good  faith  and  honor  by  refusing  to  pay  the  interest 
or  principal  of  its  bonds.  The  contractor,  after  a  delay  of  twelve 
years,  brought  a  bill  in  equity  against  the  new  corporation,  whicli 
had  then  completed  the  road,  seeking  to  charge  the  lands  in  its 
possession  before  mentioned  with  the  payment  of  the  bonds. 
The  Supreme  Court  of  the  United  States  decided  that  he  had  no 
equity  which  could  be  enforced,  and  that,  if  he  had  liad  any  such 
equity,  his  long  delay  in  presenting  the  claim  would  deprive  his 
suit  of  favorable  consideration.^ 

333.  A  statutory  lien  reserved  to  a  state  to  seoure  its 
bonds  loaned  to  a  railroad  company  is  a  security  for  the  hold- 
ers of  suoh  bonds.  As  betweeen  the  state  and  the  company 
receiving  the  bonds,  tho  company  is  the  principal  debtor  and  is 
bound  to  pay  the  bonds ;  and  though  the  bonds  be  declared  void 
as  against  the  state,  the  company  which  negotiated  them  is  bound 
to  pay  them  to  bond  fide  holders,  and  the  latter  may  enforce  the 
statutory  lien  reserved  by  the  state.^ 

A  statutory  lien  in  favor  of  a  state  for  the  payment  of  certain 
bonds  guaranteed  by  the  state  may  also  be  a  lien  for  the  benefit  of 

1  Chamberlain  t'.  Sr.  Paol  &S.C.R.R.  diction  and  control.  Thus,  if  property 
Co.  92  U.  S.  299,  306.  Mr.  Jastice  Field  held  bj  the  govemmenr,  covered  by  a 
•aid :  "  Whatever  rij^ht  the  plaintiff  had  mortgage  of  the  original  owner,  shonld  be 
to  compel  the  applicaiiun  of  the  lands  re-  tranflf erred  to  an  individual,  the  jnrisdic- 
ceived  by  the  state  to  the  payment  of  the  tion  of  the  conrt  to  enforce  the  mortgage 
bonds  held  by  him,  it  was  one  resting  in  would  attach  as  it  existed  previous  to  the 
equity  only.  It  was  not  a  legal  right  aris-  acquisition  of  the  government.  But  where 
ing  ont  of  any  positive  law,  or  any  agree-  the  property  is  not  affected  by  any  specific 
ment  of  the  parties.  It  did  not  create  any  lien  or  trust  in  the  hands  of  the  state,  her 
lien  which  attached  to  and  followed  the  transfer  will  pass  an  unincumbered  es- 
property.  It  was  aright  to  be  enforced,  if  tate."  Followed  in  Stevens  t>.  LouisviUe 
at  all,  only  by  a  court  of  chancery  against  &  N.  R.  R.  Co.  3  Fed.  Rep.  673. 
the  snrety.  But  the  state  being  the  surety  ^  Tompkins  v.  Little  Rock  &  Ft.  S.  Ry. 
here,  it  conld  not  be  enforced  at  all,  and  15  Fed.  Rep.  6;  18  Fed.  Rep.  344;  21 
not  being  a  specific  lien  upon  the  prop-  Fed  Rep.  370 ;  North  Carolina  B.  R.  po. 
erty,  cannot  be  enforced  against  the  state's  v.  Drew,  3  Woods,  692 ;  Daniels  v.  Tear- 
grantees.  Where  property  passes  to  the  ney,  102  U.  S.  415,  421  ;  Florida  v,  Florida 
state,  subject  to  a  specific  lien  or  trust  Cent.  R.  R.  Co.  15Fla.  690;  Improvement 
created  by  law  or  contract,  snch  Hen  or  Fund  v.  Jacksonville,  P.  &  M.  R.  R.  Co. 
tmst  may  be  enforced  by  the  courts  when-  16  Fla.  70A ;  Clews  v.  Brunswick  &  A.  R. 
ever  the  property  comes  under  their  juris-  R.  Co.  54  Ga.  315. 
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the  holders  of  each  bonds,  and  if  such  lien  has  once  attached  in 
favor  of  the  bondholders  it  cannot  be  postponed  or  defeated  by 
any  subsequent  legislation.  Whether  the  bondholders  can  avail 
themselves  of  such  lien  or  not  is  determined  by  the  inquiry 
whether  the  lien  was  given  to  secure  the  bonds  or  to  indemnify 
the  guarantor.  In  a  case  where  the  bondholders  already  held  a 
mortgage  for  their  security,  and  an  act  was  passed  whereby  the 
state  proposed  to  the  bondholders  to  exchange  their  mortgage 
security  for  a  statutory  lien,  and  they  accordingly  made  the  ex- 
change, the  terms  of  the  act  were  held  to  constitute  a  contract 
between  the  state  and  the  bondholders  for  a  statutory  lien  in  their 
behalf,  although  the  lien  was  in  terms  a  lien  to  the  state.^  A 
reservation  in  such  act,  of  the  right  to  the  state  to  enact  all  laws 
that  may  be  deemed  necessary  to  protect  the  interests  of  the 
state,  does  not  give  the  state  a  right  to  destroy  or  postpone  the 
lien  to  the  detriment  of  the  holders  of  the  bonds  secured  by  the 
statutory  lien. 

334.  A  statutory  lien  in  favor  of  a  state  may  by  the  terms 
of  the  statute  be  a  security  for  the  holders  of  the  bonds  of  the 
state  issued  in  aid  of  railroad  companies.  Such  was  the  case 
under  certain  legislation  of  the  State  of  Florida  in  aid  of  the  rail- 
roads of  that  state.  It  provided  that  in  case  of  a  sale  by  the  state 
under  the  lien,  the  purchase  money  should  be  paid  into  the  state 
treasury,  and  promptly  and  exclusively  applied  to  the  payment 
and  satisfaction  of  the  bonds  issued  by  the  state  ;  and  that,  if  the 
holders  of  the  bonds  did  not  present  them  within  ninety  days 
after  the  sale,  the  treasurer  should  invest  the  proceeds  in  securities 
of  the  United  States,  ^^  to  be  held  by  the  State  of  Florida  as  trus- 
tee for  the  bondholders,"  until  payment  of  the  bonds  should  be 
demanded,  when  the  treasurer  should  turn  over  the  securities  to  the 
bondholders.  Chief  Justice  Waite,  delivering  the  opinion  of  the 
Supreme  Court,  remarked,  that  it  would  seem  as  though  language 
could  not  be  used  indicating  more  clearly  an  intention  to  have 
the  lien  a  security  for  the  holders  of  the  state  bonds ;  and  further 
that  the  intention  was  that,  if  the  state  paid  its  bonds  from  its 
own  funds,  the  mortgage  should  be  enforced  to  compel  the  rail- 
road companies  to  make  the  state  good  for  all  such  payments ; 

^  Hand  r.  Sarannah  &  C.  R.  R.  Co.  12  8.  C.  814  ;  Gibbes  t>.  Greentille  &  C.  U.  R. 
Co.  13  S.  C.  228. 
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and  if  the  state  did  not  pay,  then  that  the  creditors  should  have 
their  own  recourse  upon  the  mortgage.  Accordingly  it  was  held 
in  this  case  that,  although  the  legislation  under  which  the  state 
issued  its  bonds  in  aid  of  the  railroads  was  unconstitutional  and 
the  bonds  yoid  as  against  the  state,  yet,  as  they  were  disposed  of 
by  the  railroad  companies  under  such  circumstances  that  they 
were  regarded  as  coming  within  the  rule  of  liability  of  indorsers 
of  commercial  paper,  it  was  held  that  the  statutory  lien  was  not 
Toid,  but  that  the  holders  of  the  state  bonds  so  issued  were  en- 
titled to  the  benefit  of  the  lien.^ 

V.  Redemption. 

336.  Statutory  right  of  redemption.  —  It  is  not  often  that 
the  subject  of  the  right  of  redemption  from  foreclosure  sales  under 
railroad  and  other  corporate  mortgages  is  a  matter  of  litigation  in 
the  courts.  Especially  when  a  railroad  company  has  become  so  em- 
barrassed as  to  allow  its  property  to  be  sold  to  satisfy  a  mortgage 
upon  it,  there  is  generally  nothing  worth  redeeming,  even  if  the 
corporation,  or  any  assignee  or  creditor  of  it,  should  be  in  condi- 
tion to  effect  a  redemption  requiring  such  a  large  sum  of  money 
as  railroad  mortgages  usually  represent.  There  are  general  laws 
in  several  states  allowing  redemption  after  foreclosure  sales,  but 
they  are  not  generally  applicable  to  sales  made  by  virtue  of 
powers  in  trust  mortgages,  such  as  railroad  mortgages  usually  are, 
although  they  may  be  applicable  to  sales  under  such  mortgages 
when  they  are  enforced  by  a  bill  in  eqaity.^  These  statutes  re- 
lating to  redemption  become  a  part  of  the  contract  of  mortgages 
affected  by  them,  made  while  the  statutes  are  in  force ;  they  con- 
fer substantial  rights,  and  become  a  rule  of  property,  binding 
upon  the  federal  courts  sitting  in  equity  in  states  where  such  stat- 
utes exist ;  and  the  federal  courts  must  conform  to  such  statutes 
in  decrees  foreclosing  mortgages  affected  by  such  rights  of  re- 
demption.^ 

Such  statutes  are  not  binding  upon  the  federal  courts  when 
they  are  called  upon  to  decree  a  foreclosure  sale  of  a  railroad 
mortgage  which  covers  as  an  entirety  the  rights,  franchises,  and 
road  of  the  company  existing  in  several  states.     In  the  Indian- 

1  BailitMid  Co/s  v.  Schntte,  103  U.  S.        ^  See  Jones  on  Mortgages,  Chapters 

118.  XXII.,  XXIX.,  XXX. 

*  Brine  r.  Insurance  Co.  96  U.  S.  627. 
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apolis,  Bloomington,  and  Western  Railway  case  a  final  decree  of 
sale  was  rendered  in  1877.  The  sale  had  not  taken  place  when 
the  Supreme  Court  of  the  United  States  decided  the  case  of  Brine 
v.  Insurance  Company^  where  it  was  held,  as  to  a  lot  of  land  in 
Chicago  which  had  been  mortgaged,  that  the  right  of  redemption 
within  fifteen  months  given  by  the  Illinois  statute  was  part  of  the 
contract  which  the  federal  court  was  bound  to  recognize.  In  the 
railroad  case  the  decree  had  directed  the  sale  of  the  railroad  prop- 
erty, rights,  and  franchises  as  an  entirety,  without  redemption, 
and  a  motion  was  made  to  correct  the  decree  so  as  to  recognize 
the  right  of  redemption  given  by  the  statutes  of  Indiana  and  Illi- 
nois in  sales  of  real  estate.  Mr.  Justice  Harlan  decided  that  the 
redemption  statutes  of  Indiana  and  Illinois  did  not  embrace  rail- 
road mortgages  which  covered  as  an  entirety  the  property,  rights, 
and  franchises  of  a  railroad,  and  that  the  original  decree  should 
stand.^ 

336.  A  franohise  sold  under  foreolosure  is  not  subjeot  to 
redemption.  The  provisions  of  state  statutes  governing  the  sale 
of  realty  on  judicial  process,  and  securing  to  the  debtor  and  to 
judgment  creditors  the  right  of  redemption,  are  not  applicable  to 
sales  of  a  railroad  and  its  appurtenances,  for  the  reason  that,  if 
they  were  held  to  be  applicable,  the  personalty  and  the  franchise 
would  have  to  be  sold  without  redemption,  while  the  realty  would 
be  subject  to  redemption,  which  would  result  in  the  practical  de- 
struction of  the  value  of  the  whole ;  and  upon  considerations  of 
public  policy  as  well  as  of  private  right  the  real  estate,  fran- 
chises, rolling  stock,  and  other  property  of  a  railroad  corporation 
mortgaged  as  an  entirety,  may  be  sold  as  an  entirety,  under  the 
decree  of  a  court  of  equity,  without  any  right  of  redemption  in 
the  mortgagor  or  in  judgment  creditors  as  to  such  real  estate.^ 
The  Supreme  Court  of  Illinois  has  adopted  this  view,  and  holds 
that  the  statutory  right  of  redemption  does  not  attach  in  the  case 
of  a  foreclosure  sale  of  the  property  and  franchises  of  a  railroad. 
Taken  as  a  whole,  the  property  is  not,  strictly  speaking,  either 
real  or  personal.     Partly  upon  considerations  of  public  policy,  the 

^  Boston  DaUy  Advertiser,  October  9,  77;  13  Fed.  Rep.  189  n.;  Simmons  v.Ttky- 

1 878 ;  Turner  v.  Indianapolis,  B.  &  W.  lor,  38  Fed.  Rep.  682 ;  Turner  v.  Indian- 

Ky.  Co.  8  Biss.  380,  389.  apolis,  B.  &  W.  Rj.  Co.  wpra. 

^  Hammock  e.  Loan  &  T.  Co.  105  U.  S. 
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sale  of  railroad  property  upon  foreclosure  should  be  made  without 
any  right  of  redemption.^ 

337.  A  vested  right  to  redeem  under  the  general  law  oan- 
not  be  destroyed  or  impaired  by  a  special  statute  enacting 
that  the  mortgage  has  been  foreclosed,  or  that  it  shall  be  fore* 
closed  in  case  the  debt  be  not  paid  within  one  year  from  the 
passage  of  the  act.^ 

Under  a  mortgage  to  a  state,  a  right  of  redemption  to  which 
the  mortgagor  is  entitled  after  the  surrender  of  the  property  to 
the  state  cannot  be  enforced  by  suit  against  the  state  in  its  own 
courts,  for  a  state  cannot  be  impleaded  in  its  own  courts  except 
by  its  own  consent  clearly  manifested  by  an  act  of  its  legisla- 
ture.* 

In  New  York  ^  it  is  provided  by  statute  that  whenever  default 
shall  be  made  by  any  railroad  or  plank  road  company  in  the 
payment  of  principal  or  interest  of  any  bonds  of  such  company, 
which  are  secured  by  a  mortgage  of  the  property  of  such  com- 
pany, it  shall  be  lawful  for  each  and  every  stockholder  of  said 
company,  at  any  time  during  the  process  of  such  foreclosure,  to 
pay  to  the  mortgagees  named  in  such  mortgage,  for  the  use  and 
benefit  of  the  holder  and  holders  of  such  bonds,  such  a  proportion 
of  the  sum  due,  and  of  the  sum  secured  to  be  paid  by  the  whole  of 
the  bonds  secured  by  such  mortgage,  as  such  stockholder's  stock 
shall  bear  to  the  whole  stock  of  said  company ;  and  on  so  paying 
such  stockholder  shall,  to  the  extent  of  such  payment,  become 
and  be  interested  in  said  mortgage  and  protected  thereby. 

In  case  of  the  foreclosure  of  any  mortgage  given  by  any  railroad 
or  plank  road  company  to  secure  the  payment  of  any  bond  of  such 
company,  any  stockholder  of  such  company  shall,  for  the  period  of 
six  months  after  the  sale  under  such  foreclosure,  have  the  right,  on 
paying  to  the  purchaser  or  purchasers  at  or  under  such  sale,  or  to 
the  mortgagees  in  such  mortgage,  for  the  use  and  benefit  of  said 
purchaser  or  purchasers,  a  sum  equal  to  such  proportion  of  the 
price  paid  on  such  sale,  and  the  costs  and  expenses  thereof,  as 
such  stockholder's  stock  in  said  company  shall  bear  to  the  whole 

1  Peoria  &  Springfield  R.  R.  Co.  v.        *  Troy  &  Ore«nfield  R.  R.  Co.  v.  Com- 
Thompson,  103  lU.  187.  monwealth,  127  Mass.  43. 

>  Ashnelot  R.  R.  Co.  r.  Elliot,  52  N.  H.        *  2  R.  S.  1875,  p.  553,  §  108.    Original 
387 ;  Martin  v.  Somerrille  Water  Power    Act,  Laws  1853,  c  502. 
Co.  27  How.  (N.  T.)  Pr.  161. 
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capital  stock  of  said  company  ;  and  on  so  paying,  sach  stockholder 
shall  be  entitled  to  have  the  same  relative  amount  of  stock  or  in- 
terest in  said  railroad  or  plank  road  company,  and  its  road,  fran- 
chises, and  other  property.^  It  shall  be  lawfal  for  any  mortgagee 
of  any  railroad  and  the  franchises  thereof  to  become  the  purchaser 
of  the  same,  at  any  sale  thereof  under  the  mortgage,  upon  fore- 
closure by  advertisement,  or  under  a  judgment  or  decree,  or  other- 
wise, and  to  hold  and  convey  the  same,  with  all  the  rights  and 
privileges  belonging  thereto  or  connected  therewith.^ 

A  sale  under  a  decree  in  a  foreclosure  suit  bars  all  equitable 
right  of  redemption  on  the  part  of  the  mortgagor,  leaving  only 
such  right  as  may  be  secured  by  statute.^ 

1  2  R.  S.  1875,  p.  553,  §$  109, 110.  *  SimmoiiB  v.  Taylor,  38  Fed.  B«p.  6S2. 

•  2  R.  S.  1875,  p.  553;  Laws  1857,  ch. 
444,  §  1. 
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BEMEDIES   AND   JXJBI8DIGTI0K   OF   COURTS   FOB  ENFOBCEMENT 

OF  GOBFOBATE  SECUBITIES. 


L  The  Berenl  vemedies  to  enforce  cor- 
porate  secarities  are  cumnlatire, 
338-049. 
IL  Jurisdiction  of  state  and  federal 
coaite  of  salts  against  corporations, 
350-360. 
IIL  Effect  of  consolidation   of  railroad 


corporations  npon  the  jurisdiction 
of  soitfl  against  them,  361-367. 
IV.  In  casee  of  concurrent  jurisdiction, 
the  court  which  first  assumes  ju- 
risdiction retains  it,  368-371. 
y.  Sale  of  franchise  or  property  of  rail- 
road company  on  execution,  372- 
380. 


I.    The  Several  Remedies  to  enforce   Corporate  Securities  are 

Cumulative. 

338.  Q^neral  Statement.  —  Although  for  the  reasons  stated 
mortgages  by  railroad  companies,  and  other  corporations  having 
property  of  great  value  widely  scattered,  are  almost  always  fore- 
closed by  suits  in  equity,  yet  other  methods  of  foreclosure  are  not 
wholly  disused.  Thus,  in  Massachusetts,  such  mortgages  have 
been  foreclosed  by  writ  of  entry  and  possession  ;  ^  and  in  Maine 
by  notice  and  possession  in  the  manner  used  for  the  foreclosure 
of  ordinary  mortgages.^ 

The  general  rule,  that  the  several  remedies  upon  a  mortgage 
by  suits  at  law  and  in  equity,  and  by  entry  and  possession,  may 
be  used  together  or  successively,^  is  applicable  to  mortgages  by 
railway  companies. 

A  holder  of  bonds  issued  by  a  railroad  company  and  guaran- 
teed by  the  trustees  of  an  internal  improvement  fund  acting  in 
behalf  of  a  state,  and  having  a  statutory  lien  upon  the  railroad  as 
security,  on  the  default  of  the  company  has  three  remedies :  first, 
upon  the  personal  liability  of  the  company ;  second,  upon  the 
guaranty  of  the  internal  improvement  fund  ;  and,  third,  upon  the 
statutory  lien  on  the  railroad.     He  cannot  avail  himself  of  the 

1  HaTsn  V,  Grand  Junction  R.  B.  &  l>e-        *  2  Jones  on  Mortgages,  §  1215 ;  Macon 
pot  Co.  13  Allen  (Mass.),  337.  &  A.  R.  B.  Ca  v.  Georgia  B.  B.  Co.  63 

*  Kennebec  &  P.  B.  B.  Co.  v.  Portland    Qa.  108. 
ft  K.  B.  B.  Co.  59  Me.  9. 
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latter  directly,  as  he  could  if  it  were  a  mortgage  given  to  secure 
the  bonds  alone ;  but  he  must  induce  the  trustees  to  act  in  the 
mode  pointed  out  by  the  statute,  or  compel  them  to  act  by  man- 
damus ;  or  he  may  seek  relief  by  a  bill  in  equity.^' 

339.  Although  a  mortgagre  itself  provides  no  remedy  other 
than  a  power  of  sale,  the  jurisdiction  of  a  court  of  chancery  to 
enforce  it  is  not  ousted.  The  power  of  sale  is  only  a  cumulative 
remedy.^  Although  a  mortgage  provides  several  remedies,  as  for 
instance  that  the  mortgagee  may,  upon  default,  take  possession 
and  apply  the  income  of  the  property  to  the  payment  of  the  debt 
secured,  or  may  sell  the  property  under  a  power,  or  may  enforce 
payment  of  the  debt  by  suit  at  law,  or  may  enforce  the  security 
by  proceedings  in  equity,  the  mortgagee  is  not  confined  to  any 
particular  order  of  priority  in  resorting  to  one  or  all  of  the  rem- 
edies conferred  by  the  mortgage.' 

Whether  a  provision  in  a  mortgage  making  a  sale  by  the  trus- 
tees under  the  power  given  them,  exclusive  of  all  other  methods 
of  sale,  would  exclude  a  resort  to  proceedings  in  equity  by  bond- 
holders for  that  purpose,  is  perhaps  an  undecided  question  ;  but 
a  suit  at  law  upon  overdue  coupons  has  been  sustained,^  although 
the  mortgage  securing  them  prescribed  that,  in  case  the  coupons 
were  not  paid  when  due,  the  trustees,  at  the  request  of  one  fourth 
of  the  bondholders,  should  enter  into  possession  of  the  railroad, 
and  sell  it  for  the  benefit  of  the  creditors;  ^^it  being  further  ex- 
pressly understood  and  agreed  (any  law  or  usage  to  the  contrary 
notwithstanding)  that  neither  the  whole  nor  any  part  of  the 
property  .  .  .  shall  be  sold  under  proceedings  either  at  law  or 
in  equity  for  the  recovery  ...  by  the  holder  or  holders  of  the 
bonds  ...  of  the  whole  or  any  portion  of  the  principal  or  in- 
terest of  the  said  bonds,  it  being  the  intention  and  agreement  of 
the  parties,  for  the  better  securing  of  the  largest  possible  price, 
•  .  .  that  the  method  of  sale  hereinbefore  provided  shall  be  exclu- 
sive of  all  others/' 

In  Pennsylvania  the  courts  formerly  had  no  general  jurisdiction 

1  Florida  V.  Andenon,  91  U.  S.  667.  *  McAUister  v.  Plant,  54  Miss.  106; 

s  Jones  on  Mortgages,  f  177 ;  Eaton  &  Dow  v.  Memphis  &  L.  R.  R.  R  Co.  SO 

H.  R.  U.  Co.  p.  Hant,  20  Ind.  457 ;  WU-  Fed.  Rep.  260. 

Uamson  v.  New  Albanj  R.  R.  Co.  1  Bias.  *  Widener  p.  R.  R.  Co.  1  Weeklj  Ndes 

19S.  of  Caies,  472. 
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in  equity,  and  therefore,  until  a  recent  statute  ^  gave  such  jurisdic- 
tion in  cases  of  corporation  mortgages,  there  could  be  no  decree 
for  the  sale  of  mortgaged  property  at  the  instance  of  the  mort- 
gagee.^ A  power  of  sale  in  such  a  mortgage  might  be  executed 
according  to  the  terms  of  the  appointment ;  but  the  court  could 
not  direct  the  execution  of  it  except  at  tlie  suit  of  a  party  standing 
in  the  relation  of  cestui  que  trusty  and  for  the  purpose  of  adminis- 
tering the  trust.3  Now  the  Supreme  Court  may  decree  a  sale 
under  a  railroad  mortgage,  and  the  act  giving  the  court  jurisdic- 
tion in  such  case  applies  to  mortgages  made  before  its  passage,  as 
it  merely  provides  a  new  remedy  for  a  breach  of  contract.*  When 
the  mortgage  creates  a  trust,  and  provides  that  a  power  of  sale 
may  be  executed  by  the  trustee  on  certain  contingencies,  the  court 
may  in  equity  control  and  regulate  the  exercise  of  the  power  at 
the  suit  of  a  cestui  que  trust ;  and  when  it  has  once  decided  that 
the  contingency  has  arisen  to  give  it  jurisdiction,  its  decision  can- 
not be  impeached  collaterally.^ 


340.  Suit  at  law  upon  the  bonds.  —  The  fact  that  a  railroad 
mortgage  empowers  the  trustees,  upon  the  written  request  of  the 
holders  of  bonds  to  a  specified  amount,  after  breach  of  the  condi- 
tion, to  sell  the  property,  is  no  defence  to  a  suit  at  law  upon  the 
bonds  or  coupons  after  they  are  payable.  The  bonds  are  the  prin- 
cipal debt,  and  the  mortgage  is  only  an  incidental  security.  The 
remedies  at  law  and  in  equity  do  not  clash  and  destroy  each  other, 
bot  exist  together.^ 

A  right  of  action  accrues  upon  a  bond  upon  the  non-payment 
of  the  stipulated  interest  when  due.  It  is  immaterial  whether  the 
bond  is  secured  by  mortgage  or  not.* 

The  mortgage  might  positively,  or  perhaps  impliedly,  take 
away  from  the  bondholder  his  right  of  action  at  law  upon  the 


1  April  11, 1862,  1  Brightly's  Pardon's 
Dig.  593. 
?  ABhbant  v.  Montonr  Iron  Co.  35  Pa. 

St-sa 

*  Bradlej  v.  Chester  Vallej  R.  R.  Co. 
36  Vn  Sl  UI. 

*  McEIrath  r.  Pittsburgh  &  S.  R.  R.  Co. 
55  Pa.  St.  189;  McCurdy's  Appeal,  65 
Pa.  St.  290. 

*  YonDgman  v,  Elmira  &  W.  R.  R.  Co. 
65  Pa.  St.  278. 
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latter  directly,  as  he  coald  if  it  were  a  mortgage  given  to  secure 
the  bonds  alone ;  but  he  mast  induce  the  trustees  to  act  in  the 
mode  pointed  out  by  the  statute,  or  compel  them  to  act  by  man- 
damus ;  or  he  may  seek  relief  by  a  bill  in  equity.^* 

339.  Although  a  mortgragre  itself  provides  no  remedy  other 
than  a  power  of  sale,  the  jurisdiction  of  a  court  of  chancery  to 
enforce  it  is  not  ousted.  The  power  of  sale  is  only  a  cumulative 
remedy.^  Although  a  mortgage  provides  several  remedies,  as  for 
instance  that  the  mortgagee  may,  upon  default,  take  possession 
and  apply  the  income  of  the  property  to  the  payment  of  the  debt 
secured,  or  may  sell  the  property  under  a  power,  or  may  enforce 
payment  of  the  debt  by  suit  at  law,  or  may  enforce  the  security 
by  proceedings  in  equity,  the  mortgagee  is  not  confined  to  any 
particular  order  of  priority  in  resorting  to  one  or  all  of  the  rem- 
edies confeiTed  by  the  mortgage.^ 

Whether  a  provision  in  a  mortgage  making  a  sale  by  the  trus- 
tees under  the  power  given  them,  exclusive  of  all  other  methods 
of  sale,  would  exclude  a  resort  to  proceedings  in  equity  by  bond- 
holders for  that  purpose,  is  perhaps  an  undecided  question  ;  but 
a  suit  at  law  upon  overdue  coupons  has  been  sustained,^  although 
the  mortgage  securing  them  prescribed  that,  in  case  the  coupons 
were  not  paid  when  due,  the  trustees,  at  the  request  of  one  fourth 
of  the  bondholders,  should  enter  into  possession  of  the  railroad, 
and  sell  it  for  the  benefit  of  the  creditors ;  "  it  being  further  ex- 
pressly understood  and  agreed  (any  law  or  usage  to  the  contrary 
notwithstanding)  that  neither  the  whole  nor  any  part  of  the 
property  .  .  .  shall  be  sold  under  proceedings  either  at  law  or 
in  equity  for  the  recovery  .  .  •  by  the  holder  or  holders  of  the 
bonds  ...  of  the  whole  or  any  portion  of  the  principal  or  in- 
terest of  the  said  bonds,  it  being  the  intention  and  agreement  of 
the  parties,  for  the  better  securing  of  the  largest  possible  price, 
.  .  .  that  the  method  of  sale  hereinbefore  provided  shall  be  exclu- 
sive of  all  others." 

In  Pennsylvania  the  courts  formerly  had  no  general  jurisdiction 

1  Florida  V.  Andenon,  91  U.  S.  667.  *  McAllister  v.  Plant,  54  Miss.  106; 

<  Jones  on  Mortgages,  §  177 ;  Eaton  &  Dow  v,  Memphis  &  L.  R.  R.  R.  Co.  SO 

H.  R.  R.  Co.  V.  Hunt,  20  Ind.  457 ;  Wil-  Fed.  Rep.  260. 
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198.  of  Cases,  472. 

288 


BEMEDIES  ARE  CUMULATIVE. 


[§  840. 


in  equity,  and  therefore,  until  a  recent  statute^  gave  such  jurisdio- 
tion  in  cases  of  corporation  mortgages,  there  could  be  no  decree 
for  the  sale  of  mortgaged  property  at  the  instance  of  the  mort- 
gagee.^ A  power  of  sale  in  such  a  mortgage  might  be  executed 
according  to  the  terms  of  the  appointment ;  but  the  court  could 
not  direct  the  execution  of  it  except  at  the  suit  of  a  party  standing 
in  the  relation  of  cestui  que  trusty  and  for  the  purpose  of  adminis- 
tering the  trust.^  Now  the  Supreme  Court  may  decree  a  sale 
under  a  railroad  mortgage,  and  the  act  giving  the  court  jurisdic- 
tion in  such  case  applies  to  mortgages  made  before  its  passage,  as 
it  merely  provi(les  a  new  remedy  for  a  breach  of  contract.*  When 
the  mortgage  creates  a  trust,  and  provides  that  a  power  of  sale 
may  be  executed  by  the  trustee  on  certain  contingencies,  the  court 
may  in  equity  control  and  regulate  the  exercise  of  the  power  at 
the  suit  of  a  cestui  que  trust ;  and  when  it  has  once  decided  that 
the  contingency  has  arisen  to  give  it  jurisdiction,  its  decision  can- 
not be  impeached  collaterally.^ 


340.  Suit  at  law  upon  the  bonds.  —  The  fact  that  a  railroad 
mortgage  empowers  the  trustees,  upon  the  written  request  of  the 
holders  of  bonds  to  a  specified  amount,  after  breach  of  the  condi- 
tion, to  sell  the  property,  is  no  defence  to  a  suit  at  law  upon  the 
bonds  or  coupons  after  they  are  payable.  The  bonds  are  the  prin- 
cipal debt,  and  the  mortgage  is  only  an  incidental  security.  The 
remedies  at  law  and  in  equity  do  not  clash  and  destroy  each  other, 
hot  exist  together.^ 

A  right  of  action  accrues  upon  a  bond  upon  the  non-payment 
of  the  stipulated  interest  when  due.  It  is  immaterial  whether  the 
bond  b  secured  by  mortgage  or  not.^ 

The  mortgage  might  positively,  or  perhaps  impliedly,  take 
away  from  the  bondholder  his  right  of  action  at  law  upon  the 


>  April  11, 1862, 1  Brightlj's  rardon's 
Dig.  593. 

?  ABhharst  v,  Montour  Iron  Co.  35  Pa. 
St.  30. 

*  Bradley  v.  Chester  Valley  R.  R.  Co. 
36  Vx.  Sl  141. 

«  McElrath  v,  Pittsburgh  &  S.  R.  R.  Co. 
55  Fa.  St.  189;  McCurdy's  Appeal,  65 
Pa.  St.  290. 

'  Toongman  v,  Elmira  &  W.  R.  R.  Co. 
€6  Fft.  St.  278. 

19 


«  Philadelphia  &  B.  Cent.  R.  R.  Co.  v. 
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latter  directly,  as  he  could  if  it  were  a  mortgage  given  to  secure 
the  bonds  alone ;  but  he  must  induce  the  trustees  to  act  in  the 
mode  pointed  out  by  the  statute,  or  compel  them  to  act  by  man- 
damus ;  or  he  may  seek  relief  by  a  bill  in  equity.^' 

339.  Although  a  mortgage  itself  provides  no  remedy  other 
than  a  power  of  sale,  the  jurisdiction  of  a  court  of  chancery  to 
enforce  it  is  not  ousted.  The  power  of  sale  is  only  a  cumulative 
remedy.^  Although  a  mortgage  provides  several  remedies,  as  for 
instance  that  the  mortgagee  may,  upon  default,  take  possession 
and  apply  the  income  of  the  property  to  the  payment  of  the  debt 
secured,  or  may  sell  the  property  under  a  power,  or  may  enforce 
payment  of  the  debt  by  suit  at  law,  or  may  enforce  the  security 
by  proceedings  in  equity,  the  mortgagee  is  not  confined  to  any 
particular  order  of  priority  in  resorting  to  one  or  all  of  the  rem- 
edies conferred  by  the  mortgage*' 

Whether  a  provision  in  a  mortgage  making  a  sale  by  the  trus- 
tees under  the  power  given  them,  exclusive  of  all  other  methods 
of  sale,  would  exclude  a  resort  to  proceedings  in  equity  by  bond- 
holders for  that  purpose,  is  perhaps  an  undecided  question  ;  but 
a  suit  at  law  upon  overdue  coupons  has  been  sustained,^  although 
the  mortgage  securing  them  prescribed  that,  in  case  the  coupons 
were  not  paid  when  due,  the  trustees,  at  the  request  of  one  fourth 
of  the  bondholders,  should  enter  into  possession  of  the  railroad, 
and  sell  it  for  the  benefit  of  the  creditors ;  ^^  it  being  further  ex- 
pressly understood  and  agreed  (any  law  or  usage  to  the  contrary 
notwithstanding)  that  neither  the  whole  nor  any  part  of  the 
property  .  .  .  shall  be  sold  under  proceedings  either  at  law  or 
in  equity  for  the  recovery  ...  by  the  holder  or  holders  of  the 
bonds  ...  of  the  whole  or  any  portion  of  the  principal  or  in- 
terest  of  the  said  bonds,  it  being  the  intention  and  agreement  of 
the  parties,  for  the  better  securing  of  the  largest  possible  price, 
.  .  .  that  the  method  of  sale  hereinbefore  provided  shall  be  exclu- 
sive of  all  others." 

In  Pennsylvania  the  courts  formerly  had  no  general  jurisdiction 

1  Florida  V.  Anderson,  91  U.  S.  667.  <  McAUiBter  v.  Plant,  54  Miss.  106; 

*  Jones  on  Mortgages,  §  177 ;  Eaton  &  Dow  v.  Memphis  &  L.  R.  R.  K.  Co.  SO 

H.  R.  U.  Co.  V.  Hant,  30  Ind.  457 ;  Wil-  Fed.  Rep.  260. 
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in  equity,  and  therefore,  until  a  recent  statute  ^  gave  such  jurisdic- 
tion in  cases  of  corporation  mortgages,  there  could  be  no  decree 
for  the  sale  of  mortgaged  property  at  the  instance  of  the  mort- 
gagee.^ A  power  of  sale  in  such  a  mortgage  might  be  executed 
according  to  the  terms  of  the  appointment ;  but  the  court  could 
not  direct  the  execution  of  it  except  at  the  suit  of  a  party  standing 
in  the  relation  of  cestui  que  trusty  and  for  the  purpose  of  adminis- 
tering the  trust.^  Now  the  Supreme  Court  may  decree  a  sale 
under  a  railroad  mortgage,  and  the  act  giving  the  court  jurisdic- 
tion in  such  case  applies  to  mortgages  made  before  its  passage,  as 
it  merely  provides  a  new  remedy  for  a  breach  of  contract.*  When 
the  mortgage  creates  a  trust,  and  provides  that  a  power  of  sale 
may  be  executed  by  the  trustee  on  certain  contingencies,  the  court 
may  in  equity  control  and  regulate  the  exercise  of  the  power  at 
the  suit  of  a  cestui  que  trust ;  and  when  it  has  once  decided  that 
the  contingency  has  arisen  to  give  it  jurisdiction,  its  decision  can- 
not be  impeached  collaterally.^ 


340.  Suit  at  law  upon  the  bonds.  —  The  fact  that  a  railroad 
mortgage  empowers  the  trustees,  upon  the  written  request  of  the 
holders  of  bonds  to  a  specified  amount,  after  breach  of  the  condi- 
tion, to  sell  the  propei'ty,  is  no  defence  to  a  suit  at  law  upon  the 
bonds  or  coupons  after  they  are  payable.  The  bonds  are  the  prin- 
cipal debt,  and  the  mortgage  is  only  an  incidental  security.  The 
remedies  at  law  and  in  equity  do  not  clash  and  destroy  each  other, 
bat  exist  together.^ 

A  right  of  action  accrues  upon  a  bond  upon  the  non-payment 
of  the  stipulated  interest  when  due.  It  is  immaterial  whether  the 
bond  is  secured  by  mortgage  or  not.' 

The  mortgage  might  positively,  or  perhaps  impliedly,  take 
away  from  the  bondholder  his  right  of  action  at  law  upon  the 
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latter  directly,  as  he  could  if  it  were  a  mortgage  given  to  secure 
the  bonds  alone ;  but  he  must  induce  the  trustees  to  act  in  the 
mode  pointed  out  by  the  statute,  or  compel  them  to  act  by  man- 
damus ;  or  he  may  seek  relief  by  a  bill  in  equity.^' 

339.  Although  a  mortgage  itself  provides  no  remedy  other 
than  a  power  of  sale,  the  jurisdiction  of  a  court  of  chancery  to 
enforce  it  is  not  ousted.  The  power  of  sale  is  only  a  cumulative 
remedy.^  Although  a  mortgage  provides  several  remedies,  as  for 
instance  that  the  mortgagee  may,  upon  default,  take  possession 
and  apply  the  income  of  the  property  to  the  payment  of  the  debt 
secured,  or  may  sell  the  property  under  a  power,  or  may  enforce 
payment  of  the  debt  by  suit  at  law,  or  may  enforce  the  security 
by  proceedings  in  equity,  the  mortgagee  is  not  confined  to  any 
particular  order  of  priority  in  resorting  to  one  or  all  of  the  rem- 
edies conferred  by  the  mortgage.^ 

Whether  a  provision  in  a  mortgage  making  a  sale  by  the  trus- 
tees under  the  power  given  them,  exclusive  of  all  other  methods 
of  sale,  would  exclude  a  resort  to  proceedings  in  equity  by  bond- 
holders for  that  purpose,  is  perhaps  an  undecided  question  ;  but 
a  suit  at  law  upon  overdue  coupons  has  been  sustained,^  although 
the  mortgage  securing  them  prescribed  that,  in  case  the  coupons 
were  not  paid  when  due,  the  trustees,  at  the  request  of  one  fourth 
of  the  bondholders,  should  enter  into  possession  of  the  railroad, 
and  sell  it  for  the  benefit  of  the  creditors;  "it  being  further  ex- 
pressly understood  and  agreed  (any  law  or  usage  to  the  contrary 
notwithstanding)  that  neither  the  whole  nor  any  part  of  the 
property  .  .  .  shall  be  sold  under  proceedings  either  at  law  or 
in  equity  for  the  recovery  ...  by  the  holder  or  holders  of  the 
bonds  ...  of  the  whole  or  any  portion  of  the  principal  or  in- 
terest of  the  said  bonds,  it  being  the  intention  and  agreement  of 
the  parties,  for  the  better  securing  of  the  largest  possible  price, 
.  .  .  that  the  method  of  sale  hereinbefore  provided  shall  be  exclu- 
sive of  all  others/' 

In  Pennsylvania  the  courts  formerly  had  no  general  jurisdiction 

1  Florida  V,  Anderson,  91  U.  S.  667.  *  McAllister  v.  Plant,  54  Miss.  106; 

*  Jones  on  Mortgages,  §  177 ;  Eaton  &  Dow  p.  Memphis  &  L.  R.  R.  R.  Co.  SO 

H.  R.  R.  Co.  r.  Hunt,  20  Ind.  457 ;  Wil-  Fed.  Rep.  260. 
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in  equity,  and  therefore,  until  a  recent  statute  ^  gave  such  jurisdic- 
tion in  cases  of  corporation  mortgages,  there  could  be  no  decree 
for  the  sale  of  mortgaged  property  at  the  instance  of  the  mort- 
gagee.^ A  power  of  sale  in  such  a  mortgage  might  be  executed 
according  to  the  terms  of  the  appointment ;  but  the  court  could 
not  direct  the  execution  of  it  except  at  tlie  suit  of  a  party  standing 
in  the  relation  of  cestui  que  trusty  and  for  the  purpose  of  adminis- 
tering the  trust.^  Now  the  Supreme  Court  may  decree  a  sale 
under  a  railroad  mortgage,  and  the  act  giving  the  court  jurisdic- 
tion in  such  case  applies  to  mortgages  made  before  its  passage,  as 
it  merely  provides  a  new  remedy  for  a  breach  of  contract.*  When 
the  mortgage  creates  a  trust,  and  provides  that  a  power  of  sale 
may  be  executed  by  the  trustee  on  certain  contingencies,  the  court 
may  in  equity  control  and  regulate  the  exercise  of  the  power  at 
the  suit  of  a  cestui  que  trust ;  and  when  it  has  once  decided  that 
the  contingency  has  arisen  to  give  it  jurisdiction,  its  decision  can- 
not be  impeached  collaterally.^ 


340.  Suit  at  law  upon  the  bonds.  —  The  fact  that  a  railroad 
mortgage  empowers  the  trustees,  upon  the  written  request  of  the 
holders  of  bonds  to  a  specified  amount,  after  breach  of  the  condi- 
tion, to  sell  the  property,  is  no  defence  to  a  suit  at  law  upon  the 
bonds  or  coupons  after  they  are  payable.  The  bonds  are  the  prin- 
cipal debt,  and  the  mortgage  is  only  an  incidental  security.  The 
remedies  at  law  and  in  equity  do  not  clash  and  destroy  each  other, 
bat  exist  together.^ 

A  right  of  action  accrues  upon  a  bond  upon  the  non-payment 
of  the  stipulated  interest  when  due.  It  is  immaterial  whether  the 
bond  is  secured  by  mortgage  or  not.^ 

The  mortgage  might  positively,  or  perhaps  impliedly,  take 
away  from  the  bondholder  his  right  of  action  at  law  upon  the 
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Manning  r.  Norfolk.  So.  R.  R.  Co.  29  Fed. 
Rep.  838. 

7  Marlor  v.  Texas  &  P.  Ry.  Co.  19  Fed. 
Rep.  867.. 
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bonds  or  coupons ;  but  the  common  law  right  to  enforce  these 
obligations  remains  if  not  so  taken  away.^ 

The  remedy  upon  the  bonds  by  action  at  law  may,  however,  be 
barred  by  the  statute  of  limitations,  while  the  remedy  upon  the 
mortgage  is  not  barred  by  any  lapse  of  time  short  of  the  period 
sufficient  to  raise  the  presumption  of  payment  of  the  mortgage.^ 

In  an  action  against  a  railroad  company  for  the  value  of  bonds 
which  the  company  had  agreed  to  deliver  to  plaintiff  in  part  pay- 
ment for  property  conveyed  to  the  company,  the  bonds  never 
having  been  delivered,  the  plaintiff  is  entitled  to  recover  the  par 
value  of  the  bonds,  though  their  value  in  the  market  is  less.^ 

341.  Recovery  of  possession.  —  A  court  of  equity  has  juris- 
diction to  order  a  specific  performance  of  a  stipulation  in  a  railroad 
mortgage,  authorizing  the  trustees  to  take  possession  of  the  mort- 
gaged property  for  the  non-payment  of  the  bonds  secured,  and  a 
bill  in  equity  is  the  proper  form  of  proceeding  to  compel  the  com- 
pany and  its  agents  to  deliver  possi^ssion  to  the  trustees.*  When 
foreclosure  is  sought  by  a  bill  in  equity,  delivery  of  possession  to 
the  trustees  or  to  a  receiver  is  obtained  by  the  same  bill ;  and  a 
separate  bill  for  this  purpose  is  necessary  only  when  foreclosure  is 
sought  by  some  other  method,  such  as  a  power  of  sale,  or  by  entry 
and  possession. 

Liens  are  enforcible  in  equity  only,  unless  the  law  has  provided 
for  another  mode.  This  is  true  of  vendors^  liens,  equitable  and 
other  mortgages,  and  all  statutory  liens,  except  in  all  cases  where 
the  lien  is  in  the  nature  of  a  pledge,  and  possession  accompanies 
the  lien.  A  court  of  law  does  not  possess  the  means  of  enforcing 
such  liens.^ 

342.  Possession  must  be  taken  of  the  whole  property.  A 
•power  in  a  mortgage  authorizing  the  mortgagee,  upon  default  of 


^  Manning  v.  Norfolk  So.  R.  R.  Co. 
:29  Fed.  Rep.  838. 

3  Smith  V,  Washington  City,  V.  M.  & 
'G.  &  R.  R.  Co.  33  6ratt.  (Va.)  617.  See 
Jones  on  Mort^age.1,  §§  915, 1204. 

»  Texas  W.  Ry.  Co.  r.  Gentry  (Tex.), 
8  8.  W.  Rep.  98. 

*  Shepley  v,  Atlantic  &  St.  L.  R.  R.  Co. 
55  Me.  395 ;  Shaw  v.  Norfolk  Coanty  R. 
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R.  Co.  5  Gray  (Mass.),  162;  Sacramento 
&  P.  R.  R.  Co.  V.  San  Francisco,  55  Cal. 
453,  qnoting  text ;  McLane  v.  Placerrille 
&  S.  V.  R.  R.  Co  66  Cal.  606;  American 
Bridge  Co.  v.  Heidelbach,  94  U.  S.  798 ; 
Dow  V.  Memphis  &  L.  K.  R.  R.  Co.  20 
Fed.  Rep.  260. 

»  Cairo  &  V.  R.  R.  Co.  ».  Fackney,  78 
HI.  116. 
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payment,  to  take  possession  of  the  railroad  and  the  property  con- 
nected therewith,  and  use  or  sell  the  same,  must  be  exercised  upon 
all  the  property  mortgaged  as  an  entire  thing ;  and  it  does  not 
authorize  the  mortgagee  to  take  possession  of  particular  portions 
of  the  property,  leaving  the  residue  in  the  possession  of  the  cor- 
poration. If  this  could  be  done,  the  road  might  be  rendered  use- 
less to  both  creditors  and  stockholders ;  and,  what  is  of  greater 
importance,  neither  the  mortgagee  nor  the  corporation  would  be 
able  to  discharge  the  public  obligation  to  use  the  road  as  a  high- 
way for  which  the  charter  of  the  company  was  granted.  There- 
fore the  mortgagees  of  a  railroad  have  no  authority,  before  tak- 
ing possession  of  the  entire  property,  to  replevy  a  portion  of  the 
mortgaged  property  from  an  of&cer  who  has  levied  an  execution 
npon  it.^ 

The  mortgagee  in  such  case  stands  upon  no  higher  ground  in 
respect  to  an  officer  who  has  legally  levied  an  execution  upon  the 
property  than  the  corporation  itself.  The  mortgagee  must  either 
take  possession  of  the  whole  property,  or  obtain  an  injunction 
against  the  sale  and  removal  of  the  property  levied  upon.  But 
when  the  mortgage  debt  exceeds  the  value  of  the  property  cov- 
ered by  the  mortgage,  the  whole  equitable  interest  in  the  property 
is  in  the  mortgagee,  and  consequently  a  creditor  acquires  no  sub- 
stantial interest  by  a  levy  upon  a  portion  of  the  property ;  and  in 
such  case,  although  the  mortgagee  has  in  vindication  of  his  rights 
recovered  in  replevin  the  property  levied  upon,  yet  the  creditor 
is  entitled  only  to  nominal  damages.^ 

343.  The  remedy  at  law  for  the  recovery  of  possession  is 
in  most  oases  inadequate.  It  is  said  that  the  mortgage  trustee 
may  maintain  an  action  at  law  in  the  nature  of  ejectment  to 
recover  possession,  when  he  is  entitled  to  such  possession  by  the 
tei*ms  of  the  trust  deed.^ 

But  where  the  mortgage  embraces  real,  personal,  and  mixed 
property,  the  appropriate  remedy  to  recover  possession  is  in 
equity.  Ejectment  does  not  lie  for  personal  property,  records, 
and  choses  in  action.  A  railroad  in  its  entirety  consists  of  both 
real  and  personal  property,  and  the  roadbed,  track,  and  stations 
are  comparatively  valueless  without  its  rolling  stock  and  personal 

1  Coe  o.  Peacock,  14  Ohio  St  IS7.  *  j^jce  v.  St.  Paal  &  Pac.  R.  R.  Co.  S4 

*  Coe  V.  Peacock,  supra.  Minn.  464. 
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property.  The  forms  and  processes  of  a  court  of  law  are  not  flex- 
ible enough  to  transfer  the  possession  of  the  mortgaged  pi-operty 
as  a  whole.  An  action  at  law  against  an  insolvent  mortgagor  for 
damages  for  non-delivery  of  the  property  would  be  an  inadequate 
remedy.^ 

344.  Upon  default  a  mortgage  trustee  is  entitled  to  posses- 
sion as  against  a  contraxstor  in  possession.  Though  a  con- 
tractor is,  under  his  contract  for  constructing  a  railroad,  entitled 
to  the  possession  of  the  road  until  bis  contract  is  completed,  and 
he  has  received  a  large  amount  of  mortgage  bonds  under  his  con- 
tract, yet  his  right  to  the  possession  of  the  road  is  subordinate  to 
the  right  of  the  mortgage  trustees  to  the  possession  upon  a  de- 
fault in  the  payment  of  interest  on  the  bonds  before  the  com- 
pletion of  the  road.^ 

345.  A  threatened  injury  to  mortgaged  property  may  be 
restrained  by  injunction.  Thus,  the  receivers  of  a  railway  ap- 
pointed in  a  suit  for  the  foreclosure  of  a  mortgage  upon  it  were 
allowed  this  relief  against  another  railway  company  which  threat- 
ened to  lay  their  track  on  a  part  of  the  mortgaged  premises, 
and  thereby  inflict  a  serious  damage,  without  allowing  compen- 
sation, although  they  claimed  the  right  to  do  so  by  virtue  of 
an  agreement  made  with  the  mortgagors  or  their  grantees.  The 
agreement,  however,  was  made  subsequently  to  the  mortgage, 
and  therefore  could  not  affect  the  rights  of  the  mortgagees  un- 
der it.^ 

The  possession  of  mortgage  bonds,  and  their  production  in  the 
cause,  is  sufficient  to  give  the  holder  a  standing  in  court  and 
entitle  him  to  relief  by  injunction  against  the  interference  with 
the  mortgaged  property  by  a  judgment  creditor.  It  is  no  valid 
objection  that  he  has  pledged  some  of  the  bonds  to  other  per- 
sons as  collateral  security,  for  he  has  not  thereby  lost  his  title 
as  owner.  Being  a  bondholder  entitled  to  priority  over  a  judg- 
ment creditor,  he  is  entitled,  in  the  absence  of  any  action  by  the 
mortgage  trustees,  to  maintain  for  himself  and  all  other  bondhold- 

1  Dow  V,  Memphis  &  L.  R.R.R.Co.  20  <  Allen  v.  Dallas  &  W.  R.  R.  Co.  3 

Fed.  Rep.  260 ;  First  Nat.  Ins.  Co.  v.  Sfllis.  Woods,  316. 

bniy,  130  Mass.  303;  Warner  v.  Rising  *  Coe  v.  N.J.  Midland  R7.C0.  28  N.J. 

Fawn  Iron  Co.  3  Woods,  514  ;  North  Car-  Kq.  27. 
olin|»  R.  R.  Co.  v.  Drew,  3  Woods,  692, 713. 
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en  a  suit  to  restrain  sach  judgment  creditor  from  enforcing  bis 
execution.^ 

The  owner  of  bonds  secured  by  a  lien  upon  the  lands  of  a  rail- 
road company  may  bring  a  suit  to  enjoin  another  corporation 
from  obtaining  such  lands  by  the  wrongful  use  of  the  name  of  the 
corporation  whose  bonds  he  holds.  It  should  first  appear,  how- 
ever, that  the  company  had  refused  to  take  proper  measures  to 
protect  its  corporate  rights.^ 

A  railroad  company  may  be  enjoined  from  executing  under 
authority  of  an  act  of  the  legislature  a  lease  of  the  road  which 
contains  provisions  which  would  injuriously  affect  the  rights  of 
holders  of  the  debts  secured  by  an  existing  mortgage.^ 

346.  A  general  creditor  of  a  corporation  cannot  obtedn  an 
iqjunction  against  its  executing  a  mortgage  of.  its  property. 
If  the  claim  be  a  lien  upon  the  property,  in  the  form  of  an  attach- 
ment, judgment,  execution,  or  otherwise,  this  will  not  be  affected 
by  a  subsequent  mortgage  ;  and  if  it  be  not  a  lien  by  reason  that 
the  company  is  a  foreign  corporation,  and  is  beyond  the  jurisdic- 
tion of  the  court,  the  mortgage,  if  executed,  will  not  obstruct  or 
prejudice  the  creditor's  rights,  because  he  has  in  such  case  no 
ground  of  preference  over  other  creditors  either  as  a  judgment  or 
attaching  creditor,  or  upon  the  ground  of  the  insolvency  of  the 
corporation.  Even  if  the  court  had  jurisdiction  of  the  property 
without  such  lien,  it  would  be  authorized  to  interfere  by  injunc- 
tion only  in  an  action  by  all  the  creditor,  or  for  the  benefit  of  all 
the  creditors.^ 

347.  A  railroad  company  has  no  right  as  against  its  mort- 
gagee to  take  up  any  pcurt  of  the  mortgaged  road,  and  it  may 
be  enjoined  from  doing  so,  although  that  portion  of  the  road 
which  it  is  taking  up  is  not  self-sustaining,  but  an  expense  to  the 
company;  or  although  it  would  be  an  injury  and  loss  to  the  com- 
pany to  permit  the  rails  to  remain  on  the  street  and  be  destroyed ; 
or  although  the  mortgagee  has  ample  security  left  for  the  bonds 
he  claims,  and  the  company  is  willing  to  appropriate  the  proceeds 

1  Butler  v.  Rahm,  46  Md.  541.  *  Phillips   v.  Eastern  R.  R.  Co.   138 

*  Newbj  V,  Oregon  Cent.  Ry.  Co.   1     Mass.  122. 
Sawyer,  63.  «  Rogers  v.  Mich.  S.  &,  N.  Ind.  R.  R. 

Co.  3S  Barb.  (N.Y.)5d9. 
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of  the  sale  of  the  rails  taken  up  in  liquidation  of  the  mortgage. 
The  company,  by  giving  the  mortgage,  has  parted  with  the  right 
to  decide  the  question  of  the  expediency  of  giving  up  a  part  of 
its  road.  It  has  no  right  to  touch  the  road  except  in  the  ordi- 
nary use  and  proper  repair  of  it.  The  mortgagee  has  the  right 
to  hold  all  the  property  mortgaged  until  he  is  fully  satisfied. 
His  rights  cannot  be  preserved  if  the  mortgagor  has  the  right 
to  destroy  the  security  by  inches.  Full  effect  can  be  given  to 
the  contract  of  the  parties  only  by  preserving  the  whole  property 
intact.^ 

348.  A  state  cannot  be  ^ued  except  in  cases  where  it  has 
authorized  the  bringing  of  suits  against  it.  But  the  mere  fact 
that  a  state  officer,  whatever  may  be  his  grade,  is  a  party,  does  not 
necessarily  defeat  the  jurisdiction  of  the  court,  although  the  state 
may  be  the  real  party  in  interest,  and  cannot  as  such  be  brought 
before  the  court.  Thus,  when  the  governor  and  attorney  general 
of  a  state,  under  the  authority  of  an  act  of  the  legislature,  pro- 
ceed to  sell  a  railroad  and  its  franchises  in  satisfaction  of  a  statu- 
tory lien  claimed  in  behalf  of  the  state,  these  officers  do  not  act 
in  their  politicaLor  executive  capacity,  but  simply  as  agents,  in 
obedience  to  the  power  committed  to  them  by  the  legislative  act, 
which  might  have  conferred  the  same  power  upon  any  other  per- 
son as  well.* 

349.  A  state,  by  owning  the  majority  of  the  stock  of  a  rail- 
road company  and  pledsringr  its  stock  to  secure  second  mort- 
ffa^e  bondholders,  does  not  become  a  trustee  for  such  bond- 
holders in  the  management  of  the  company.  Therefore,  if  the 
directors  of  the  company,  a  majority  of  whom  were  appointed  by 
the  state,  make  a  lease  of  the  company's  property  under  statutory 
authority  to  another  railroad  company  at  a  rental  sufficient  only 
to  pay  the  interest  on  the  first  mortgage  bonds,  the  second  mort- 
gage bondholders  cannot  maintain  a  bill  against  the  lessee  to  com- 
pel it  to  account  for  the  excess  of  earnings  above  the  amount  of 
interest  on  the  first  mortgage  bonds,  upon  the  theory  that  the 
state  impliedly  became  a  trustee  for  them,  and  that  the  earnings 
of  the  road  became  a  trust  fund  which  complainants  could  follow 

1  Watt  9.  HestoDTiUe,  M.  &  F.  P.  R.  B.        >  Murdock  v,  WoodBon,  S  Dill.  ISS. 
Co.  1  Brew.  (Pa.)  418 ;  6  Phila.  386.  See  Missouri  v.  McKay,  43  Mo.  594, 599. 
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in  the  hands  of  the  lessee,  which  became  such  with  notice.  The 
state  was  no  more  a  trustee  than  any  other  majority  shareholder 
of  the  corporation.^ 

II.  Jurisdiction  of  State  and  Federal  Courts  of  Suits  against 

Corporations. 

360.  A  corporation  is  not  amenable  to  process  except  in 
the  state  in  which  it  is  established,  and  in  wliich  its  corporate 
functions  are  exercised.  It  has  no  legal  existence  in  any  other 
state.'  This  rule  applies  not  only  to  state  courts,  but  also  to  the 
United  States  courts.  The  Circuit  Court  of  the  United  States, 
sitting  in  a  state,  has  no  jurisdiction  beyond  the  limits  of  the 
state,  except  in  criminal  cases.  Subpoenas  may  be  issued  for  wit- 
nesses throughout  the  United  States.  In  every  other  particular, 
the  federal  court  acting  in  a  state  is  as  limited  in  its  jurisdiction 
as  any  state  court  whose  jurisdiction  extends  throughout  the  state.^ 

The  service  of  process  upon  the  treasurer  or  other  officer  of  a 
foreign  corporation,  although  the  corporation  has  an  office  and 
place  of  business  within  the  state,  does  not  give  the  courts  juris- 
diction. An  attachment  of  the  property  of  a  foreign  corporation 
would,  in  Massachusetts  and  some  other  states,  have  this  effect ; 
jurisdiction  may  also  be  given  by  express  statute;^  and  accord- 
ingly in  several  9tates  suits  against  foreign  corporations  having 
agents  within  the  state,  conducting  the  general  business  for  which 
the  corporations  were  organized,  may  be  commenced  by  service  of 
process  upon  such  agents.  But  generally  a  corporation  which  does 
not  exercise  its  corporate  franchises  in  a  foreign  state,  and  which 
has  no  business  agency  established  there,  cannot  be  sued  in  its 
courts.* 


1  Gibson  v.  Kichmond  &  D.  R.  R.  Co. 
37  Fed.  Rep.  743. 

*  Bank  of  Au^nsta  v.  Earle,  13  Peters, 
519,  58S  ;  MarehaU  v.  Baltimore  &  O.  R. 
R.  Ck).  16  How.  314,328;  Lafayette  Ins. 
Co.  r.  French,  18  lb.  404;  Ohio  &  M.  R. 
R.  Co.  V,  Wheeler,  1  Black,  286,  297; 
Lathrop  p.  Union  Pacific  Ry.  Co.  1  Mac- 
Arthar  (1>.  C),  234;  Farnum  r.  Blnck- 
stone  Canal  Corp.  1  Sumner,  46 ;  Cleve- 
land &  P.  R.  R.  Co.  0.  Speer,  56  Pa.  St 
325. 

*  Northern  Ind.  R.  R.  Co.  p.  Michigan 


Cent  R.  R.  Co.  5  McLean,  444.  Acts  of 
Congress  of  March  3,  1887,  and  August 
13,  1888,  require  an  action  in  the  federal 
courts  to  be  brought  in  the  district  of 
which  the  defendant  is  a  resident  Ac- 
cordingly a  federal  court  in  Illinois  can- 
not  obtain  jurisdiction  of  an  Iowa  corpo- 
ration by  service  of  process.  Jessup  v.  111. 
Cent.  R.  R.  Co.  36  Fed.  Rep.  735. 

*  Andrews  v.  Michigan  Cent.  R.  R.Co. 
99  Mass.  534. 

'  Lathrop  v.  Union  Pacific  Ry.  Ca 
tupra, 
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Jurisdiction  of  a  suit  against  a  non-resident  corporation  cannot 
be  taken  upon  the  ground  that  the  defendant  corporation  has 
property  within  the  state,  when  that  property  is  only  the  unissued 
bonds  of  the  company  in  the  hands  of  its  agents  for  sale.  Such 
bonds  are  not  property  within  the  legal  signification  of  the  term.^ 

351.  A  corporation  is  foreign  to  any  state  only  when  it 
owes  its  corporate  existence  in  no  pcurt  to  the  legislation  of 
that  state.  A  corporation  is  domestic  in  any  state  in  which  cor- 
porate powers  and  franchises  have  been  conferred  upon  it,  or  upon 
an  original  corporation  which  has  been  united  in  the  new  one  by 
consolidation.  It  may  have  a  corporate  entity  in  each  of  two  or 
more  states,  and  be  both  foreign  and  domestic  in  each.  In  a  suit 
by  or  against  such  consolidated  corporation,  it  must  be  treated  as 
domestic  in  each  of  the  states  under  whose  laws  it  is  established 
as  a  corporation.^  But  a  railroad  company  incorporated  under 
the  laws  of  one  state,  and  operating  its  road  in  another  state  by 
the  assent  or  license  of  the  legislature  of  the  latter,  is  liable  to 
process  only  in  the  former  state  as  a  domestic  corporation.^  A 
foreign  corporation,  upon  which  the  legislature  of  another  state 
has  conferred  the  power  to  purchase  and  hold  lands  in  that  state, 
does  not  by  reason  of  such  legislation  acquire  a  domestic  char- 
acter. It  can  properly  be  said  to  exist  only .  in  the  state  that 
created  it.^  If  a  railroad  corporation  existing  in  one  state  is  au- 
thorized by  the  laws  of  another  state  to  extend  its  road  into  the 
latter,  it  does  not  thereby  become  a  corporation  and  citizen  of 
the  latter  state.^ 

An  averment  that  a  company  is  a  corporation  under  and  by  the 
laws  of  a  certain  state  is  a  sufficient  averment  that  it  is  a  citizen 
of  that  state.^ 

1  Bames  v.  Mobile  &  N.  W.  R.  R.  Co.  Stone  v.  Farmers'  L.  &  T.  Co.  116  U.  S. 

12  HanCN.Y.),  126;5N.Y.  WeeklyDig.  307;    Booth  v.  St.  Louia  Fire  Engine 

191  ;  Coddington  v.  Gilbert,  17  N.  Y.  489.  Mannf.  Co.  40  Fed.  Rep.  1. 

3  Sprague  v.  Hartford,  P.  &  F.  R.  R.  >  Goodlett  v.  Louisville  &  N.  R.  R.  Co. 

Co.  5  R.  I.  233  ;  McGregor  v,  Erie  Ry.  122  U.  S.  391 ;  33  Am.  &  Eng.  R.  R.  Cas. 

Co.  35  N.  J.  L.  115 ;  Maryland  v.  Northern  1.    See,  however,  Pennsylvania  R.  R.  Co. 

Central  Ry.  Co.  18  Md.  193 ;  Ohio  &  M.  v.  Peoples,  31  O.  St.  537 ;  6  Cent.  L.  J.  436. 

R.  R.  Co.  V,  Wheeler,  1  Black,  286 ;  Peo-  *  New  Jersey  v.  Delaware,  L.  &  W.  R. 

pie  V.  Lake  Shore  &  M.  S.  R.  R.  Co.   11  R.  Co.  30  N.J.  L.  473. 

Hnn  (N.  Y.),  1 ;  Graham  i;.  Boston,  H.  &  «  Penn.  R.  R.  Co.  v.  St.  Loais,  A.  &  T. 

E.  R.  R.  Co.  118  U.  S.  161 ;  25  Am.  &  H.  R.  R.  Co.  118  U.  S.  290 ;  Goodlett  r. 

Eng.  R.  R.  Caa.  53 ;    Nebraska  v.  Chi-  Louisville  &  N.  R.  R.  Co.  supra. 

cago,  B.  &  Q.  R.  R.  Co.  25  Neb.  156 ;  «  Keep  v.  Mich.  L.  S.  R.  R.  Co.  6  Chi- 
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352.  A  corporation  already  ezistiDg  in  one  state  may  be 
invested  witli  corporate  rights  and  privileges  by  the  legisla- 
tore  of  another  state,  and  thereby  derive  a  separate  existence  in 
the  latter  state.  The  fact  that  the  corporation  has  the  same  name 
in  both  states  does  not  change  the  fact  that  it  is  a  distinct  corpo- 
ration in  each.^ 

It  is  competent  also  to  provide  by  legislation  that  a  foreign 
corporation,  having  an  agency  in  a  state  for  the  transaction  of 
business,  or  making  contracts  there,  may  be  held  to  answer  suits 
in  such  state  commenced  by  the  service  of  process  upon  the 
president,  secretary,  treasurer,  or  other  agent  of  the  corporation 
within  the  state.  Thus  a  railroad  company  incorporated  in  Vir- 
ginia borrowed  money  in  New  York  through  the  agency  of  its 
treasurer,  and  an  action  was  commenced,  in  accordance  with  a 
statute,  against  the  company  in  a  court  of  the  latter  state,  by 
service  of  process  upon  its  secretary,  who  was  found  in  the  state, 
and  judgment  rendered.  Upon  a  transcript  of  this  judgment 
suit  was  brought  against  the  corporation  in  the  District  of  Co- 
lumbia, where  it  had  an  office ;  and  it  was  held  that,  the  corpora- 
tion having  contracted  the  debt  in  New  York,  its  court  obtained 
complete  jurisdiction  by  the  service  made  in  tlie  suit,  and  that 
the  judgment  was  entitled  to  the  same  conclusiveness  elsewhere 
that  it  had  in  the  state  where  it  was  rendered.^ 


353.  A  state  cannot,  however,  by  mere  legislative  declara- 
tion, make  edl  foreign  corporations  domestic  corporations  of 
suoh  state;   at  least  it  cannot,  by  such   declarations,  deprive 


1  Goodlett  V,  Louisville  &  N.  R.  R.  Co. 
122  U.  S.  391 ;  33  Am.  &  Kng.  R.  R. 
Ca&  1 ;  Rece  v.  Newport  News  &  M.  V. 
Co.  (W.  Va.)  6  Rail.  &  Corp.  L.  J.  515; 
Railroad  Co.  v.  Vance,  96  U.  S.  450; 
Memphis  &  C.  R.  R.  Co.  v.  Alabama,  107 
U.  S.  581 ;  13  Am.  &  £ng.  R.  R  Cas. 
172;  PeDnsylvania  R.  R.  Co.  v.  St.  Loais, 
A.  &  T.  H.  R.  R.  Co.  118  U.  S.  290,  296 ; 
S4  Am.  &  EDg.  R.  R.  Cas.  58. 

In  this  case,  Miller,  J.,  for  the  coart, 
lud:  "It  may  not  be  easy  in  all  sach 
eases  to  distinguish  between  the  purpose 
to  create  a  new  corporation,  which  shall 
owe  its  existence  to  the  law  or  statute 
under  consideration,  and  the  intent  to 
enable  the  corporation  already  in  exist- 


ence, under  laws  of  another  state,  to  ex- 
ercise its  functions  in  the  state  where  it  is 
so  receiyed.  To  make  such  a  company  a 
corporation  of  another  state,  the  language 
used  must  imply  creation  or  adoption  in 
such  form  as  to  confer  the  power  usually 
exercised  over  corporations  by  the  state, 
or  by  the  legislature,  and  such  allegiance 
as  a  state  corporation  owes  to  its  creator. 
The  mere  grant  of  privileges  or  powers 
to  it  as  an  existing  corporation,  without 
more,  does  not  do  this,  and  does  not  make 
it  a  citizen  of  the  state  conferring  such 
powers." 

2  Weymouth  v,  Washington,  G.  &  A. 
K.  R.  Co.  1  MacArthur  (D.  C),  19. 
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foreign  corporations  of  their  right  to  resort  to  the  federal  courts, 
in  cases  inhere  such  right  is  conferred  by  the  Constitution  and 
laws  of  the  United  States.  A  statute  of  the  State  of  West  Vir- 
ginia, declaring  that  in  all  suits  foreign  railroad  corporations  do- 
ing business  in  that  state  shall  be  treated  as  domestic  corpora- 
tions, and  shall  file  an  agreement  to  that  effect,  is,  so  far  as  it 
attempts  to  deprive  such  corporations  of  the  riglit  to  remove  to 
the  federal  courts  suits  brought  by  or  against  such  corporations 
in  cases  in  which  they  would  otherwise  be  entitled  to  such  right, 
inoperative  and  void ;  and  such  foreign  corporations  may  exer- 
cise such  right  in  any  proper  case,  notwithstanding  it  has  exe- 
cuted and  filed  such  agreement  in  pursuance  of  the  provisions  of 
such  statute.^ 


354.  For  the  purposes  of  federal  jurisdiction,  a  corpora- 
tion is  oonclusively  considered  to  be  a  citizen  of  the  state 
which  created  it.^  In  the  case  of  a  company  oigauized  under 
the  laws  of  one  state,  and  afterwards  extending  its  line  of  road 
into  another  state,  under  whose  laws  the  company  is  licensed  to 
act,  but  is  not  re-incorporated,  the  company  remains  a  citizen  of 
the  state  in  which  it  was  originally  organized.'  Without  the 
sanction  of  the  legislature,  a  domestic  corporation  has  no  power 
to  sell  out  to  another  company  uU  or  a  part  of  its  road  and  fran- 
chise; and  a  foreign  company  without  such  sanction  would  have 
no  authority  to  purchase  or  operate  the  road  of  a  domestic  corpo- 
ration. Legislation  of  a  state  designed  to  encourage  the  building 
of  railroads  and  to  facilitate  the  making  of  continuous  or  con- 
nected lines,  by  authorizing,  so  far  as  possible,  its  own  companies 
to  extend  their  roads  into  other  states,  and  by  conferring  upon 
the  companies  of  other  states  the  right  to  lease  or  to  buy,  and 
to  build  and  operate,  roads  within  its  limits,  does  not  ordinarily 


1  Rece  V.  Newport  News  &  M.  V.  Co. 
(W.  Va.)  5  Railw.  &  Corp.  L.  J.  515.  See, 
also,  Rnilroad  Co.  v.  Koootz,  104  U.  S.  5 ; 
Ohio  &  M.  R.  R,  Co.  v.  Wheeler,  I 
Black,  286 ;  Muller  v.  l>ow8,  94  U.  8. 444  ; 
Memphis  &  C.  R.  R.  Co.  v.  Alabama,  107 
U.  S.  581. 

2  Insurance  Co.  v.  Francis,  11  Wall.  210 ; 
Pacific  R.  R.  V.  Mo.  P.  Ry.  Co.  23  Fed. 
Rep.  565 ;  Ex  parte  SchoUeDberger,  96  U. 
S.  369, 377  ;  Railroad  Co.  v.  Koontz,  supra, 
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3  Muller  V.  Dows,  tupra ;  Railroad  Co. 
V.  Harris,  12  Wall.  65;  Railway  Co.  v. 
WhittoD,  13  WalL  270,  285 ;  Louisville, 
C.  &  C.  R.  R.  Co.  V.  r^tsoo,  2  How. 
497 ;  Marshall  v.  Baltimore  &  O. R.  R.  Co. 
16  lb.  314;  New  York  &  Erie  R.  R.  v. 
Shepard,  5  McLean,  455;  McElrath  v. 
Pittsburgh  &  S.  R.  R.  Co.  55  Pa.  St.  189 ; 
Goodlett  V.  Louisville  &  N.  R.  R.  Co.  122 
U.  S.  391 ;  33  Am.  &  Eng.  R.  R.  Cas.  1. 
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constitute  new  corporations  of  such  foreign  corporations  as  may 
take  the  benefit  of  such  legislation,  but  simply  gives  them,  on 
the  conditions  stated,  certain  specified  rights,  powers,  and  immu- 
nities.^ 

This  doctrine  of  the  citizenship  of  corporations  is  based  upon 
the  presumption,  which  cannot  be  contradicted,  that  the  individual 
members  of  a  corporation  having  a  legal  existence  in  a  state  are 
citizens  of  that  state.^  Prior  to  1844,  it  was  held  necessary  to 
aver  that  the  corporators  were  citizens  of  the  state ;  but  the  Su- 
preme Coui-t  of  the  United  States  then  reexamined  the  subject  of 
the  jurisdiction  of  the  federal  courts,  and  held  that  a  corporation 
created  by  the  laws  of  a  state,  and  having  its  place  of  business 
within  that  state,  must,  for  th^  purpose  of  suit,  be  regarded  as  a 
citizen  within  the  meaning  of  the  Constitution  giving  jurisdiction 
founded  upon  citizenship.^  It  is  now  the  settled  construction 
that  an  allegation,  that  a  defendant  corporation  was  incorpomted 
by  a  state  other  than  that  of  which  the  plaintiff  is  a  citizen,  is  a 
sufficient  averment  of  jurisdiction. 

The  stockholders  of  a  corporation  are  conclusively  presumed  to 
be  citizens  of  the  state  which  created  it,  for  the  purposes  of  a  suit 
by  or  against  it  in  a  court  of  the  United  States.  A  corporation 
itself  is  not  a  citizen,  and  therefore  the  bill  should  allege  the  fact 
of  incorporation,  and  incorporation  by  a  state  whereof  the  adverse 
party  is  not  a  citizen  ;  but  a  defective  averment  of  citizenship 
may  be  cured  by  subsequent  pleadings.^ 

The  pendency  of  a  foreclosure  suit  in  the  courts  of  a  state  is  no 
bar  to  a  suit  in  the  Circuit  Court  of  the  United  States  between 
the  same  parties  for  the  foreclosure  of  the  same  mortgage,  if  the 
latter  court  has  jurisdiction.^ 

365.  A  corporation  created  by  the  laws  of  two  states  may 
be  sued  by  a  citizen  of  one  of  these  states  in  the  federal 


1  Williams  v.  Mo.,  K.  &  T.  Ry.  Co.  3  »  Lonisville,  C.  &  C.  R.  R.  Co.  r.  Let- 

Dill.  267,  where  Jadge  Dillon  states  the  son,  2  How.  497. 

law  and  examines  the  aathorities.  *  Mailer  v.  Dows,  94  U.  S.  444 ;  Lafay- 

s  Ohio  &  M.  R.  R.  Co.  v.  Wheeler,  1  ette  Ins.  Co.  v.  French,  18  How.  404. 

Black,  286 ;  National  Park  Bank  v.  Nich-  ^  Stanton  v.  Embrey,  93   U.  S.  548 ; 

ols,  4  Bira.  315 ;  Hatch  v.  Chicago,  R.  I.  Insurance  Co.  v.  Brune,  96  U.  S.  588; 

&  P.  R.  R.  Co.  6  Blatchf.  105;  Hobba  v.  Weayer  i;.  Field,  16  Fed.  Rep.  22;  Beek- 

Manhattan  Ins.  Co.  56  Me.  417.  man  v.  Hudson  Riv.  W.  S.  Ry.  Co.  35 

Fed.  Rep.  3. 
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oourt  for  the  other  state  ;  for  by  the  laws  of  the  latter  state  the 
defendant  is  a  citizen  of  that  state,  whatever  its  statas  or  citizen- 
ship may  be  elsewhere.^  But  a  citizen  of  one  of  these  states  can- 
not sue  such  corporation  in  the  Circuit  Court  of  the  United  States 
for  his  own  state,  for  in  that  state  the  corporation  is  not  a  citizen 
of  another  state.^ 

The  rule  may  be  stated  more  broadly,  that  where  a  corpora- 
tion created  by  the  laws  of  several  states  is  sued  in  a  federal 
court  in  any  one  of  those  states,  it  must  be  regarded,  for  the  pur- 
pose of  jurisdiction,  as  a  citizen  of  that  state,  whatever  its  citizen- 
ship may  be  elsewhere.* 

A  federal  court  has  jurisdiction  of  a  suit  by  a  bondholder,  or 
the  owner  of  coupons,  against  a  foreign  raihoiid  company  to  com- 
pel an  accounting,  though  the  mortgage  trustee,  a  citizen  of  the 
same  state  as  the  plaintiff,  is  joined  as  a  defendant,  because  the 
trustee  had  refused  to  bring  the  suit  when  requested  so  to  do.^ 

356.  The  federal  courts  have  Jurisdiction  of  suits  against 
counties  and  municipalities  under  the  same  conditions  that  they 
have  jurisdiction  of  private  corporations.  It  has  been  objected  as 
regards  counties  that  they  are  only  quaai  corporations,  and  really 
only  subordinate  political  divisions  of  a  state,  and  not  citizens 
within  the  meaning  of  the  Constitution  or  acts  of  Congress.^ 
**'  Though  the  metaphysical  entity  called  a  corporation  may  not 
be  physically  a  citizen,  yet  the  law  is  well  settled  that  it  may  sue 
and  be  sued  in  the  courts  of  the  United  States,  because  it  is  but 
the  name  under  which  a  number  of  persons,  corporators  and  citi- 
zens, may  sue  and  be  sued.  In  deciding  the  question  of  jurisdic- 
tion, the  courts  look  behind  the  name  to  find  who  are  the  real 
parties  in  interest.  In  this  case  the  parties  to  be  bound  by  the 
judgment  are  the  people  of  Washington  County.  That  the  de- 
fendant  is  a  municipal  corporation,  and  not  a  private  one,  only 

1  Railway  Co.  v.   Whiiton,   13   Wall.  Trust  Co.  v.  Rochester  &  P.  R.  R.  Co.  29 

270,  283  ;  Page  v.  Fall  River,  W.  &  P.  R.  Fed.  Rep.  609. 

R.  Co.  31  Fed.  Rep.  257.  *  Barry  v,  Missouri,  K.  &  T.  Ry.  Co. 

^  Burner  v.  Grand  Rapids  &  L  R.  R.  27  Fed.  Rep.  1. 

Co.  22  Fed.  Rep.  561 ;  Uphoff  v.  Chicago,  *  McCoy    ».    Washington    County,   3 

St.  L.  &  N.  O.  R.  R.  Co.  5  Fed.  Rep.  545  ;  Phila.  290;  7  Am.  Law  Reg.  193 ;  Lyell  r. 

Nashua  &  L.  R.  R.  Co.  v,  Boston  &  L.  R.  La()eer  County,  6  McLean,  446 ;  Cowles  9. 

R.  Co.  8  Fed.  Rep.  458;  19  Fed.  Rep.  Mercer  County,  7  Wall.  118;  McPike  v. 

804.  Liiuolu  County,  C.  C.  U.  S.  E.  D.  of  Mo. 

s  Muller  v.  Dows,  94  U.  S.  444  ;  Union  7  Cent.  L.  J.  264. 
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fumiahes  a  stronger  reason  vhy  a  citizen  of  another  state  should 
have  his  remedy  in  this  court,  and  not  in  a  county  where  the 
parties  against  whom  the  remedy  is  sought  would  compose  the 
court  and  jury  to  decide  their  own  case."  ^ 

357.  The  federal  oourts  have  no  jurisdiotion  of  actions  be- 
tween states  and  their  own  corporations ;  but  that  jurisdiction 
extends  ^^  to  all  controversies  between  a  state  and  the  citizens  of 
another  state."  ^  In  a  suit  by  the  Commonwealth  of  Pennsylva- 
nia against  a  corporation,  an  averment  that  the  defendant  is  a 
^^  body  politic  in  the  law  of,  and  doing  business  in,  the  State  of 
California,'"  was  held  to  be  insufficient  to  establish  the  jurisdiction 
of  the  courts  of  the  United  States,  because  it  did  not  necessarily 
import  that  the  corporation  was  not  created  by  the  laws  of  the 
State  of  Pennsylvania.^ 

Inasmuch  as  the  Judiciary  Act^  provides  that  the  United  States 
Circuit  Court  shall  have  jurisdiction  only  of  suits  between  a  citi- 
zen of  the  state  in  which  the  suit  is  brought  and  a  citizen  of  an- 
other state,  and  that  suit  shall  be  brought  in  the  district  in  which 
the  defendant  is  an  inhabitant,  or  in  which  he  shall  be  found  at 
the  time  of  serving  the  writ,  if  a  corporation  or  person  necessary 
to  the  litigation,  but  not  belonging  to  such  district,  be  joined  as 
defendant  with  other  defendants  belonging  to  such  district,  the 
court  has  no  jurisdiction  of  such  non-resident  party.  But  in  a  suit 
to  foreclose  a  mortgage  given  by  a  corporation,  the  bondholders 
are  not  necessary  parties ;  and  if  some  of  them  are  joined  as  de- 
fendants, it  is  not  necessary  that  their  citizenship  should  appear 
to  be  such  as  to  entitle  them  to  be  parties.^ 

A  corporation  which  has  a  legal  existence  in  any  one  state  can 
sue  in  the  federal  courts  within  any  other  state.^ 

368.  Where  a  railroad  oompany  whioh  maintains  a  contin- 
aous  line  of  road  througrh  several  states  holds  ohcurters  from 


1  Mr.  Justice  Grier,  in  McCoy  r.  Wash- 
ington County,  3  Phila.  290 ;  7  Am.  Law 
Reg.  193. 

3  By  Article  xi.  of  Amendments  to  the 
Constitution,  a  state  cannot  be  sued  by 
citizens  of  another  state. 

*  Pennsylvania  v.  Quicksilver  Co.  10 
Wall.  553. 

«  Jndicisry  Act  of  1789. 


*  Keep  v.  Michigan  L.  8.  R.  R.  Co.  6 
Chicago  Legal  New9,  1 01  ;  and  see  Her- 
vey  V.  III.  Midland  Ry.  Co.  7  Biss.  103, 
as  to  merely  nominal  parties  having  no 
actual  interest. 

A  National  Park  Bank  v.  Nichols,  4 
Biss.  315;  Manufacturers' National  Bank 
V.  Baack,  8  Blatchf.  137. 
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each  of  the  states  in  which  any  part  of  its  road  is  located,  it  is, 
for  the  purpose  of  giving  jurisdiction  to  the  courts  of  the  United 
States,  a  citizen  of  each  of  the  states  under  whose  laws  it  exists.^ 
Thus,  the  Philadelphia,  Wilmington,  and  Baltimore  Railroad  Com- 
pany, owning  a  line  of  road  from  Philadelphia  to  Baltimore,  run- 
ning through  parts  of  the  States  of  Pennsylvania,  Delaware,  and 
Maryland,  and  incorporated  in  each,  is  a  corporation  of  each  of 
these  states,  and  a  citizen  of  each,  within  the  meaning  of  the  Ju- 
diciary Act.  The  fact  that  only  a  small  portion  of  its  road  is 
in  the  State  of  Delaware  does  not  prevent  its  being  sued  in  that 
district.* 

The  constitutional  right  which  a  corporation  has  as  a  citizen  of 
one  state  to  sue  the  citizens  of  another  state  in  the  federal  courts 
cannot  be  taken  away  by  a  l^islative  declaration  that  such  cor- 
poration is  a  corporation  of  the  latter  state.^ 


359.  When  two  or  more  states  have  by  concurrent  legrisla- 
tion  united  in  creatingr  one  and  the  same  railroa,d  corporation, 
as  they  may  do,  a  court  in  either  state  may  exercise  jurisdiction 
over  the  entire  line.*  By  executing  a  mortgage  as  one  body  cor- 
porate of  the  entire  line  of  road  and  property,  the  corporation 
would  be  estopped  in  a  suit  upon  such  mortgage  from  setting  up 


^  Pacific  R.  R.  Co.  v.  Mo.  P.  Ry.  Co. 
23  Fed.  Rep.  565. 

2  Minot  V,  Phila.,  W.  &  B.  R.  R.  Co.  2 
Abbott's  C.  &  D.  Ct.  R.  323 ,  Goodlett  v, 
Louisville  &  N.  R.  R.  Co.  122  U.  S.  391 ; 
Ohio  &  M.  R.  R.  Co.  v,  Wheeler,  1  Black, 
286, 297 ;  Railroad  Co.  «.  Vance,  96  U.  S. 
450;  Memphis  &  C.  R.  R.  Co.  v.  Ala- 
bama, 107  U.  S.  581. 

With  reference  to  the  Ohio  and  Missis- 
sippi Railroad  Company,  Taney,  C.  J., 
said :  **  It  is  true  that  a  corporation  by 
the  name  and  style  of  the  plaintiff's 
appears  to  have  been  chartered  by  the 
States  of  Indiana  and  Ohio,  clothed  with 
the  same  capacities  and  powers,  and  in- 
tended to  accomplish  the  same  objects, 
and  it  is  spoken  of  in  the  laws  of  the 
states  as  one  corporate  body,  exercising 
the  same  powers  and  fulfillinj^  the  same 
duties  in  both  states.  Yet  it  has  no  legal 
existence  in  either  state  except  by  the 
law  of  the  state,  and  neither  state  oonld 
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confer  on  it  a  corporate  existence  in  the 
other,  nor  add  to  or  diminish  ihe  powers 
to  be  there  exercised.  It  mny,  indeed,  be 
composed  of  and  represent  under  the  cor- 
porate name  the  same  natural  persons. 
But  the  legal  entity  or  person  which  ex- 
ists bv  force  of  law  can  bare  no  existence 
beyond  the  limits  of  the  state  or  sov- 
ereignty which  brings  it  into  life,  or  en- 
dues it  with  its  faculties  and  powers. 
The  Ohio  and  Mississippi  Railroad  Com- 
pany is  therefore  a  distinct  and  separate 
corporate  body  in  Indiana  from  the  cor- 
porate body  of  the  same  name  in  Ohio." 
Ohio  &  M.  R.  R.  Co.  v.  Wheeler,  supra, 

'  Rece  V,  Newport  News  &  M.  V.  Co.  5 
Ry.  &  Corp.  L.  J.  515. 

*  Wilmer  v,  Atlanta  &  R.  A.  L.  Ry.  Co. 
2  Woods,  409  ;  lb.  447.  454 ;  Ellis  v  Bos- 
ton, H.  &  E.  R.  R.  Co.  107  Mass.  1; 
Randolph  v.  Wilmington  &  R.  R.  R.  Ca 
11  Phila.  (Pa.)  502. 
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its  separate  existence  under  the  charters  it  has  secured  from  the 
different  states.^  Moreover,  if  in  a  suit  to  foreclose  suck  a  mort- 
gage the  corporation  be  served  with  process  in  the  state  in  which 
the  suit  is  brought,  and  it  enters  its  appearance  and  answers  the 
bill  by  its  common  name,  the  court  has  jurisdiction  by  means  of 
such  appearance  of  the  separate  corporations  which  have  joined 
under  such  common  name,  if  it  be  conceded  that  the  corporations 
are  separate  and  distinct;'  for  a  corporation  may  waive  its  right 
to  be  sued  only  in  the  state  in  which  it  is  found  or  resides,  and 
enter  its  appearance  in  any  other  jurisdiction  it  pleases.^ 

Where  a  railroad  company  owning  a  railroad  lying  in  two  dif- 
ferent states,  and  chartered  by  each  of  these  states,  mortgages 
the  whole  road  and  franchise,  whether  there  are  two  distinct  cor- 
porations or  one  only,  under  these  charters  there  is  but  one  mort- 
gage, and  that  embraces  the  whole  road ;  and  therefore,  if  the 
right  of  redemption  in  one  state  be  sold  on  execution,  the  pur- 
chaser is  entitled  to  redeem  the  whole  road  from  the  mortgage. 
He  cannot  redeem  the  part  lying  in  one  state  alone,  if  he  would ; 
fiir  the  mortgagees  have  a  lien  upon  every  part  of  the  road  to 
secure  every  part  of  the  debt.* 

360.  When  a  mortgage  executed  by  a  railroad  corporation 
orgranized  under  the  laws  of  two  or  more  states,  ooveringr  its 
entire  road  and  franchises,  is  foreclosed  by  suit  in  a  court  hav- 
ing jurisdiction  in  one  state  only,  but  having  jurisdiction  of  the 
mortgagor  and  of  the  mortgage  trustees,  a  valid  decree  of  sale 
of  the  entire  mortgaged  property  may  be  made,  although  a  part 
of  the  property  be  situated  beyond  the  court's  jurisdiction.^ 
While  the  court  cannot  send  its  process  beyond  its  own  state,  and 


1  Wilmer  v.  Atlanta  &  R.  A.  L.  Rjr. 
Co.  2  Wood?,  447,  454. 

*  Wilmer  v.  Atlanta  &  U.  A.  L.  Rjr. 
Co.  supra, 

*  Northern  Ind.  R.  R.  Co.  v  Michigan 
Cent.  R.  R.  Co.  15  How.  23.1,  242. 

*  Wood  V.  Goodwin,  49  Me.  260, 

<  Mnller  v.  Dows,  94  U.  S.  444.  This 
was  a  suit  brought  in  the  Circait  Court  of 
the  United  States  at  Des  Moines,  Iowa, 
to  foreclose  a  mortgage  on  a  line  of  road 
ninning  into  the  State  of  Missouri.  The 
mortgage  was  foreclosed,  and  the  entire 


line,  indading  the  portion  in  Missouri, 
was  sold,  without  any  ancillary  or  other 
proceedings  having  been  taken  in  Mis- 
souri. The  decree  required  the  mortj^age 
trustees  and  the  corporation  to  execute 
conyeyances  to  the  purchaser.  This  was 
done,  and  the  title  was  thus  made  perfect. 
The  Supreme  Court  of  the  United  States 
sustained  the  decree  and  sale.  See,  in 
connection  with  this  case,  Atkins  v.  Wa- 
bnsh,  St.  L.  &  P.  By.  Co.  29  Fed.  Rep. 
161. 
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cannot  deliver  possession  of  land  in  another  jurisdiction,  it  may 
command  apd  enforce  a  transfer  by  process  against  the  defendant. 
It  may,  moreover,  in  a  proper  case,  effect  the  transfer  by  the 
agency  of  the  trustees  when  they  are  complainants,  by  decreeing 
that  they  shall  sell  and  convey  all  the  mortgaged  property  in  the 
several  states.^ 

It  is  true  that  independent  suits  may  be  prosecuted  for  the 
foreclosure  of  a  railroad  mortgage  in  each  of  the  several  states  in 
which  a  line  of  railroad  exists;  and  iu  such  case  one  suit  may  be 
regarded  as  the  principal  action,  and  the  others  merely  as  auxili- 
ary or  subsidiary ;  or  each  suit  may  be  prosecuted  with  the  inten- 
tion of  affecting  the  property  within  the  limits  of  the  state  where 
it  is  brought.  In  the  latter  case  the  proceedings  in  the  different 
courts  should  be  uniform,  if,  as  generally  would  be  the  case,  the 
interests  and  the  end  to  bo  attained  are  the  same,  and  a  sale  of 
the  property  as  a  whole  is  desired.^ 

The  decision  of  a  state  court  as  to  the  validity  of  a  foreclosure 
of  a  railroad  mortgage  made  in  conformity  to  the  state  law,  in 
a  court  of  the  state,  is  a  rule  of  decision  for  the  federal  courts  in 
the  same  matter.^ 

III.   Effect  of  Consolidation  of  Railroad  Corporations  upon  the 

Jurisdiction  of  Suits  against  them. 

361.  When  two  or  more  oorporations  organized  under  the 
laws  of  the  same  state  are  oonsolidated,  the  old  corporations 
are  extinguished  and  their  powers  merged  in  the  new.^  The  con- 
solidated corporation,  for  the  purpose  of  answering  for  the  liabil- 
ities of  the  old  corporations,  is  deemed  the  same  as  each  of  its 
constituents,  and  may  be  sued  under  its  new  name  for  their  debts 
as  if  no  change  had  been  made  in  the  name  or  organization  of  the 
original  corporation.^     A  consolidation,  does  not,  however,  neces- 

1  McElrath  V.Pittsburgh  &S.  R.  R. Co.  111.  224;   Union  Trust  Co.  i;.  Rochester 

55  Pa.  St.  189;  MuUer  v.  Dowb,94  U.  S.  &  P.  R.  R.  Co.  29  Fed.  Rep.  609;  Chesa- 

444.  peake,  0.  &  S.  R.  R.  Co.  v.  Griost,  85  Kj. 

<  /n  ne  United  States  Rolling  Stock  Co.  619;  30  Am.  &  Eng.  R.   R.  Cas.  149; 

55  How.  Pr.  (N.  Y.)  286 ;  57  lb.  16 ;  Tay-  Railroad  Co.  v.  Georgia,  98  U.  S.  359;  St. 

lor  V,  Atlantic  &  G.  W.  R.  R.  Co.  57  How.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Berry,  113 

(N.  Y.)  Pr.  9 ;  lb.  26.  U.  S.  465 ;  5  Sup.  Ct.  Rep.  529 ;  Graham 

s  SuUivan  v.  Portland  &  Kennebec  R.  r.  Boston,  H.  &  E.  R.  R.  Co.  118  U.  S. 

R.  Co.  4  Cliff.  212;  94  U.  8.  806.  161 ;  6  Sup.  Ct.  Rep.  1009;   25  Am.  & 

«  Mead  v.  New  York,  H.  &  N.  R.  R.  Eng.  R.  R.  Cas.  53 ;  Ridgway  Township 

Co.  46  Conn.  199 ;  Cooper  v.  Corbin,  105  v.  Griswold,  1  McCrary,  151. 

g04  *  Meyer  v.  Johnston,  53  Ala.  2^7;  15 
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sarily  import  that  all  the  companies  consolidated  are  dissolved 
nnd  merged  into  one  new  company ;  for  the  term  is  equally  appli- 
cable to  a  union  of  two  or  more  companies'  in  such  a  way  that 
one  of  them  is  continued  in  existence,  with  enlarged  powers,  wliile 
the  others  are  merged  in  and  absorbed  by  it.  The  character  of 
the  consolidation  is  determined  by  the  agreement  of  the  com- 
panies and  the  statute  authorizing  the  consolidation.^ 

When  the  original  corporations  were  incorporated  by  the  laws 
of  different  states,  and  by  concurrent  legislation  of  these  states 
these  corporations  are  consolidated  into  one  company,  different 
views  have  been  entertained  not  only  as  to  the  result  of  the 
consolidation  upon  the  original  companies,  but  as  to  the  effect 
of  it  upon  the  new.  Upon  the  one  hand  it  is  claimed  that  the 
consolidated  company  is  one  corpoi-ation,  while  upon  the  other  it 
is  claimed  that  this  is  in  fact  two  corporations  having  the  same 
name,  the  same  officers  and  stockholders,  and  a  unity  of  interest. 
Under  the  one  view,  the  old  corporations  no  longer  exist ;  while 
under  the  other  view,  they  still  exist  as  separate  entities,  but  hav- 
ing the  same  name.  As  a  practical  matter,  it  is  generally  of  no 
consequence  which  view  is  taken.  A  suit  by  or  against  the  con- 
solidated company  is  well  brought,  whether  it  be  one  corporation 
or  two,  for  the  necessary  party  is  in  either  case  before  the  court.^ 

Two  or  more  states  through  which  a  railroad  runs  may,  by  con- 
current legislation,  unite  in  creating  the  same  body  corporate.^ 
The  Supreme  Court  of  the  United  States  has  declared  that  there 
is  no  reason  why  several  states  cannot,  by  competent  legislation, 
unite  in  creating  the  same  corporation,  or  in  combining  several 
preexisting  corporations  into  a  single  one.^  The  effect  of  the  con- 
solidation of  several  corporations  may  be  to  dissolve  the  old  corpo- 
rations, and  at  the  same  instant  to  create  a  new  one  with  the 
property  and  stockholders  of  those  passing  out  of  existence.^    But 


Am.  Hailw.  R.  467 ;  affirmed,  64  Ala.  603 ; 
Indianapolis,  C.  &  L.  R.  K.  Co.  r.  Jones, 
29  Ind.  465;  McMahan  v.  Morrison,  16 
Ind  172.  See  Piatt  v.  N.  Y.  &  B.  R.  B. 
Co.  26  Conn.  544 ;  Zimmer  v.  State,  SO 
Ark.  677 ;  Laaman  v,  Lebanon  Valley  R. 
R.  Co.  30  Pa.  St  42 ;  People  v.  Lonisvillo 
&  N.  R.  R.  Co.  120  ni.  48. 
^  Mejer  v,  Johnston,  64  Ala.  603. 
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2  Paine  v.  Lake  Erie  &  L.  R.  R.  Co.  31 
Ind.  283. 

»  Wilmer  v.  Atlanta  &  R.  A.  L.  Ry.  Co. 
2  Woods,  409  ;  lb.  447,  454. 

«  Railroad  Co.  v.  Harris,  12  Wall.  65, 
82;  and  see  Philadelphia  &  W.  R.  R.  Co. 
p.  Maryland,  10  How.  376 ;  In  re  Dela- 
ware Railroad  Tax,  18  Wall.  206. 

ft  Shields  v.  Ohio,  95  U.  S.319;  Ohio 
&  Miss.  Ry.  Co.  v.  People,  123  111.  467. 
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the  dissolution  of  the  old  corporations  does  not  necessarily  follow 
from  their  consolidation.^  Whether  such  is  the  result  of  their 
union  is  a  question  to  be  determined  by  the  intent  of  the  legis- 
lature authorizing  the  consolidation,  and  that  of  the  parties  unit* 
ing  in  it,  as  well  as  by  considerations  of  necessity  arising  from 
the  rights  and  liabilities  of  the  old  corporations  which  may  be 
still  outstanding  after  the  union. 

It  follows,  therefore,  that  when  a  consolidated  corporation 
created  in  several  states  is  sued,  and  judgment  is  obtained  against 
it  in  one  of  those  states,  the  judgment  is  binding  upon  the  corpo- 
ration in  all  those  states ;  and  if  the  judgment  is  sued  in  another 
of  those  states,  the  case  is  not  open  to  any  inquiry  upon  its  merits.^ 

362.  Whether  a  consolidation  of  railroad  oompanies  works 
a  dissolution  of  the  old  companies  and  the  creation  of  a  new 
company  has  sometimes  been  regarded  as  depending  almost  wholly 
upon  the  legislative  intent  manifested  in  the  statute  under  which 
the  consolidation  takes  place.^  If  the  amalgamation  be  full  and 
complete,  the  effect  may  be  to  work  a  dissolution  of  the  old  com- 
pany and  the  creation  of  a  new  company.^  If  the  statute  contains 
no  grant  of  corporate  powers  to  the  consolidated  company,  it  is 
difficult  to  see  how  a  new  corporation  is  created.  A  grant  of  cor- 
porate existence  is  never  implied.^  The  fact  that  a  consolidated 
company  is  liable  for  the  debts  of  the  old  companies,  or  that  it 
possesses  the  rights  of  the  old  companies,  does  not  necessarily 
imply  a  surrender  of  the  old  charters. 

The  old  companies  are  liable  to  actions  by  holders  of  their 
bonds,  where  the  act  of  consolidation  provides  that  they  shall  be 
deemed  to  continue  in  existence  to  preserve  the  rights  of  cred- 

1  Ohio  &  Miss.  Rjr.  Co.  v.  The  People,  Boney  (Ind.),  20  N.  E.  Rep.  432 ;  St. 

123  111.  467;  Compton  v.  Railway  Co.  45  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Berry.  113 

Ohio  St.  592.  U.  S.  465 ;  Pennsylvania  College  Cases,  13 

a  Union  Trust  Co.  v.  Rochester  &  P.  Wall.  190;  Kansas.  O.  &  T.  Ry.  Co.  p. 

R.  R.  Co.  29  Fed.  Rep.  609;  Graham  v.  Smith,  40  Kana  192;  State  v.  Kemaha 

Boston,  H.  &  E.  R.  R.  Co.  118  U.  S.  161 ;  Co.  10  Kans.  569,  578  ;  Charity  Hospital 

6  Sup.  Ct.  Rep.  1009 ;  Texas  &  P.  Ry.  Co.  v.  Gas  Light  Co.  40  La.  Ann.  382. 

V.  M'Alister,  12  Am.  &  Eng.  R.  R.  Cas.  »  Per  Strong.  J.,  in  Central  R.  R.  & 

289 ;  Nashua  &  L.  R.  R.  v.  Boston  &  L.  Banidng  Co.  v,  Georgia,  supra ;  declaring 

R.  R.  16  Am.  &  Eng.  R.  R.  Cas.  488.  that  assertions  to  the  contiary  in  McMa- 

»  Central  R.  R.  &  B.  Co.  v,  Georgia,  &2  han  v.  MorriBon.  16  Ind.  172 ;  Clearwater 

U.  8.  665.  V,  Meredith,  1  Wall.  25.  40,  were  not  nec- 

*  Loniaville,  N.  A.  &  C.  Ry.  Co.  v.  essary  to  the  decisions  made. 
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itors ;  and  they  are  not  relieved  from  such  liability  by  reason  of 
the  fact  that  all  the  property  of  the  old  companies  has  passed 
nnder  the  consolidation  into  the  possession  of  the  new  company.^ 
The  consolidated  company  may  execute  a  mortgage  upon  the 
consolidated  property  which  will  be  paramount  to  the  unsecured 
indebtedness  of  the  constituent  companies.^ 

Where  part  of  the  consideration  for  the  transfer  of  the  prop- 
erty of  one  of  the  companies  to  the  consolidated  company  was 
the  payment  by  the  latter  of  certain  unsecured  bonds  of  the 
former,  which  bonds  the  consolidated  company  agreed  to  protect, 
the  holders  of  the  bonds  acquire  an  equitable  lien  on  the  property 
of  the  consolidated  company  for  the  payment  of  their  bonds.* 

363.  The  consolidation  of  the  stock  of  railroad  companies 
created  by  the  laws  of  different  states,  although  done  with 
legislative  authority,  does  not  constitute  the  corporations  thus 
consolidating  one  corporation  of  both  states,  or  of  either,  biit  the 
corporation  of  each  state  continues  a  corporation  of  the  state  of  its 
creation,  the  same  persons  as  officers  and  directors  managing  and 
controlling  the  several  corporations  as  one  body,*  The  contract 
of  consolidation,  and  the  legislation  authorizing  and  confirming  it, 
create  substantially  a  new  corporation  with  a  new  name,  but  such 
corporation,  in  a  legal  point  of  view,  is  a  distinct  corporation  in 
each  state,  and  so  remains.  A  mortgage  made  after  such  consol- 
idation, upon  the  line  of  road  in-  one  state  only,  is  the  sole  mort- 
gage of  the  corporation  existing  in  that  state,  and  is  legal  and 
yalid.  Thus  corporations  existing  in  Wisconsin  and  Illinois  were 
consolidated  in  this  way  under  the  name  of  the  Racine  and  Mis- 
sissippi Railroad  Company.  Under  this  name  it  executed  a  mort- 
gage of  that  part  of  the  road  situate  in  the  State  of  Illinois. 
There  being  a  corporation  having  a  distinct  entity  in  each  of  these 
states  bearing  this  name,  the  mortgage  was  regarded  as  the  mort- 

1  Gale  o.  Troy  &  B.  K.  R.  Co.  51  Han  Paine  v.  Lake  Erie  &  L.  R.  R.  Co.  31  Ind. 

(N.  Y.),470;  Compton  v.  Railway  Co.  45  283;  Wabash,  St.  L.  &  P.   Ry.  Co.  v. 

Ohio  St.  592 ;  McMahan  v.  Morrison,  16  Ham,  114  U.  S.  587. 

Ind.  172;  Indianapolis,  C.&L.  R.R.  Co.  »  Tysen    v.   Wabash   Ry.  Co.  supra; 

V.  Jones,  29  Ind.  465.  Compton  v»  Wabash,  St.  L.  &  P.  R-  R. 

<  Tysen  v.  Wabash  Ry.  Co.  11  Bisa.  Co.  supra ;  33  Am.  &  Eng.  R.  R.  Cas.  56. 

510;  Indianapolis,  C.  &  L.  R.  R.  Co.  t\  *  Racine  &  M.  R.  R.  Co.  v.  Farmers' 

Jones,  29  Ind.  465 ;  Jeffersonville,  M.  &  Loan  &  Trust  Co.  49  III.  331. 
I.  R.  R.  Qo.  V,  Hendricks,  41  Ind.  48,  50; 
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gage  of  the  Illinois  corporation.  Another  railroad  corporation  of 
the  latter  state  having  been  united  with  the  consolidated  com- 
pany, and  a  mortgage  having  been  made  of  the  entire  railroad 
line  in  Illinois  owned  by  the  Illinois  corporation,  although  the 
last  consolidation  may  have  been  illegal,  that  fact  was  held  not  to 
affect  the  validity  of  the  mortgage  as  to  that  part  of  the  property 
not  owned  by  the  third  corporation  at  the  time  of  the  consolida- 
tion. The  company  having  issued  its  bonds  and  mortgage  under 
such  circumstance  was  estopped  from  denying  its  own  corporate 
existence  and  its  own  title  to  the  mortgaged  property.^ 

When  railroad  companies  organized  under  laws  of  different 
states  have  each  mortgaged  their  property,  and  they  have,  by 
virtue  of  the  laws  of  the  respective  states,  consolidlited  into  one 
company,  a  holder  of  the  bonds  of  one  of  the  old  companies  may 
enforce  payment  in  the  courts  of  the  state  in  which  the  mortgaged 
road  is  situate,  by  a  foreclosure  suit  against  the  consolidated  com- 
pany ;  and  the  courts  of  the  other  state  in  which  no  part  of  the 
road  was  situated,  and  to  which  it  in  no  way  owed  its  existence, 
have  no  jurisdiction  to  enforce  the  remedy.^ 

364.  A  oonsolidated  oompany  is  the  successor  of  each  of 
the  old  companies  so  far  as  concerns  a  right  of  action  of  a  cred- 
itor of  one  of  the  old  companies;  and  the  property  of  the  old 
company  in  the  hands  of  the  new  is  liable  for  the  satisfaction  uf 
any  judgment  he  may  obtain,  if  no  arrangement  is  made  respect- 
ing its  liabilities.^ 

^  Radne  &  M.  R.  R.  Co.  v.  Farmers*  v.  Old  Colony  R.  R.  Co.  120  Mass.  397 ; 

Loan  &  Trnst  Co.  49  111.  331.  Charity  Hospital  v.  Gas  Light  Co.  40  La. 

3  Eaton  &  H.  R.  R.  Co.  v.  Hunt,  20  Ann.  382;  Ridgway  Township  v.  Gri^- 

Ind.  457.  wold.  I  McCrary,  131 ;  Prouty  v.  Lake 

»  Pnllman   Car  Co.  r.  Missouri  Pac.  Shore  &  M.  S.  Ry.  Co.  52  N.  Y.  363 ; 

Ry.  Co.  115  U.  S.  587 ;  Hawkins  v.  Small,  Chase  r.  Vanderbilt,  62  N.  Y.  307  ;  Taorart 

7  Bax.  (Tenn.),  193 ;  9  Am.  &  Eng.  R.  v.  Northern  Central  Ry.  Co.  29  Md.  557; 

R.  Caa.  432 ;  Miss.  Val.  Co.  v.  Chicago,  Braffett  v.  Great  Western  R.  R.  Co.  25 

8t.  L.  &  N.  O.  R.  R.  Co.  58  Miss.  846 ;  8  III.  353 ;  Powell  v.  North  Mo.  R.  R.  Co. 

Am.  &  Eng.  R.R.  Cas.  575, 580 ;  Chicaj^o,  supra ;  Selma,  R.  &  T>.  R.  R.  Co.  v.  Har* 

R.  I.  &  P.  R.  R.  Co.  V.  Moffltt,  75  III.  523 ;  bin,  40  Ga.  706 ;  Tysen  v.  Wabaah  Ry. 

MiUer  v.  Lancaster,  5  Coldw.  514 ;  Powell  Co.  11  Bias.  510 ;  Montgomery  &  West 

V.  North  Mo.  R.  R.  Co.  42  Mo.  63;  Co-  Point  R.  R.  Co.  v.  Branch,  59  Ala.  139; 

Inmbns,  C.  &  I.  C.  R.  R.  Co.  v.  Powell,  40  Compton  v.  Railway  Co.  45  Ohio  St.  692  ; 

Ind.  37 ;  North  Carolina  R.  R.  Co.  u.  Drew,  Louisville,  N.  A.  &  C.  Ry.  Co.  r.  Boney, 

3  Woods,  691 ;  Coggin  v.  Central  R.  R.  117  Ind.  501,  504;  20  N.  £.  Rep.  432.    In 

Ca  62  Ga.  685 ;  New  Bedford  R.  R.  Co.  the  latter  case  the  court  say :   "  While 
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Bat  in  respect  to  the  property  of  other  companies,  which  have 
joined  in  the  consolidation,  the  consolidated  company  is  a  new  and 
independent  company  as  to  the  creditors  of  one  of  the  old  compa- 
nies, and  such  creditors  have  no  claim  against  the  new  property 
unless  the  new  company  has  expressly  assumed  the  obligations  of 
the  old.  An  action  having  been  commenced  against  the  Michigan 
Southern  and  Northern  Indiana  Railroad  Company  and  its  officers 
in  New  York,  where  it  was  a  foreign  corporation,  it  afterwards 
consolidated  with  the  Lake  Shore  Railway  Company  and  with  the 
Buffalo  and  Erie  Railroad  Company,  pursuant  to  the  laws  of  the 
several  states  by  which  the  original  companies  were  incorporated, 
and  the  consolidated  companies  were  known  by  the  name  of  the 
Lake  Shore  and  Michigan  Southern  Railway  Company.  Upon  a 
reference,  a  judgment  for  the  amount  claimed  was  reported,  with 
an  order  restraining  the  defendant  corporation  from  making  any 
dividends  until  the  amount  was  paid.  After  the  coming  in  of  the 
report,  an  order  was  made  substituting  the  Lake  Shore  and  Mich- 
igan Southern  Railway  Company  and  its  officers  as  defendants. 
Upon  appeal  this  latter  order  was  held  erroneous,  as  it  made  the 
consolidated  company  and  its  officers  liable  upon  the  original  con- 
tracts, and  subjected  them  and  all  the  property  of  the  consoli- 
dated company  to  the  restraint  adjudged  against  the  old  company. 
The  effect  of  the  substitution  is  not  merely  to  continue  against 
the  new  corporation  and  its  officers  proceedings  which  affected 
the  property  of  the  original  defendants,  but  to  subject  the  prop- 
erty of  two  other  companies  to  judgment  rendered  subsequently 
to  the  consolidation  in  an  action  to  which  they  were  not  parties.^ 

After  the  consolidation  of  two  or  more  cx>mpanie8  into  one  under 

it  is  an  open  question  in  some  jurisdie-  support  seems  to  be  that,  where  one  corpo- 

dions  whether  or  not,  in  the  absence  of  ration  goes  entirely  ont  of  existence  by 

A  statate,  the  debts  of  the  original  com-  being  incorporated  into  another,  if  no  ar- 

paoies  follow  as  an  incident  of  the  con-  rangements  are  made  respecting  the  prop- 

solidation,  and  become  by  implication  the  erty  and  liabilities  of  the  corporation  that 

obligations  of  the  new  corporation,  it  is  ceases  to  exist,  the  corporation  into  which 

settled  in  this  state  that  the  act  of  consoli-  it  is  merged  will  succeed  to  all  its  prop- 

dation  involves  an  implied  assumption  by  erty,  and  be  answerable  for  all  its  liabili- 

the  new  company  of  all  the  valid  debts  ties.    After  consolidation  the  liability  of 

and  liabilities  of  the  consolidated  compa-  the  new  company  is  substituted  for  that 

nies.     Indianapolis,  C.  &  L.  K.  K.  Co.  v.  of  the  original  companies,  which  have,  to 

Jones,  29  Ind.  465 ;  Columbus,  C.  &  I.  C.  aU  intents  and  purposes,  ceaaed  to  exist." 

R.  R.  Co.  V.  Powell,  40  Ind  37 ;  Jefferson-  Per  Mitchell,  J. 

ville,  M.  &  I.  R.  R.  Co.  v,  Hendricks,  41  ^  Prouty  v.  Lake  Shore  &  M.  S.  Ry. 

Ind.  4S.    The  rule  which  the  authorities  Co.  52  N.  Y.  363. 
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a  new  name,  a  suit  may  be  maintained  against  it  by  that  name 
upon  a  note  or  bond  executed  by  one  of  tbe  consolidated  compa- 
nies. The  company  is  estopped  from  denying  the  name  by  which 
it  is  sued.  The  old  company  which  executed  the  obligation  has, 
by  force  of  the  consolidation,  assumed  the  new  name.^ 

365.  Where  the  articles  of  consolidation  of  two  railway 
corapaixies  provide  that  the  new  company  shall  assume  the 
debts  and  liabilities  of  the  old  companies,  and  shall  carry  out  all 
their  unexecuted  contracts,  and  tbe  act  of  legislature  ratifying 
and  confirming  the  consolidation  saves  the  rights  and  remedies 
of  creditors,  a  creditor  of  one  of  the  old  companiea  may  maintain 
his  action  against  the  new  con;ipany.^  The  consolidated  company, 
though  having  a  new  name,  is  estopped  to  deny  the  name  by 
which  it  is  sued.^  And  so  where  property  is  transferred  to  the 
consolidated  company  subject  ^^  to  all  liens,  charges,  and  equities 
pertaining  thereto  *'  in  the  hands  of  the  original  companies,  such 
obligations  devolve  upon  the  consolidated  company,  and  can  be 
enforced  against  it.^ 

When  a  consolidated  company  becomes,  by  virtue  of  the  con- 
solidation, liable  for  the  debts  of  the  companies  composing  it,  the 
creditors'  remedy  is  complete  and  adequate  at  law,  and  a  court  of 
equity  will  not  assume  jurisdiction  to  enforce  it.^ 

When  a  new  corporation  formed  by  tbe  consolidation  of  two  or 
more  other  corporations  assumes  the  debts  and  obligations  of  the 
original  companies,  a  cause  of  action  by  a  holder  of  preferred  or 
guaranteed  stock  of  one  of  the  old  companies,  to  enforce  an  alleged 
contract  to  pay  specified  dividends  upon  such  stock,  is  against  the 
new  corporation,  and  its  oflBcers  are  not  necessary  or  proper  parties 
to  the  action.^  ^^  A  judgment  or  decree  against  the  corporation  is 
binding  upon  the  directors  as  well  as  upon  all  classes  of  stock- 
holders.   It  affects  the  common  property  of  all ;  and  if  at  any  time 

1  Co1ambns,C.  &  I  C.  Rjr.  Co.  v.  Skid-  >  ColamboB,  C.&  I.  C.  By.  Co.  v.  Skid- 
more,  69  111.  566 ;  Colnmbus,  C.  &  I.  C.  more,  supra, 
Ry.  Co.  V.  Powell,  40  Ind.  37.  ♦  Union  Pacific  Ry.  Co.  v,  McAlpme, 

<  Western  Union  R.  R.  Co.  t*.  Smith,  9  Sup.  Ct  Rep.  286. 

75  111.  496 ;  Montgomery  &  West  Point  *  Arbuckle  v.  111.  Midland  Ry.  Co.  81 

R.  R.  Co.  V.  Branch,  59  Ala.  139 ;  Gilmer  111.  429. 

».  Mobile  &  M.  Ry.  Co.  79  Ala.  669 ;  Mo-  •  Chaw  p,  Vanderbilt,  62  N.  Y.  307, 

bile  &  M.  Ry.  Co.  v.  Gilmer,  85  Ala.  315. 
422. 
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or  for  any  reHSon,  during  the  progress  of  a  litigation,  it  is  made  to 
appear  that  the  directors  do  not  or  cannot  properly  protect  the 
special  interests  of  any  class,  courts,  upon  application,  would  have 
the  power  to  give  the  neoesaary  relief  or  an  opportunity  to  be 
heard.  As  the  directors  are  under  the  same  obligation  to  all  the 
stockholders  they  represent,  they  cannot  be  charged  by  a  plaintiff 
in  an  action  with  the  duty  of  especially  taking  care  of  and  protect- 
ing the  interests  of  one  class  of  stockholders  as  against  the  others ; 
and  if  for  any  sufficient  reason  the  common  stockholders,  in  person 
or  as  representatives,  are  necessary  or  proper  parties,  the  plaintiff 
should  select  other  stockholders  not  having  an  official  relation  to 
the  company,  not  those  whose  general  duty  might  conflict  with 
special  interests,  and  thus  render  them  improper  representatives 
of  a  particular  class  of  stockholders.'* 

If  one  of  the  consolidated  companies  holds  its  property  subject 
to  a  vendor's  lien  for  a  part  of  the  purchase  money  due  for  land, 
the  consolidation  does  not  discharge  the  lien.  The  consolidated 
company  has  the  same  notice  of  the  lien  that  the  first  company 
bad.^ 

366.  A  oonsolidated  company  is  not  the  same  as  one  of  its 
constituents  as  regards  an  executory  oontraot  with  a  stran- 
crer  to  an  undertaking  to  deliver  bonds.  The  New  Jersey,  Hudson, 
and  Delaware  Railroad  Company,  having  agreed  to  deliver  to  sub- 
scribers bonds  of  the  company  in  consideration  of  moneys  to  be 
paid  in  instalments  as  the  work  upon  the  railroad  should  go  for- 
ward, became  amalgamated  with  two  other  companies  under  the 
name  of  the  New  Jersey  Midland  Railway  Company,  and  having 
tendered  the  bonds  of  the  consolidated  company,  brought  suit 
upon  the  subscriptions.  It  was  claimed  that  the  company  had  not 
ceased  to  exist,  but  had  merely  changed  its  name  and  form  of  or* 
ganization.  It  was  held  that  the  suit  would  not  lie,  the  bonds 
offered  not  being  those  agreed  for  ;  just  as  the  bonds  of  a  road  of 
ten  miles  in  length  are  different  securities  from  bonds  of  a  com- 
pany having  a  road  a  hundred  miles  long.' 

367.  A  new  company  formed  by  consolidation  under  statu- 
tory authority  is  not  entitled  to  an  exemption  ftom  taxation 

1  North  Carol ina  R.  B.  Co.  v.  Drew,  3        *  New  Jersey  Ifidland  Bj.  Co.  v.  Strait, 
Woods,  692.  35  N.  J.  L.  3S2. 
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secured  to  one  of  the  constitutent  companies  by  its  charter,  but 
the  new  company  holds  its  property  and  franchises  sabject  to  the 
organic  law  iu  relation  to  taxation  in  force  at  the  time  of  the 
consolidation.^ 

III.  In  Cases  of  Concurrent  Jurisdiction^  the  Court  which  first  as- 

sumes  Jurisdiction  retains  it, 

368.  Where  two  or  more  courts  have  concurrent  jurisdic- 
tion of  the  same  subject  matter  of  litigation,  that  in  which 
suit  is  first  brought  should  be  left  to  adjudicate  between  the  par- 
ties. Any  court  in  which  suit  upon  the  same  matter  is  afterwards 
brought  should^  upon  being  advised  of  the  pendency  of  the  suit 
in  a  court  of  competent  jurisdiction,  and  having  precedence  in 
point  of  time,  dismiss  the  bill  and  discbarge  its  receiver,  if  one 
has  been  appointed.^ 

Jurisdiction  of  a  cause  and  of  the  subject  matter  of  it  once  ob- 
tained by  one  court  caunot  be  taken  away  by  proceedings  in  an- 
other court  of  coordinate  jurisdiction.  After  a  bill  had  been  filed 
in  the  Circuit  Court  of  the  United  States  for  the  foreclosure  of  a 
mortgage,  a  compromise  agreement  was  made,  providing  among 
other  things  for  the  conversion  of  a  portion  of  the  bonds  into 
stock,  and  a  new  organization  of  the  company,  which  the  coui't 
ratified  in  the  form  of  a  decree.  On  the  faith  of  the  decree,  bonds 
had  been  surrendered  and  stock  taken,  the  property  placed  in  the 
hands  of  a  trustee,  who  was  authorized  to  incur  debts  and  pledge 
property  to  secure  them.  The  decree,  so  far  as  it  provided  for  the 
conversion  of  bonds  into  stock,  could  not,  of  course,  be  made 
effectual  without  the  consent  of  the  bondholders,  for  that  would 
be  changing  the  contract  without  their  consent.  Any  bondholder 
who  had  not  become  a  party  to  the  agi*eement  could  proceed  to 
enforce  a  foreclosure  of  the  mortgage,  and  this  court,  rather  than 
a  state  court,  was  the  proper  tribunal  for  that  purpose.  **'  It  was 
not  possible,"  said  Judge  DrummoDd,^  "that  the  cause  could 
be  divided  into  fragments,  and,  in  the  actual  state  of  affairs,  one 
party  in  interest   go  to  one  court,  and   another  to  a  different 

1  St  Louis,  I.  M.  &  S.  Rj.  Co.  ».  Berry,  St.  P.  R.  R.  Co.  o.  Milwaukee  &  M.  R.  R. 

113  U.  S.  465 ;  Louisville  &  N.  R.  R.  Co.  Co.  20  Wis.  165;  Weymouth  ».  Roselius, 

V.  Palmes,  109  U.  S.  244.     See  §  098.  36  La  Ann.  527. 

*  Keep  V.  Michigan  L.  S.  R.  R.  Co.  6        '  Bill  v.  New  Albany  Ry.  Co.  2  Biss. 

Chicago  Legal  News,  101  ;  Milwaukee  &  390,  399, 401. 
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court,  for  the  enforcement  of  his  equitable  rights.  If  the  under- 
standing of  the  parties  and  the  terms  of  the  decree  were  en- 
tirely carried  out,  there  would  be  no  difficulty ;  but  if  in  that 
way  their  expectations^  were  not  realized,  and  there  should  be  a 
failure  to  satisfy  the  claims  of  the  creditors,  there  would  seem 
to  be  no  question  that  this  court  was  the  proper  tribunal  to  do 
equity,  because  it  was  only  by  control  over  the  ordera  of  the 
court  already  made  that  this  could  be  accomplished.'*  The  trus- 
tee should  also  report  to  that  court,  and  any  of  the  parties  in  in- 
terest had  the  right  to  insist  upon  his  so  reporting.  He  had  no 
right  to  turn  oyer  to  another  tribunal  matters  which  have  been 
partially  adjudicated  in  the  Circuit  Court,  for  that  was  the  only 
court  whose  decision  upon  the  matters  involved  would  be  binding 
upon  the  parties.  Therefore,  when  the  trustee,  during  the  pen- 
dency of  this  suit,  without  the  permission  of  that  court,  filed  a 
bill  in  a  state  court  to  foreclose  the  same  mortgages  which  were 
the  subject  of  the  bill  in  the  Circuit  Court,  and  a  receiver  was 
appointed  and  a  sale  made  in  the  state  court,  and  the  property 
delivered  to  the  purchaser,  such  an  interference  on  the  part  of  the 
state  court  with  property  at  the  time  within  the  jurisdiction  of  the 
Circuit  Court  was  unauthorized,  and  the  latter  court  has  never- 
theless jurisdiction  of  the  property,  and  a  bondholder  is  entitled  to 
the  equitable  interposition  of  the  court  to  protect  his  rights,  and 
to  demand  an  account  from  the  trustee  or  his  representatives.  As 
to  the  effect  of  the  proceeding  in  the  state  court  upon  the  juris* 
diction  of  the  Circuit  Court  over  the  cause  and  the  subject  matter 
of  it,  Judge  Drummond  said :  ^^  There  can  be  no  doubt  it  has 
created  great  confusion  in  the  position  of  those  claiming  under  the 
mortgages,  and  embarrassment  in  the  court  to  deal  properly  with 
their  interests.  It  has  thus  brought  about  an  apparent  conflict 
between  courts,  state  and  federal,  which  should  always  be  avoided. 
But  the  conflict  arises  from  acts  done  after  the  court  had  obtained 
jurisdiction  of  the  cause,  and  for  which,  therefore,  it  cannot  be 
justly  held  accountable ;  and  when  a  party  affected  by  an  order  or 
decree  entered  in  a  pending  cause  asks  for  relief,  it  is  no  answer 
to  say  that  another  jurisdiction  has  attempted  to  seize  the  prop- 
erty, and  thus  place  it  beyond  the  power  of  the  court  to  give  re- 
lief. The  question  always  must  be.  Is  it  competent  for  the  court 
to  act  ?  If  so,  its  duty  is  plain,  and  it  necessarily  follows  from 
what  has  been  said  that,  in  my  opinion,  the  property  is  still  within 
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the  control  of  this  court  to  adjudicate  upon  the  equitable  rights  of 
all  who  have  ever  been  before  it." 

369.  The  oourt  having  control  of  the  main  suit  has  of 
course  direct  control  of  the  receiver  appointed  in  the  case, 
of  all  moneys  coming  to  his  hands,  of  the  distribution  of  the  same, 
and  of  the  distribution  of  all  funds  derived  from  the  sale  of  the 
property  under  decree.  A  creditor  applying  for  payment  of  his 
claim  out  of  the  earnings  of  the  road  should  make  his  application 
to  the  court  in  which  the  original  bill  was  filed,  and  not  to  an 
ancillary  court.^  But  it  seems  that  a  lien  creditor  who  has  not 
filed  his  claim  in  the  original  suit  may  intervene  in  the  subse- 
quent suit  to  establish  his  lien.^ 

370.  Proceedings  in  a  second  foreclosure  suit  pending  the 
prior  suit.  —  After  a  foreclosure  suit  has  been  commenced,  so 
long  as  it  is  pending  and  the  court  retains  jurisdiction  of  the 
cause,  other  proceedings  for  the  same  purpose  in  another  court 
are  irregular  and  void,  although  prosecuted  under  the  supposition 
that  the  proceedings  in  the  former  case  were  ended.  Thus,  a  suit 
having  been  commenced  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana  in  1857  to  foreclose  mortgages  given 
by  the  New  Albany  and  Salem  Railroad  Company,  and  a  decree 
having  been  entered  by  consent  declaring  the  rights  and  interests 
of  the  bondholders  under  the  several  mortgages  and  of  the  stock- 
holders, the  pui*pose  of  which  was  to  effect  a  reorganization  of  the 
company,  no  further  proceedings  were  had,  when  nearly  ten  years 
afterwards,  in  August,  1868,  some  of  the  bondholders  demanded 
that  the  trustee  should  take  proceedings  to  foreclose  the  mort- 
gages. The  trustee,  acting  upon  the  assumption  that  the  original 
suit  brought  in  the  Circuit  Court  for  that  purpose  had  been  ended 
by  the  decree  referred  to,  commenced  suit  for  the  foreclosure  de- 
sired in  a  court  of  the  State  of  Indiana.  This  suit  proceeded  to  a 
final  decree,  under  which  the  property  was  sold  to  purchasers  who 
organized  themselves  into  a  new  company.  The  holder  of  a  subse- 
quent mortgage  bond  then  petitioned  the  Circuit  Court,  in  which 
the  original  suit  was  commenced,  for  the  appointment  of  a  receiver 
in  that  suit,  upon  the  assumption  that  this  court  still   retained 

1  Central  Trust  Co.  v.  East  Tenn.,  V.        ^  Fidelity  Ins.  Trost  &  S.  D.  Co.  «. 
&  G;  R.  R.  Co.  30  Fed.  Rep.  895.  Shenandoah  Val.  R.  R.  Co.  (W,  Va,)  9  S. 

314  £.  Rep.  180. 
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jarifldiction  of  the  suit  and  the  mortgaged  property.  This  view 
was  sustained  by  the  Circuit  Court ;  and  the  successor  of  the  trus- 
tee who  had  brought  suit  in  the  state  court  was  led  to  apply  for 
leave  to  file  a  supplemental  bill  for  the  foreclosure  of  the  mort* 
gages,  and  his  application  was  granted.^ 

One  of  the  questions  which  arose  upon  this  supplemental  bill 
was  whether  a  process  of  subpoena  should  have  issued  upon  it. 
The  Supreme  Court  of  the  United  States  held  that  this  is  only 
necessary  where  new  parties  are  brought  in.  The  supplemental 
bill  is  a  mere  adjunct  to  the  original  bill,  and,  where  the  parties 
have  already  been  served,  no  further  subpoena  for  them  is  re» 
quired.* 

371.  The  pendenoy  of  a  foreclosure  suit  in  a  state  oourt  is 
no  bar  to  a  suit  in  a  federal  oourt,  where  the  property  is  not 
in  the  custody  of  the  state  court  by  its  officers  or  appointees,  and 
where  the  suit  in  that  oourt  is  not  between  the  same  parties,  or 
those  fully  authorized  to  represent  the  same  parties,  in  the  same 
behalf,  and  for  the  same  relief.^ 

A  federal  court  may  even  proceed  with  a  foreclosure  suit  al- 
though another  foreclosure  suit  is  pending  between  different  pari- 
ties in  the  state  court,  and  the  property  is  in  possession  of  a 
receiver  of  that  court ;  but  the  federal  court  will  do  nothing  to 
disturb  such  possession,  or  to  interfere  with  the  receivership.^ 

V.  Side  of  Franchise  or  Property  of  Bailroad  Company  on 

Execution. 

372.  The  franohiqe  of  a  railroad  company,  or  of  any  sim- 
ilar corporate  body,  and  corporate  property  essential  to  the  en- 
joyment of  the  franchise,  are  not  subject  to  sale  on  execution, 
unless  the  legislature  assents  to  the  transfer.^     This  is  the  com- 


1  Bill  V.  New  Albany  Ry.  Co.  2  Biss. 
390. 

«  Shaw  V,  BiU,  95  U.  S.  10. 

*  Brooks  ny  Vt.  Central  R.  R.  Co.  U 
Blatchf.  463;  Mercantile  Tmst  Co.  v, 
Lamoille  Val.  R.  R.  Co.  16  Blatchf.  324. 
See,  also,  Pond  v.  Yt.  Val.  R.  R.  Co.  12 
Blatchf.  SSO ;  Parsons  v,  Greenville  &  C. 
R.  R.  Co.  1  Hughes,  279 ;  Loring  v.  Marsh, 
2  CUff.  31 1. 


^  Mercantile  Trust  Co.  v,  Lamoille  Val. 
R.  R.  Co.  supra, 

*  Gue  r.  Tide  Water  Canal  Co.  24  How. 
257 ;  Tippets  v.  Walker,  4  Mass.  595,  597, 
per  Parsons,  C.  J. ;  Ludlow  v.  Hurd,  1 
Dis.  (Ohio)  552;  Ammant  o.  New  Alex- 
andria &  P.  Turnpike  Road  Co.  13  8.  & 
R.  (Pa.)  210 ;  Leedom  v.  Plymouth  R.  R. 
Co.  5  W.  &  8.  (Pa.)  265 ;  Stewart  i;.  Jones, 
40  Mo.  140  ;  Wood  v.  Tmckee  Turnpike 
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mon  law  rule,  and  a  statute  authorizing  a  sale  of  a  franchise  on 
execution,  being  in  derogation  of  the  common  law,  will  be  strictly 
construed.  Thus,  if  the  statute  provides  for  a  sale  of  the  franchise 
for  the  shortest  period  that  will  satisfy  the  execution,  a  sale  of  the 
franchise  for  a  certain  period  in  part  payment  of  the  execution  is 
Yoid.^  As  already  noticed,'  privileges  granted  to  corporations  of 
a  public  character  are  conferred  with  a  view  to  the  public  use  and 
accommodation,  and  they  cannot  voluntarily  deprive  themselves 
of  their  franchises,  or  of  their  property  necessaiy  for  the  exercise 
of  these  franchises ;  and  in  pursuance  of  the  same  policy  the 
franchises  and  property  of  such  corporations  are  not  allowed  to 
be  taken  from  them  on  execution,  because  this  would  tend  to 
defeat  the  whole  object  of  the  charter,  and  either  to  place  the 
property  and  franchises  in  the  hands  of  parties  to  whom  it  had 
not  been  confided,  or  else  to  break  up  and  destroy  the  corporation 
and  render  its  improvements  useless  to  the  public.^  A  levy  can- 
not be  made  upon  any  essential  part  of  the  property  of  a  railroad 
company,  such  as  freight  and  passenger  houses,  and  the  lands 
connected  therewith.* 

A  turnpike  road  cannot  be  levied  upon  by  a  judgment  creditor. 
Aside  from  the  remedy  that  might  be  afforded  by  a  court  of 
chancery,  there  is  no  remedy  for  the  collection  of  debts  against 
such  property,  unless  it  be  given  by  statute,  in  the  nature  of  a 
sequestration,  to  take  the  net  profits  after  providing  for  the  repair 
and  maintenance  of  the  road.  Real  estate  of  the  company  not 
necessary  for  the  use  of  the  road  may  be  taken  on  execution  ;  but 
if  such  real  estate  be  blended  with  the  road  in  one  levy  so  that  it 
is  difficult  to  separate  them,  the  court  will  set  aside  the  whole  pro- 
ceedings.* 

373.  The  mere  fact  that  the  property  of  a  railroad  is  sub- 
ject to  a  mortgage  does  not  operate  to  exempt  such  property, 

Co.  24  Cal.  474 ;  Thomas  v.  Armstrong,  ^  |§  i.20. 

7  Cal.  286 ;  Munroe  v,  Thomas,  5  Cal.  *  Sueqaehanna  Canal  Co.  v.  Bonham, 

470;   Hatcher  v,  Toledo,  Wabash  &  W.  9  W.  &  S.  (Pa.)  27.             ^ 

n.  R.  Co.  62  111.  477  ;  Oakland  Ry.  Co.  *  GeorgiA  o,  Atlantic  &  G.  R.  R.  Co.  3 

V.  Keenan,  56  Pa.  St.  198.     Contra,  State  Woods,  434. 

V.  Rives,  5  Ired.  (N.  C.)  L.  297.  ^  Ammant  v.  New  Alexandria  &   P. 

1  James  v.  Pontiac  &  G.  Plank  Road  Turnpike  Road  Co.  13  S.  &  R.  (Pa.)  210; 

Co.  8  Mich.  91 ;  and  see  Sejmour  v.  Mil-  and  confirmed  bj  Sasqaehanna  Canal  Co. 

ford  &  C.  Turnpike  Co.  10  Ohio,  476.  v,  Bonham,  supra, 
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which  is  in  its  nature  personal,  from  being  levied  upon  by  judg- 
ment creditors  of  the  company  so  long  as  the  mortgagee  has  not 
taken  possession  under  the  mortgage.  The  only  remedy  of  the 
mortgagee  in  such  case  is  to  invoke  the  interposition  of  a  court 
of  equity  to  prevent  further  proceedings  upon  the  execution ; 
and  it  is  said  that  such  proceedings  will  not  be  enjoined  until  the 
mortgagee  has  taken  possession,  or  has  commenced  proceedings  to 
foreclose  the  mortgage,^  though  an  injunction  will  be  granted  upon 
its  appearing  that  the  mortgage  security  is  inadequate.^  It  is  not 
sufficient,  however,  to  show  that  the  constant  and  uninterrupted 
use  and  enjoyment  of  the  property  by  the  railroad  company  is 
indispensable  to  enable  it  to  earn  money  with  which  to  pay  the 
interest  as  it  becomes  due.  It  must  be  averred  and  proved  that 
the  security  would  be  affected  to  entitle  the  mortgagee  to  this 
relief.® 

But  without  any  such  allegations  an  injunction  will  be  granted, 
at  the  suit  of  trustees  in  possession  of  and  operating  a  railroad, 
to  restrain  the  seizure  of  a  locomotive  off  the  line  of  the  road, 
under  a  process  of  attachment  or  execution.^ 

A  corporation  upon  whose  property  an  execution  has  been 
levied  cannot  itself  claim  protection  against  the  execution,  and 
obtain  an  injunction  against  a  sale  under  the  execution,  upon 
the  ground  that  the  property  is  covered  by  mortgage ;  whatever 
protection  the  mortgagee  is  entitled  to  must  be  asserted  by  him- 
8elf.fi 

If  the  property  has  already  been  attached  in  a  suit  in  a  state 
court,  when*a  receiver  is  appointed  by  the  Circuit  Court  of  the 
United  States,  the  receiver  should  ask  to  be  made  a  party  to  the 
attachment  suit,  and  then  make  his  defence.  He  cannot  dispose 
of  the  attachment  suit  by  petitioning  the  court  in  which  that  suit 
is  pending  to  order  the  property  levied  on  to  be  turned  over  to 
him.  A  court  of  equity  might  restrain  a  sale  under  the  attach- 
ment suit  pending  the  determination  of  the  question  of  the  re- 
ceiver's rights.® 

'  1  EeUfl  V,  Johann,  27  Fed.  Rep.  327.  *  Felton  v.  Crisfield,  4  Del.  Ch.  573. 

2  Coe  r.  Peacock,  14  Ohio  St.  187 ;  Lane  ^  Boyd  v,  Chesapeake  &  O.  Canal  Co. 

V.  Banghman,  17  lb.  642;  Coe  v.  Colum-  17  Md.  195. 

bos,  P.  &  I.  R.  R.  Co.  10  Ohio  St.  372,  ^  Sonth  Carolina  R.  R.  Co.  r.  People's 

380.  Sar.  Inst.  64  Ga.  18. 

*  Coe  9.  Knox  Conntr  Bank,  10  Ohio 
St  412. 
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A  jadgment  which  is  a  prior  lien  is  not  defeated  by  a  sale  q£ 
the  property  in  a  foreclosure  suit.^ 

374.  Any  property  which  is  a  part  of  a  railroad  mortgaged 
as  an  entire  property  is  exempt  from  ezeoution.  Rails  and 
chairs,  lying  by  the  track  in  readiness  for  repairs  or  reconstruc- 
tion, are  not  liable  to  levy  abd  sale  on  execution  as  against  a  mort- 
gagee of  the  road ;  ^  nor,  according  to  some  authorities,  are  they  so 
liable  as  personal  property  even  as  against  the  railway  company 
itself.  The  general  principle  governing  this  matter  is  stated  in 
Slieppard's  Touchstone :  ®  "  That  which  is  parcel  or  of  the  essence 
of  a  thing,  albeit  at  the  time  of  the  grant  it  be  actually  severed 
from  it,  doth  pass  by  the  grant  of  the  thing  itself.  And,  there- 
fore, by  the  grant  of  a  mill  the  millstone  doth  pass,  albeit  at  the 
time  of  the  grant  it  be  actually  severed  from  the  mill.  So  by  the 
grant  of  a  house,  the  doors,  windows,  locks  and  keys,  do  pass  as 
parcel  of  it,  albeit  at  the  time  of  the  grant  they  be  actually  severed 
from  the  house." 

A  mortgage  of  the  entire  property  of  a  railroad  company,  both 
that  which  it  has  at  the  time  and  that  which  it  may  afterwards 
acquire,  together  with  its  tools  and  income,  covers  tvood  bought 
for  its  use ;  and  therefore  a  judgment  creditor  may  be  enjoined 
from  selling  and  removing  such  property,  on  petition  of  the  mort- 
gagees, when  it  appears  that  the  whole  property  mortgaged  is 
inadequate  to  satisfy  the  mortgage  debt.*  The  remedy  of  a  judg- 
ment creditor  in  such  case  is  in  equity,  to  have  the  interest  of  the 
mortgagor  ascertained  and  subjected,  in  such  mode  as  may  be 
consistent  with  the  rights  of  the  prior  incumbrancers,  to  the  pay- 
ment of  his  judgment.  Under  a  mortgage  which  contains  an 
express  reservation  of  **  so  much  of  the  income  as  might  be  neces- 
sary to  pay  for  the  running  expenses  and  repairs  "  of  the  road, 
when  the  nature  of  a  claim  against  the  road  is  such  as  to  entitle 
the  creditor  to  have  it  paid  out  of  the  earnings  of  the  company, 
this  may  be  accomplished  by  appropriate  proceedings  in  equity. 
A  claim  for  damages,  on  account  of  stock  killed  upon  the  road, 

1  Blair  v.  Walker,  26  Fed.  Kep.  73;  *  Shep.  Touch.  pAge  90. 

Blair  v.  St.  Louis,  H.  &  K.  R.  R.  Co.  27  «  Lane  p.  Banghman,  17  Ohio  St.  642 ; 

Fed.  Rep.  176.  Coe  v.  Peacock,  14  lb.  1S7.    See,  howeTer, 

>  Covey  V,  Pittsburgh,  F.  W.  &  C.  R.  R.  Fahs  v,  Roberts,  wpra, 
Co.  3  Phila.  (Pa.)  173 ;  Fahs  v.  Roberts, 
54  lU.  192, 194.    See  §§  154-163. 
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tvoold  doabtless  come  within  such  an  exception,  and,  perhaps, 
even  without  such  express  reservation,  it  ought  to  be  regarded  as 
an  incidental  liability  incurred  by  the  company  in  opemting  the 
road,  and  to  be  deducted  from  the  earnings  before  the  net  income 
covered  by  the  mortgage  could  be  ascertained.^ 

375.  But  in  Minnesota  personal  property  may  be  seiaed 
upon  execution,  even  as  against  a  mortgagee.  Lumber  or  cord- 
wood  belonging  to  a  railroad  company  whose  property  is  subject 
to  mortgage  is  subject  to  levy  and  sale  upon  execution  by  a  judg- 
ment creditor  of  the  company.  Such  sale  divests  the  company 
of  its  property  in  the  lumber  or  wood,  and  passes  it  to  the  pur- 
chaser. It  severs  whatever  relation  or  connection  of  appurtenance 
or  otherwise  that  existed  between  the  lumber  or  cord-wood  and 
the  railroad,  and  the  running  or  operating  of  the  same.  A  receiver, 
subsequently  appointed  in  a  suit  for  foreclosure,  cannot  recover 
possession  of  such  property.  Power  conferred  upon  such  receiver 
to  take  possession  of  the  railroad  and  its  property,  ^^  and  also  all 
other  goods  and  chattels  owned  by  said  company  in  any  way  re- 
lating or  appertaining  to  or  connected  with  said  railroad,  or  the 
running  or  operating  of  the  same,"  does  not  avail  the  receiver, 
because  such  property  was  not  owned  by  the  company,  the  prior 
sale  having  divested,  it  of  all  title  to  this  property.^ 

376.  In  a  sale  of  property  to  a  railroad  company  a  stipu- 
lation as  to  the  time  of  the  passing  of  title  is  binding  between 
the  parties  to  the  contract,  and  also  as  against  creditors  of  the 
company  who  have  notice  of  such  contract.  Thus  the  St.  Joseph 
and  Denver  City  Railroad  Company,  having  purchased  ties  under 
an  agreement  that  they  should  not  be  considered  the  property  of 
the  company  until  placed  under  the  rail,  a  creditor  of  the  com- 
pany, knowing  the  terms  of  the  contract,  could  acquire  no  title  to 
such  ties  by  a  levy  and  sale  on  execution  after  the  company  had 
taken  possession  of  the  ties  and  moved  them  to  different  places 
along  the  line  of  the  road.  Such  a  sale  is  conditional,  and  until 
the  condition  is  performed  no  title  passes.^ 

377.  The  appropriate  remedy  of  a  Judgment  creditor  against 

1  Lane  v.  Baoghman,  17  Ohio  St.  642,        *  McHrath  r.  Snare,  22  Minn.  391. 
64S,  per  White,  J.    See  §  608.  *  Owens  v.  Hastings,  18  Kans.  446. 
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a  railroad  oorporation  is  by  applioation  to  a  court  of  equity, 
seeking  a  discovery  as  to  the  condition  of  the  company ;  and  upon 
the  failure  of  the  officers  to  pay  when  directed,  the  chancellor  may 
take  possession  of  the  road  through  a  receiver,  and  apply  the  net 
income  or  any  surplus  fund  to  the  payment  of  the  ci*editof 's  claim. 
**  To  permit  every  and  any  agent  of  a  corporation  like  this  to  be 
garnisheed  before  or  after  judgment  would  result  in  the  sacrifice 
of  all  the  private  and  public  interests  connected  with  it.  The 
chancellor,  by  giving  to  the  creditor  the  income  of  the  road,  re- 
taining enough  to  defray  the  necessary  expenses  of  the  corpora- 
tion, has  given  him  all  that  he  has  the  right  to  demand,  and  at 
the  same  time  preserves  the  corporate  property  for  private  and 
public  use.  Nor  does  this  ruling  prevent  a  corporation  from  being 
garnisheed  as  the  debtor  of  a  third  party,  whose  creditor  is  seek- 
ing to  make  his  debt.  In  such  a  case,  however,  the  court  will 
require  payment  to  be  made  in  the  same  manner  as  if  the  com- 
pany were  the  real  debtor."  ^ 

This  is  the  practice  adopted  in  England.^  The  Supreme  Court 
of  the  United  States  in  like  manner,  where  there  was  a  judgment 
at  law  against  a  bridge  company,  under  which  the  tolls  were  sold 
in  execution,  approved  of  the  appointment  in  equity  of  a  receiver 
to  collect  tolls  and  pay  them  into  court,  to  the  end  of  dischai^- 
ing  the  judgments  at  law.  The  court  declared  that  the  remedy 
at  law  of  creditors  holding  executions  against  corporations  is  ex- 
ceedingly embarrassed,  and  that  they  could  not  obtain  satisfac- 
tion of  their  judgments  unless  equity  afforded  relief.  ^ 

Where  a  judgment  is  by  law  a  lien  upon  the  debtor's  real  es- 
tate, and  a  railroad  company  is  by  statute  the  owner  in  fee  of 
the  real  estate  taken  for  its  right  of  way,  as  is  the  case  in  Wis- 
consin, a  suit  in  equity  may  be  brought  to  have  a  judgment 
against  a  railroad  company  declared  a  lien  ;  and  upon  a  sale  un- 
der a  decree,  followed  by  a  conveyance  duly  confirmed  by  the 
court,  the  whole  interest  of  the  company  existing  at  the  time  of 
the  rendition  of  the  judgment  passes  to  the  purchaser.^ 

In  Massachusetts  it  is  provided  that  the  franchise  of  a  turn- 
pike or  other  corporation  authorized  to  receive  toll,  and  all  the 

1  Wilder  v.  Shea,  13  Bash  (Ky.),  128,        >  Covington   Drawbridge  Co.  v.  Shcp- 

137,  per  Fryor,  J.  herd,  21  How.  112, 124 ;  and  see  Macon  & 

^  Blanchard  t*.  Cawthome,  4  Sim.  566 ;  Western  R.  R.  Co.  v,  Parker,  9  Ga.  377. 
Fripp  V.  Chard  Ry.  Co.  11  Hare,  241.  «  Railroad  Co.  v.  James,  6  Wall.  75a 
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rights  and  privileges  thereof,  are  liable  to  attachment  on  mesne 
process  and  to  sale  on  execution.  In  the  sale  of  such  franchise, 
the  person  who  satisfies  the  execution  with  all  fees  and  expenses, 
or  who  agrees  to  take  such  franchise  for  the  shortest  period  of 
time,  and  to  receive  during  such  time  aU  such  toll  as  the  corpora- 
tion would  by  law  be  entitled  to  demand,  is  considered  the  high- 
est bidder.  The  corporation  retains  its  powers  in  all  other  re- 
spects than  that  to  take  the  tolls,  and  is  bound  to  the  discharge 
of  its  duties  just  as  it  was  before  the  sale.^ 

378.  Statutory  provisions  for  enforcing  executions  against 
railroad  oompanies.  —  In  New  York  the  mode  appointed  by  law 
for  the  collection  of  a  judgment  against  a  railroad  company,  after 
the  return  of  an  execution  unsatisfied,  is  by  an  action  in  which 
a  receiver  is  appointed  and  the  property  of  the  company  seques- 
tered for  the  creditor's  benefit.^ 

In  Pennsylvania  it  is  provided  by  statute  that  a  judgment  cred- 
itor, of  a  corporation  may  have  execution  by  fieri  fadcis^  which 
shall  command  the  sheriff  to  levy  upon  any  personal  or  real 
property,  franchises,  and  rights  of  such  corporation,  and  sell  the 
same.  The  levy  may  extend  to  the  property,  franchises,  and 
rights  of  the  corporation  in  every  county  of  the  commonwealth, 
and  the  sale  thereof  is  as  effectual  as  though  all  the  property 
and  rights  were  located  and  levied  upon  and  sold  in  the  county 
wherein  the  execution  was  issued.'  Insolvent  corporations  are 
proceeded  against  by  sequestration/  A  purchaser  at  an  execu- 
tion sale  of  the  property  and  franchises  of  a  railroad  company 
takes  only  the  equity  of  redemption  subject  to  the  mortgage; 
and  this  is  the  case  though  the  judgment  be  recovered  by  a 
holder  of  a  part  of  the  bonds  secured  by  the  mortgage  for  inter- 
est due  upon  the  bonds  held  by  him.^ 

1  Gen.   Stat.  I860,  ch.  68,  §§   2.')-34.  foreclose  the  mertgnge  may  hare  the  ap- 

There  is  a  somewhat  similar  statute  in  pointment  of  a  iseceiver  in  the  action  for 

Delaware.    R.  Code  1874,  pp.  377,  378.  seqnestratioQ  vaoaied.     Whitney  v.  N.  Y. 

s  3  R.  S.  (5th  ed.)  763,  §  44;  I  Laws  &  Atl.  R.  R.  Co.  32  Hun,  164. 

1870,  ch.  422,  {  3;  Loder  r.  N.  T.,  Utica  *  Act  ef  1870,  p.  58,  §  1 ;  1  Brightly's 

k  O.  R.  R.  Co.  4  Hun  (N.  Y.),  22.     The  Pnrdon's  Dig.  291. 

reretyership  so  proyided  for  should  be  re-  *  Oakland  Ry.  Co.  v,  Keenan,  56  Pa. 

stricted  to  such  property  as  hud  not  been  St.  198. 

ioenmbered  by  prior  mortgnge,  or  the  *  Coimnon wealth  v.  Snsqnehanna  &  D. 

property  of  the  corporation  subject  to  the  R.  R.  Co.  122  Pa.  St.  306 ;  36  Am.  &  Eng. 

mortgage.    A  receiver  in  the  action   to  R»  R.  Cas.  261h 
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BEMEDIES  AND  JURISDICTION  OF  COURTS. 


In  a  late  case  the  sale  by  a  sheriff  upon  a  judgment  of  part  of 
a  road  lying  in  one  state  seems  to  have  been  regarded  as  an  un- 
justifiable abuse  of  a  legal  right  which  would  be  restrained  on  a 
bill  filed  by  any  bondholder.^ 

In  Virginia  the  road  and  franchises  of  a  railroad  company  are 
liable  for  the  payment  of  judgments  recovered  against  it.  In- 
stead of  selling  the  interest  of  the  corporation  to  satisfy  a  small 
debt,  the  court  may  direct  a  lease  of  it  to  be  made  for  the  short- 
est period  for  which  a  sufl&cient  rent  may  be  obtained  to  pay  the 
debt  and  the  costs  of  suit.  If  to  accomplish  this  object  it  is 
necessary  to  lease  the  railroad  for  a  term  which  will  yield  in 
rents  a  sum  far  exceeding  the  amount  of  the  judgment  and  it 
cannot  be  leased  for  a  shorter  term,  the  creditors  are  entitled  to 
have  it  leased  for  the  longer  term.^ 

Likewise  in  Kentucky  a  railroad  and  its  appurtenances  are 
treated  in  law  as  one  entire  thing,  which  cannot  be  sold  in  par- 
cels to  enforce  the  payment  of  taxes,  as  for  instance  all  of  the 
road  in  one  county  cannot  be  sold  for  the  payment  of  the  tax 
within  that  county.  Fragmentary  taxations  or  sales  might  be 
unjustly  vexatious  and  injurious  to  the  owners,  and  might  dis- 
turb the  public  use  and  interest.^ 

In  Georgia  a  chartered  railroad,  with  all  its  rights  and  priv- 
ileges, including  its  corporate  franchise,  is  property  subject  to  be 
applied  to  the  payment  of  its  debts,  and  may  be  sold  under  a 
judgment  at  law.  The  franchise  of  the  company  is  property.  It 
is  in  fact  the  chief  value  of  a  railroad.  There  is  no  exemption  of 
any  property  of  a  corporation  from  the  payment  of  its  debts. 
The  judgment  and  execution  must  be  framed  upon  equitable 
principles,  although,  under  the  peculiar  system  in  this  state,  a 
court  of  law  may  generally  administer  as  ample  relief  as  a  court 
'of  equity.* 

In  Mississippi  the  equity  of  redemption  of  a  railroad  company 


^  Dnpont  V.  Bashoof^  (U.  S.  Circuit 
vCt.)  1  Weekly  Noteii  of  Cases,  878. 

s  Winchester  &  S.  R.  K.  Co.  o.  Colfelt, 
27  Gratt.  (Va.)  777. 

*  Applegate  o.  Ernst,  3  Bush  (Ky.), 
648. 

«  Atlanta  o.  Grant,  67  Ga.  840, 846.  In 
regnrd  to  the  franchise  of  the  corporation 
the  court  said  that  without  it  the  railroad 
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would  be  almost  worthless.  "  To  own  it 
would  be  like  owning  a  horse  with  no 
ri(2;ht  to  ride  him  or  drive  h{m«  —  no  right 
to  put  him  to  labor.  This  would  be  own- 
ing materials  merely;  the  iron  and  tim* 
hers,  the  earth  and  masonry,  of  the  rail- 
road, or  the  hide  and  flesh  and  bones  ol 
the  horse." 


SALE  ON  EXECUTION.  [§  379. 

is  subject  to  sale  for  the  payment  of  the  company^s  debts,  however 
long  a  time  the  mortgage  may  have  to  run.  A  resort  to  chancery 
is  now  necessary  in  all  cases.^ 

In  Texas,^  the  road-bed,  track,  franchise,  and  chartered  rights 
and  privileges  of  any  railroad  company  are  made  subject  to  the 
payment  of  its  debts  and  legal  liabilities,  and  may  be  sold  in 
legal  satisfaction  of  the  same  ;  but  whenever  judgment  is  ren- 
dered against  any  railroad  company,  the  party  in  whose  favor 
such  judgment  is  rendered  may  have  execution  thereon,  directed 
to  the  sheriff  of  that  county  in  which  the  principal  office  of  said 
company  is  kept ;  and  if  the  said  company  fai]s  to  point  out  other 
property  to  satisfy  said  execution,  the  sheriff  may,  at  the  request 
of  the  plaintiff,  levy  the  same  upon  the  road-bed,  track,  franchise, 
and  chartered  powers  and  privileges  of  said  company ;  and  said 
levy  is  held  to  embrace  the  whole  road-bed,  and  track,  and  entire 
line  of  said  railroad,  whether  situated  in  the  same  county  or  not ; 
and  he  is  required  to  proceed  to  advertise  and  sell  the  same  at  the 
court-house  door  of  his  county,  as  in  other  cases,  making  the  same 
advertisement  as  is  provided  by  law  in  cases  of  the  sale  of  lands ; 
and  upon  said  sale,  to  execute  to  the  purchaser  a  conveyance  of 
the  said  road-bed,  track,  franchise,  chartered  powers,  rights  and 
privileges. 

In  California,'  for  the  satisfaction  of  any  judgment  against  a 
corporation  authorized  to  receive  tolls,  its  franchise,  and  all  the 
rights  and  privileges  thereof,  may  be  levied  upon  and  sold  under 
execution,  in  the  same  manner  and  with  like  effect  as  any  other 
property.  The  purchaser  at  the  sale  receives  a  certificate  of  pur- 
chase of  the  franchise,  and  is  immediately  let  into  the  possession 
of  all  property  necessary  for  tlie  exercise  of  the  powers,  and  the 
receipt  of  the  proceeds  thereof,  and  must  thereafter  conduct  the 
business  of  such  corporation,  with  all  its  powers  and  privileges, 
and  subject  to  all  its  liabilities,  until  the  redemption  of  the  same, 
which  may  be  made  at  any  time  within  one  year  after  such  sale. 

379.  Funds  in  possession  of  the  president,  officers,  and 
acrents  of  a  railroad  company  are  not  subject  to  garnishment 

1  Yicksbarg  &  M.  B.  R.  Ck>.  v.  Mo-        *  Codes  and  Stats.  1876,  §§  5388,  5389, 
Cutcheo,  52  Miss.  645.  5392, 5393.    The  same  statute  is  reenacted 

3  Paschal's  Dig.  1866,  p.  820,  arts.  4912,     in  Dakota  T.    Civil  Code  1877,  §§  442- 
4914.  447. 
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in  an  ordinary  action  by  a  creditor  against  the  conopany.^  Their 
possession  is  the  possession  of  the  company,  and  to  garnishee  them 
in  an  action  against  the  company  is  to  garnishee  the  debtor,  and 
not  a  creditor  of  the  debtor.  Such  a  proceeding  is  in  effect  an 
attempt  ^^  to  compel  the  corporation  to  pull  the  money  out  of  its 
pocket."  ^  Funds  in  the  possession  of  the  president  or  other  of- 
ficer of  a  corporation  authorized  to  receive  and  hold  them  for  the 
company  are  in  the  possession  of  the  company,  —  are  in  its  treas- 
ury, and  not  in  the  possession  of  the  officer  as  an  individuaL 
*^  The  servant  who  feeds,  waters,  and  curries  his  master's  horse, 
and  keeps  the  key  of  the  stable,  the  master  having  the  actual  and 
dominant  possession  and  control ;  the  clerk  who  opens  and  shuts 
the  store  and  sells  the  goods,  subordinate  to  the  actual  possession 
of  the  merchant ;  the  treasurer  of  the  corporation  who  has  charge 
of  the  safe  and  the  moneys  tiierein,  and  receives  and  pays  out, 
under  the  immediate  direction  and  control  of  the  principal  officers, 
—  are  not  to  be  deemed  in  such  poRsession  and  control  of  the  prop- 
erties as  subjects  them  to  garnisliment."^ 

When  the  property  of  a  corporation  has  been  placed  under  the 
control  of  a  receiver,  he  is  the  proper  person  upon  whom  service 
should  be  made  to  bring  the  corporation  in  as  a  garnishee  or  trus- 
tee of  a  defendant.^ 

380.  Ordinarily  a  general  creditor  of  a  corporation  may 
reach  and  apply  to  his  debt  moneys  belonging  to  the  corpora- 
tion, although  it  has  given  a  mortgage  of  its  property  which  ex- 
pressly provides  that  it  shall  attach  to  the  tolls  and  revenues  of 
the  corporation  ;  for  until  the  mortgagee  takes  possession  the  tolls 
and  revenues  do  not  belong  to  him,  but  remain  in  the  control  of 
the  corporation.  But  where  by  statute  the  tolls  of  a  canal  com- 
pany are  appropriated  to  the  payment  of  repairs,  expenses,  and  a 
mortgage  to  the  state,  the  application  of  the  tolls  and  revenues  is 
taken  out  of  the  disposal  of  the  corporation  ;  and  a  general  cred- 
itor, having  notice  of  the  provisions  of  the  statute  and  of  the 
mortgage  at  the  time  of  contracting  his  debt,  will  be  restrained 
from  levying  on  money  deposited  by  the  company  in  a  bank,  and 
needed  for  the  purposes  specified.^ 

1  Wilder  v.  Shea,  13  Biwh  (Ky.),  128,  5  Cold.  (Tenn.),  434,439.    See    §§  SO- 

137.    See§§B0-80.  90. 

*  Wilder  o.  Shea,  tupra,  per  Pryor,  J.  *  Phelan  v.  Gancbin,  9  Colo.  14. 

*  McGraw  o.  Memphis  &  O.  R.  R.  Ca  *  Macalester  v.  Maryland,  114  U.  S. 
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CHAPTER  XIII. 

FOBECLOSUBE  PHOCEEDINGS   UNDER  COBPOBATE  MOBTGAGES. 


L  Default  most  be  shown,  381-385. 
II.  Parties  plaintiff,  386-397. 
III.  Parties  defendant,  398-413. 


IV.  Defences,  414-416. 
V.  Decrees,  417-424. 


Ik  the  present  chapter  it  ia  proposed  to  examine  only  such 
decisions  as  relate  directly  to  the  foreclosure  of  corporate  mort- 
gages. For  general  principles  goveiiiing  proceedings  in  equita- 
ble suits  of  foreclosure,  determining  the  parties  to  such  suits, 
the  pleadings  and  the  decrees,  reference  should  be  had,  if  there 
be  occasion,  to  general  treatises.^ 

I.   Default  mtist  be  Shoum. 

381.  A  default  within  the  terms  of  the  mortgage  must  be 
set  forth  in  the  bill.  It  is  necessary  to  allege  and  prove  some- 
thing more  than  the  mere  fact  that  interest  coupons  payable  at 
certain  times  before  the  bringing  of  the  bill  have  not  been  paid ; 
for  the  simple  circumstance  of  their  non-payment  is  not  inconsis- 
tent with  the  fact  of  the  performance  by  the  corporation  of  all  its 
obligations.  The  allegation  should  show  a  default  in  some  man- 
ner to  fulfil  the  provisions  of  the  mortgage ;  as,  either  that  the 
<x)mpany  had  neglected  or  refused  to  pay  the  coupons  at  the  place 
and  in  the  manner  provided,  or  that  the  company  had  in  some 
form  been  requested  to  pay  them,  and  had  neglected  to  comply 
with  such  request.^ 

Where  the  mortgagee  is  in  possession  as  lessee,  the  question 
whether  there  has  been  a  default  may  depend  upon  a  proper 
accounting  by  the  lessee.  Thus,  where,  after  a  mortgage  was 
made  by  a  railroad  company  of  all  its  property  and  franchises, 
the  company  leased  its  road  and  all  its  property  to  another  rail- 
road company,  for  a  term  the  same  as  that  of  the  mortgage,  the 
lessee,  instead  of  paying  rent,  agreed  to  apply  the  net  income 
from  the  use  of  the  road  to  the  payment  of  the  interest  on  the 

'  See  Jones  on  Mortgages,  Chapters        '  Daries  o.  N.  T.  Concert  Co.  41  Han 
xzi.,  xxii.  SS  1367-1515.  (N.  Y.),  492. 
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mortgage,  and  afterwards  became  the  owner  of  all  the  mortgage 
bonds.  In  a  suit  by  the  trustee  to  foreclose  the  mortgage,  it  was 
held  that  there  had  been  no  default  in  case  the  net  receipts  from 
the  road  had  been  sufficient  to  pay  the  interest ;  and  that  the 
lessee  company,  which  was  really  the  plaintiff,  was  bound  to  ac- 
count for  and  apply  the  net  receipts  from  the  leased  road,  and 
could  not  estimate  such  receipts  as  being  a  pro  rata  part  of  the 
receipts  from  the  entire  mileage  of  the  lessee  company.^ 

382.  If  the  prinoipal  of  the  mortgagre  be  ncft  due,  but  in- 
terest is  due  and  uupaid,  there  may  be  a  decree  of  foreclosure  in 
respect  of  this.^ 

In  a  foreclosure  suit  upon  a  general  mortgage  which  contains  a 
covenant  by  the  company  to  pay  the  interest  upon  prior  divisional 
mortgages,  no  decree  can  be  granted  in  respect  of  a  default  in  the 
payment  of  such  interest,  unless  the  plaintiff  has  paid  it  so  that 
the  interest  is  due  to  him.  Except  in  such  case  the  holders  of 
the  divisional  mortgages,  or  the  bondholders  secured  by  them, 
can  alone  maintain  an  action  for  such  interest.' 

383.  A  demand  of  the  interest  payable  may  be  necessary 
under  the  trust  deed  to  constitute  a  default  which  will  author- 
ize a  sale  under  the  power,  or  by  foreclosure  suit.  Thus  where  a 
trust  deed  provided  that,  on  default  ^^  after  demand  "  for  a  period 
of  six  months,  the  trustee  might  sell  the  property ;  and  it  was 
further  provided  that,  "  in  the  event  of  any  default  in  the  pay- 
ment of  interest  which  shall  continue  for  a  period  of  six  months, 
the  whole  principal  shall  become  due,"  it  was  held  a  default  in 
the  payment  of  interest  could  be  predicated  only  upon  refusal  to 
pay  after  a  demand  had  been  made,  and  that  such  default  must 
continue  for  the  period  named  before  an  action  could  be  com- 
menced to  foreclose  the  mortgage.  The  word  "  default  "  in  the 
latter  clause  was  regarded  as  being  used  in  the  sense  in  which  it 
was  first  used,  that  is,  a  default  after  a  demand.^ 

If  the  mortgagee  knows  that  the  mortgagor  has  the  money 
ready  at  its  usual  place  of  payment,  though  not  at  the  place 

1  Chamberlain  v.   Conn.  Cent.  R.  R.  •  Union  Trust  Co.  v,  St.  Louis,  I.  M.  k 

Co.  54  Conn.  472.  S.  Ry.  Co.  uupra, 

«  Union  Trust  Co.  v.  St  LoniB,  I.  M.  ♦  Potomac  Manul.  Co.  r.  Eyans  (Va.), 

ft  8.  Ry.  Co.  5  Dill.  1.  6  8.  E.  Rep.  2. 
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named  in  the  mortgage,  and  he  requires  payment  at  the  place  bo 
named,  he  should  notify  the  mortgagor  to  this  effect ;  and  if  he 
does  not,  and  he  refuses  to  receive  payment  at  the  usual  place 
except  on  conditions,  he  waives  the  right  to  payment  elsewhere, 
and  cannot,  on  a  default  so  made,  treat  the  whole  debt  as  due.^ 

A  default  may  be  waived  so  that  no  right  of  action  will  arise 
by  reason  of  non-payment  upon  the  day  stipulated.  If  the  waiver 
be  by  parol  and  without  consideration,  it  may  be  revoked,  and 
then,  after  a  demand  of  payment,  the  payment  waived  will  be- 
come due.^ 

384.  Corporation  mortgages  generally  provide  that  a  de- 
fault shall  have  continued  for  a  period  named  before  any  right 
to  enforce  the  mortgage  accrues.  Where  it  is  provided  that  a 
power  of  sale  may  be  exercised  by  the  mortgage  trustees  in  case 
of  a  continued  default  for  sixty  days  after  notice  to  the  mortgagor 
of  an  intention  to  sell,  but  not  until  the  sale  has  been  previously 
advertised  for  sixty  days,  there  is  in  the  first  place  no  default  au- 
thorizing a  sale  until  the  lapse  of  sixty  days  after  notice  to  the 
mortgagor  of  intention  to  sell,  and  then  the  sale  must  be  adver- 
tised for  sixty  days  before  sale.  The  two  powers  are  not  syn- 
chronous, but  successive.^  A  provision  that  foreclosure  shall  not 
take  place  until  ninety  days'  notice  has  been  given  by  publication 
does  not  apply  to  the  bringing  of  a  suit  for  foreclosure,  but  to  the 
foreclosure  itself.* 

385.  An  action  to  foreclose  a  mortgage  may  be  brought 
inmxediately  upon  a  default  in  the  payment  of  either  the  inter- 
est or  the  principal  debt,  although  the  mortgage  contains  a  pro- 
vision that,  after  default  in  the  payment  of  the  principal  or  inter- 
est continued  for  a  period  named,  the  trustee  may  enter  into 
possession  of  the  property  and  sell  it  upon  giving  a  specified 
notice  of  the  time  and  place  of  sale.  This  clause  is  designed  to 
affect  and  qualify  only  the  right  of  entry,  possession,  and  power 
of  sale,  not  to  prevent  an  action  to  collect  the  debt  and  appro- 
priate the  security  to  its  payment.^ 

1  Union  Mat.  Life  Ins.  Ck».  v.  Union  *  Macon  &  A u frusta  R.  R.  Ca  v.  Ga. 

Milb*  Plaster  Co.  37  Fed.  Rep.  286.  R.  R.  Co.  63  Ga.  103. 

*  Albert  v.  Grosvenor  layestment  Co.  *  Hodder  u.  Ky.  &  G.  E.  Ry.  Co.  7  Fed. 

L.  R.  3  Q.  B.  123;  Union  Tmat  Co.  v.  Rep.  793. 

St.  Louis,  L  M.  &  8.  Ry.  Co.  5  Dill.  1.  «  Central  Trust  Co.  i;.  N.  J.  City  &  N. 
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One  reason  for  limiting  the  resort  to  proceedings  for  a  sale 
under  a  power,  while  not  limiting  a  resort  to  proceedings  to  fore- 
close in  a  coart  of  equity,  is,  that  a  sale  under  a  power  is  speedy 
and  summary,  and  wrong  might  be  done  by  putting  it  within  the 
power  of  a  single  bondholder  or  coupon  holder  to  institute  pro- 
ceedings for  the  sale  of  the  property  under  the  power  upon  the 
happening  of  a  temporary  default.  But  proceedings  in  a  court  of 
equity  are  not  thus  hasty.  They  are  not  within  the  control  of 
any  coupon  holder  or  any  trustee,  but  within  the  control  of  the 
court.^ 

A  provision  prohibiting  the  trustee,  without  the  consent  of  a 
majority  of  the  bondholders,  to  take  possession  or  sell  or  to  main- 
tain a  foreclosure  suit  for  the  principal  of  the  bonds  before  their 
maturity,  does  not  abrogate  the  right  of  the  trustee,  at  the  re- 
quest of  a  single  bondholder,  to  foreclose  the  mortgage  upon  a 
default  in  the  payment  of  interest.^ 

II.  Parties  Plaintiff. 

386.  The  mortgage  trustee,  although  he  does  not  bims^ 
own  any  paxt  of  the  mortgage  debt,  the  mortgage  being  in  fact 
made  to  him  as  trustee  for  the  benefit  of  the  holders  of  certain 
notes,  but  not  expressing  the  trust  upon  its  face,  is  the  proper 
party  to  enforce  it  by  foreclosure  suit.^  He  not  only  holds  the 
legal  title,  under  which  he  could  maintain  an  action  to  recover 
possession  of  the  property  mortgaged  upon  condition  broken,  but 
by  his  relation  to  the  holdei*s  of  the  notes  he  is  a  trustee,  pre- 
sumptively clothed  with  the  requisite  power  to  act  for  them  in 
the  collection  of  the  debt.  Whether  such  holders  be  numerous 
or  not,  he  may  bring  suit  to  enforce  the  security  without  uniting 
those  for  whose  benefit  it  is  prosecuted.^ 


R.  R.  Co.  33  Hon  (N.  T.),  513  ;  Chicago 
&  v.  Railroad  Co.  v.  Fosdick,  106  U.  S. 
47  ;  1  Sup.  Ct.  Rep.  10 ;  Mercantile  Trust 
Co.  V.  Misaouri,  K.  &  T.  Ry.  Co.  36  Fed. 
Rep.  221 ;  36  Am.  &  Eng.  R.  R.  Cas.  2.59 ; 
Central  Trust  Co.  v.  Texas  &  St.  L.  Ry. 
Co.  23  Fed.  Rep.  846. 

^  Mercantile  Trast  Co.  v.  M.,  K.  &  T. 
Ry.  Co.  supra,  per  Brewer,  J. 

<  Fanners'  Loan  &  Trust  Co.  v.  Chi- 
cago &  A.  Ry.  Co.  27  Fed.  Rep.  146. 

<  Hays  V,  Gallon  Gas  Light  &  Coal  Co. 
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29  Ohio  St  330 ;  Coe  v.  Colarobus,  P.  & 
I.  R.  R.  Co.  10  Ohio  St.  372  ;  Savannah  ft 
M.  R.  R.  Co.  V,  Lancaster,  62  Ala.  555 ; 
Boston  &  N.  Y.  Air  Line  R.  R.  Co.  v.  Cof- 
fin, M  Conn.  150;  Hale  v.  Nashua  ft  L. 
R.  R.  60  N.  H.  333.  As  to  the  consent 
of  bondholders  to  a  foreclosare  suit  un- 
der a  statute  requiring  such  consent,  see 
Barnes  v,  Chicago,  M.  &  St.  P.  Ry.  Ca 
122  U.  S.  1. 

«  Chicago  ft  G.  W.  B.  B.  Land  Co.  v. 
Peck,  112  IlL  40S. 


PARTIES  PLAINTIFF.  [§§  887,  388. 

Upon  the  death  of  a  mortgage  trustee,  the  right  of  action  is  in 
his  successor  duly  appointed ;  and  though  the  mortgage  was  to 
the  trustee  named  in  the  mortgage,  his  heirs  and  assigns,  the 
heir  at  law  cannot  be  made  a  party  to  the  action  as  against  a 
duly  appointed  successor  in  the  trust.^ 

387.  If  there  are  two  or  more  mortgage  trustees  they 
ahould  join  in  the  foreclosure  suit,  though  one  trustee  might, 
upon  a  default,  maintain  the  action  if  the  other  refused  to  act,  in 
which  case  the  other  trustee  should  be  made  a  party  defendant.^ 

If,  however,  one  trustee  brings  a  foreclosure  suit  upon  the  re- 
quest of  a  small  minority  of  the  bondholders,  and  the  other  trus- 
tee, representing  the  great  majority  of  tlie  bondholders,  asks  for  a 
stay  of  proceedings,  offering  to  pay  up  any  of  the  bonds  secured 
by  the  mortgage  that  might  be  offered  for  payment,  together  with 
the  costs  of  the  foreclosure  suit,  such  trustee  and  the  majority  of 
the  bondholders  are  entitled  to  the  relief  sought.  No  independent 
action  to  obtain  such  relief  is  necessary.  The  bondholders  have 
no  right  other  than  the  right  to  receive  payment  in  full.  The  co- 
beneBciaries  in  the  mortgage  who  do  not  desire  a  foreclosure  are 
entitled,  upon  paying  the  claims  of  those  who  seek  a  foreclosure, 
to  be  subrogated  to  their  rights  under  the  mortgage,  or  to  an 
assignment  of  the  bonds  paid.' 

388.  A  single  bondholder,  unless  restrained  by  the  terms 
of  the  mortgage,  may  maintain  a  bill  in  equity  to  foreclose  a 
mortgage,  bringing  it  in  his  own  name,  but  for  the  benefit  of  all 
other  bondholders  as  well  as  of  himself.  In  this  respect  it  makes 
no  difference  whether  the  bondholder  is  secured  by  a  mortgage 
deed  strictly  such,  where  the  mortgagee  holds  the  title  in  trust  for 
the  holders  of  such  of  the  bonds  as  he  has  transferred,  or  whether 
he  is  secured  by  a  trust  deed  in  the  usual  form,  where  a  trustee 
holds  the  title  for  the  benefit  of  all  the  bondholders.^ 

1  Gibbes  v.  Gieenyille  &  C.  R.  R.  Co.  Co.  40  N.  H.  54S,  566 ;  Carpenter  v.  Ca- 

IS  S.  C.  228.  nal  Co.  35  Ohio  St.  307 ;  Commonwealth 

s  Tillinghast  v.  Troy  &  B.  R.  R.  Co.  4S  v.  Susq.  &  Del.  Riv.  R.  R.  Co.  132  Pa.  St. 

Hun(N.  Y.),420.  806;  Brooks  v.  Vt.  Cent.  R.  R.  Co.  14 

<  Tillinghast  v.  Troy  &  B.  R.  R.  Co.  Blatchf.  463 ;  Mercantile  Trust  Co.  v,  La- 

Bupra.  moiUe  Val.  R.  R.  Co.  16  Blatchf.  324 ;  2 

*  Mason  v.  York  ft  Cumberland  R.  R.  Jones  on  Mortg.  §  1385. 
Co.  52  Me.  82 ;  March  v.  Eastern  R.  R. 
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FORECLOSURE  PROCEEDINGS. 


A  foreclosare  suit  brought  by  a  bondholder  for  himself  and  all 
others  enures  to  the  benefit  of  all,  and  prevents  the  running  of 
the  statute  of  limitations  as  to  all.  Other  bondholders  who  choose 
to  be  made  plaintiffs  in  the  suit  may  come  in  on  petition,  in  the 
discretion  of  the  court,  even  after  the  suit  has  been  pending  sev- 
eral terms.^  Bondholders  and  holders  of  coupons,  who  refuse  to 
unite  with  the  complainant  in  the  prosecution  of  the  suit,  may  be 
johied  as  respondents.^ 

Ordinarily  a  bondholder  secured  by  a  mortgage  to  trustees  is 
not  allowed  to  sue  the  corporation  with  respect  to  any  matter 
within  the  trust,  except  when  it  appears  that  the  trustees  refuse 
or  neglect  to  act,  or  they  stand  in  a  hostile  position,  or  have  as- 
sumed a  position  prejudicial  to  the  interests  of  the  bondholders, 
or  there  is  a  vacancy  in  the  office.^  Such  neglect,  i-efusal,  or 
vacancy  he  must  allege  and  prove.^ 

A  notice  by  a  bondholder  to  the  mortgage  trustee  of  a  default 
in  the  payment  of  coupons,  and  a  request  to  him  to  foreclose  the 
mortgage  on  that  account,  not  complied  with,  are  ground  for  an 
action  of  foreclosure  by  the  bondholder  himself  only  for  such 
default,  and  are  no  ground  for  an  action  by  him  alleging  that 
the  corporation  had  neglected  to  perform  a  covenant  in  the  mort- 
gage to  pay  all  taxes  and  assessments  imposed  by  law  upon  the 
mortgaged  premises.  The  mortgage  trustee  is  not  in  such  case 
in  default  for  failing  to  institute  a  foreclosure  for  breach  of  the 
covenant  to  pay  taxes  and  assessments,  and  if  he  is  in  default  the 
bondholder  has  no  right  to  institute  a  proceeding  to  foreclose  for 
that  failure  on  the  part  of  the  corporation.^ 

After  a  mortgage  trustee  has  sued  for  a  foreclosure,  and  by  a 
supplemental  bill  has  asked  that  a  plan  of  reorganization  be  es* 
tablished,  a  single  litigating  bondholder,  who  objects  to  such  plan, 


1  Campbell  v.  Railroad  Co.  1  Woods, 
368,  376 ;  Smith  v.  Rutland  R.  R.  Co.  56 
Vt.  82 ;  33  Am.  &  Enjf.  K.  R.  Gas.  646. 

«  Hotel  Co.  V.  Wade,  97  U.  S.  13. 

*  Kiiapp  V.  Railroad  Co.  20  Wall.  117 ; 
Coal  Co.  V.  Blatchford,  1 1  Wall.  172, 177 ; 
Galveston  R.  R.  v.  Cowdrey,  11  Wall. 
459,  478 ;  Campbell  v.  Railroad  Co.  gu- 
pra;  Webb  v.  Vt.  Cent.  R.  R.  Co.  20 
Blatchf.  218;  Davies  i;.  N.  Y.  Concert 
Co.  41  Hun  (N.  Y.),  492,  497 ;  Weetjtn 
V.  St.  Paul  &  P.  R.  R.  Co.  4  Hun  (N. 
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Y.),  529;  Weetjen  v,  Vibbard,  5  lb.  265; 
Greaves  v.  Gouge,  69  N.  Y.  154;  Brinck- 
erhoff  V.  Bostwick,  88  N.  Y.  52.  56  ;  Com- 
monwealth V.  Susq.  &  Del.  Riv.  R.  R.  Co. 
122  Pa.  St.  306 ;  Credit  Co.  v.  Arkansas 
Cent  R  R.  Co.  5  McCrary,  23 ;  Chi- 
cago &  V.  R.  R.  Co.  V.  Fosdick,  106  U. 
S.  47. 

^  Morgan  v,  Kansas  Pac.  Ry.  Co.  15 
Fed.  Rep.  55. 

^  Davies  v.  N.  Y.  Concert  Co.  supra. 


PARTIES  PLAINTIFF.  [§  389. 

cannot  proceed  with  a  bill  of  foreclosure  as  an  independent  meas- 
ure, but  must  come  into  the  trustee's  suit  already  pending  for  the 
protection  of  any  rights  or  equities  he  has.^ 

A  bondholder  who  brings  a  suit  upon  bonds  of  which  otliers  are 
joint  owners  with  him,  must  join  his  coowuers  as  complainants.^ 

389.  A  Bingle  bondholder  may  insist  upon  a  foreclosure 
although  the  mortgage  provides  for  a  sale  by  the  trustee 
upon  request  of  the  majority  of  the  bondholders  secured  by 
the  mortgage.  Inasmuch  as  a  provision  in  a  railroad  mortgage 
authorizing  the  trustee,  on  the  company's  default,  to  take  posses- 
sion of  the  property,  and  upon  notice  to  sell  it,  is  a  cumulative 
remedy  which  does  not  afiEect  the  right  to  foreclose  by  bill  in 
equity,  a  provision  in  the  deed  authorizing  the  trustee,  upon  re- 
quest of  a  majority  of  the  holders  of  bonds,  to  exercise  the  power,, 
does  not  in  any  way  affect  the  right  of  a  single  bondholder,  upon 
default  of  the  company,  to  insist  upon  a  foreclosure  in  equity,  at 
least  for  the  amount  of  the  interest  overdue,  if  the  whole  princi- 
pal debt  has  not  become  due  by  lapse  of  time,  or  by  virtue  of  any 
provision  of  the  mortgage.^  This  point  is  illustrated  by  the  case 
of  Alexander  v.  Central  Railroad  of  lowa^  before  the  Circuit 
Court  of  the  United  States  for  the  District  of  Iowa.  This  com- 
pany had  executed  a  mortgage  containing  a  provision  :  ^^  And  it 
is  agreed,  in  case  of  the  default  of  the  payment  of  the  interest, 
that  the  trustee  is  expressly  authorized  and  empowered,  wpon  the 
request  in  writing  of  a  majority  of  the  owners  or  holders  of  said 
bonds,  to  enter  into  and  upon,  and  to  take  actual  poss3Ssion  of 
all  the  mortgaged  property,  and  to  sell  the  same."  And  it  was 
further  provided  that  in  case  the  company  should  make  default 
in  the  payment  of  interest,  then,  after  the  expiration  of  twelve 
months  from  the  time  it  became  due,  and  without  demand  or 
notice,  at  the  election  or  option  of  a  majority  of  the  holders  of  said 
bonds,  the  whole  principal  sum  mentioned  in  the  said  mortgage 
bonds  then  outstanding  should  forthwith  become  due  and  payable. 

A  default  having  occurred  in  the  payment  of  interest,  certain 

1  Stern  r.  WiscoDsin  Cent.  R.  R.  Co.  1  *  3  Dill.  487  ;  1  Cent.  L.  J.  543.    See, 
Fed.  Rep.  555.  also,  relating  to  the  same  case,  Farmers' 

2  Mcsschaert  v.  Kennedy,  4  McCrary,  Loan  &  Trust  Co.  v.  Cent.  R.  R.  4  Dill. 
133.  533 ;  5  Cent.  L.  J.  56 ;  Sage  o.  Cent.  R. 

s  First  Nat  Ins.  Co.  v.  Salisbary,  130     R.  Co.  93  U.  S.  412. 
Bia8S.303. 
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bondholders  requested  the  mortgage  trustee,  a  trust  company,  to 
bring  a  suit  to  foreclose  the  mortgage,  and  upou  its  refusal  bo  to 
do  they  themselves  filed  a  bill  in  equity  for  that  purpose  in  their 
own  behalf,  and  for  all  other  bondholders  who  might  be  similarly 
situated,  to  which  the  trustee  was  made  a  party  defendant.  The 
trustee  appeared  and  filed  an  answer,  setting  up  that  a  majority 
of  the  bondholders  had  never  demanded  action  on  the  part  of  the 
trustee,  and  that  it  was  willing  to  submit  to  the  direction  of  the 
court  as  to  its  duty  in  the  premises,  and  to  become  plaintiff  if  the 
court  should  so  order.  The  railroad  company  demurred  to  the 
bill,  on  the  ground  that  under  the  provision  of  the  deed  of  trust 
there  could  be  no  foreclosure  by  bondholders,  or  by  the  trustee, 
unless  a  majority  of  the  bondholders  so  desired,  and  there  was  no 
such  averment  in  the  bill.  The  court,  however,  held  that  the 
bill  was  properly  brought ;  but  if  the  plaintiffs  elected  to  dismiss 
the  bill  as  to  the  trustee,  the  latter  might  be  allowed  to  become 
a  party  plaintiff,  and  to  file  a  bill  for  the  benefit  of  all  the  bond- 
holders. The  provisions  of  the  mortgage  deed  did  not  restrict 
the  right  of  any  coupon  holder  to  foreclose  for  interest  after  a  de- 
fault for  the  requisite  time.  By  the  terms  of  the  mortgage  the 
whole  principal  would  not  become  due  upon  a  default  in  the  pay- 
ment of  interest,  except  at  the  election  of  a  majority  of  the  hold- 
ers of  the  bonds ;  and  so,  therefore,  with  such  action  on  the  part 
of  tlie  bondholders,  there  could  be  no  foreclosure  in  equity  for 
anything  more  than  the  overdue  interest.  But  to  this  extent 
any  one  of  the  bondholders  could  invoke  the  remedy  in  equity  to 
foreclose. 


390.  A  holder  of  bonds  payable  to  bearer  is  an 
payee,  who  may  maintain  a  bill  in  equity  in  his  own  name  for 
the  benefit  of  himself  and  others*  Such  a  holder  is  not  merely 
an  assignee,  but  is  a  payee  to  whom  the  promise  runs  directly.^ 

391.  When  trustees  for  bondholders  have  received  money 
applicable  to  the  payment  of  the  bonds,  each  bondholder  at  that 
time  becomes  immediately  entitled  to  the  share  of  the  money 

1  Rntten  v.  Union  Pac.  Ry.  Co.  17  Fed.  of  action,  such  as  Hay  ward  v,  Andrews, 

Rep.  480;  White  v.  Vermont  &  M.  R.  R.  106  U.  S.  672  ;  1  Sap.  Ct  Rep.  544;  New 

Co.  21  How.  575.    This  is  to  be  distin-  YorkGuaranty&I.  Co.  v.  Memphis  Water 

guished  from  cases  where  the  holder  is  an  Co.  2.  8np.  Ct.  Rep.  279. 
equitable  assignee  of  a  purely  legal  right 
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applicable  to  his  bonds,  and  can  imniediately  recoyer  the  same 
to  himself.  If  nothing  is  involved  but  the  recovery  of  the  money, 
the  right  of  each  bondholder  to  the  share  of  the  money  belong- 
ing to  him  would  be  several,  and  the  suits  would  necessarily  be 
separate,  and  probably  at  law  rather  than  in  equity.  But  in  case 
the  money  accruing  to  the  bondholders  has  remained  in  the  hands 
of  the  trustees  for  a  long  time,  and  the  mortgage  property  itself 
is  involved,  all  the  bondholders  have  a  common  interest  in  the 
property,  and  no  one  of  them  has  a  separate  right  exclusive  of 
the  others ;  and  therefore  in  such  case  the  proceedings  to  reach 
and  apply  the  property  should  be  in  equity  in  behalf  of  all  the 
bondholders.^ 

The  question,  whether  bondholders  who  have  acquired  their 
bonds  since  the  money  in  the  hands  of  the  trustees  became  appli* 
cable  to  the  bonds  are  entitled  to  share  in  that  money,  depends 
upon  the  nature  of  the  right,  and  of  the  transaction  by  which 
they  acquired  the  bonds ;  but  as  a  rule,  when  bcMids  are  trans- 
ferred, the  security,  whatever  it  is,  passes  also,  so  that  the  time 
when  holders  acquired  their  bonds  is  not  ordinarily  material.^ 

392.  It  is  not  neoeaeary  that  all  the  bondholders  should 
actually  join  in  the  suit.  When  a  foreclosure  suit  has  been 
commenced  by  bondholders  in  behalf  of  themselves  and  all  other 
bondholders  whose  bonds  are  secured  by  the  same  deed,  who 
choose  to  come  in  as  complainants  and  bear  their  share  of  the 
expenses  of  the  suit,  and  the  trustees  of  the  mortgage  are  made 
defendants,  it  is  not  necessary  that  all  the  bondholders  shall  be 
made  actual  parties,  especially  when  they  are  numerous,  and  many 
of  them  unknown.^  To  require  all  of  them  to  be  made  parties, 
and  in  the  case  of  the  death  of  any  that  the  suit  should  be  re- 
vived in  the  name  of  the  personal  representative  of  the  deceased 
party,  before  any  final  decree  could  be  rendered,  would  be  to  deny 
the  bondholders  any  relief.  The  rule  and  practice  of  courts  of 
equity  in  such  cases  is  that  the  case  may  proceed  when  the  court 
has  sufficient  parties  before  it  to  represent  all  the  adverse  inter- 

1  Dwi>hc  V.  Smiib,  13  Fed.  Rep.  50.  *  Mason  v.  York  &  C.  R.  R.  Co.  5S 

<  Dwight  p.  Smith,  niyn-a.     The  court  Me.  S3 ;  March  a,  Eaitero  R.  R.  Co.  40 

remark  io  this  case  that  the  time  when  N.  H.  548,  566 ;  Wilmer  v.  Atlanta  &  R. 

the  bond*  were  acquired  is  not  no  mate-  A.  L.  Ry.  Co.  2  Woods,  447 ;  Campbell 

Hal  as  was  supposed  and  held  in  Dwigfafe  r.  Bailioad  Co.  1  Woods,  36S. 

V.  Smith,  9  Fed.  Rep.  795. 
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ests  of  the  plaintiffs  and  defendants.  The  interests  of  the  bond- 
holders are  represented  by  the  actual  complainants,  and  by  the 
trustees  who  are  made  parties  defendant.  The  other  bondholders 
may  be  allowed  to  come  in  as  complainants,^  or  may  propound 
their  claims  before  the  master,  without  making  themselves  parties 
to  the  suit.^ 

A  holder  of  part  of  the  bonds,  secured  by  a  mortgage  of  prop- 
erty insufficient  to  satisfy  the  entire  mortgage  debt,  has  no  right 
to  appropriate  to  his  sole  benefit,  by  execution  and  sale,  the  prop- 
erty mortgaged  to  secure  all  the  bonds.  The  bondholders  have 
a  common  interest  in  the  security,  and  are  all  equally  entitled  to 
the  benefit  of  it ;  and  in  case  of  a  deficiency  of  the  fund  to  satisfy 
the  whole  of  the  debt,  a  distribution  must  be  made  in  equity 
among  all  the  holders  of  bonds  pro  rata,^  To  permit  a  bond- 
holder to  proceed  at  law  for  the  collection  of  a  part  of  the  mort- 
gage debt  by  execution  against  the  mortgaged  property  would 
prevent  a  pro  rata  distribution  in  case  of  a  deficiency,  and  would 
give  him  an  inequitable  preference  over  his  fellow-bondholders.* 

A  single  bondholder  cannot  attach  and  apply  to  the  payment 
of  his  claim  any  part  of  the  property  mortgaged  to  pay  his  own 
bonds  and  others  secured  by  the  mortgage  without  alleging  and 
proving  that  the  other  debts  secured  by  the  mortgage  have  been 
paid,  and  bringing  the  mortgage  trustees  or  other  holders  of  the 
legal  title  before  the  court.* 

Other  owners  of  bonds  may  on  petition,  in  the  discretion  of  the 
court,  be  made  parties  plaintiff  in  a  foreclosure  suit  brought  by  a 
part  of  the  bondholders  in  behalf  of  themselves  and  all  other 
bondholders  who  might  choose  to  come  into  the  suit.^ 

393.  A  Binffle  bondholder  cannot  reach  the  property  con- 
veyed to  the  trustee,  by  a  suit  to  enforce  his  individual  claim. 
The  remedy  against  the  property  conveyed  to  the  trustee  is 
through  him,  or  through  a  bondholder  acting  for  all  the  bond- 
holders.    As  to  other  property  of  the  corporation  not  conveyed 

1  In  re  Chickering,  56  Vt.  82.  monwealth  v.  Sasq.  &  Del.  Rit.  R.  R.  Co. 

^  Jones  on  Mortgages,  §  1385  ;    First  122  Pa.  St.  306. 

Nat.  Ins.  Co.  v.  Salisburj,  130  Mass.  3a3 ;  «  Fish  v.  N.  Y.  Water-Proof  Paper  Co. 

Hackensack  Water  Co.  r.  DeKay,  36  N.  29  N.  J.  £q.  16. 

J.  Kq.  548.  ft  Martin  v.  Mobile  &  O.  R.  R.  Co.  7 

*  Pennock  v,  Coe,  23  How.  117  ;  Com-  Bosh  (Ky.),  116. 

*  In  re  Chickering,  ficpro. 
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to  the  trustee,  the  bondholder  has  the  same  right  as  any  individ- 
ual creditor  to  levy  upon  it.  His  execution  cannot  be  levied  upon 
property  not  actually  owned  by  the  company,  but  conveyed  to 
trustees  by  a  mortgage  duly  recorded.  If  he  levies  upon  and  sells 
the  mortgaged  property  and  franchises  of  the  coi-poration  under  a 
judgment  for  the  principal  or  interest  of  his  bonds,  the  purchaser 
acquires  no  title  to  such  property  and  franchises.^ 

394.  One  who  holds  bonds  of  a  railroad  company  as  coU 
lateral  security  has  the  same  right  as  any  other  bondholder  to 
press  a  sale  of  the  mortgaged  property.^ 

To  a  suit  by  bondholders  to  foreclose  a  mortgage,  the  mort- 
gagor may  plead  that  the  complainants  are  not  the  absolute 
owners  of  the  bonds,  but  hold  them  as  collateral  security  for  a 
debt  less  in  amount  than  the  money  due  on  the  bonds,  and  that 
the  assignor  should  be  made  a  party  to  the  bill.^ 

In  a  suit  Hgainst  a  railroad  company  by  the  pledgees  of  its 
bonds  as  collateral  security  for  its  own  indebtedness  to  a  smaller 
amount,  a  decree  can  be  entered  for  only  the  amount  secured  by 
the  pledge.* 

395.  After  individual  bondholders  have  filed  a  bill  to  fore- 
close a  mortgage  in  behalf  of  themselves  and  all  others  in  like 
interest,  the  trustees  to  whom  the  mortgage  was  made  may 
come  in  and  ask  to  become  complainants  instead  of  defendants, 
and  their  request  will  genei*ally  be  allowed,  unless  it  appears  that 
they  have  adverse  interests,  and  are  not  in  good  faith  fulfilling 
their  trust.  So  soon  as  they  are  admitted  as  complainants,  how- 
ever, they  have  control  of  the  suit,  and  are  charged  with  the  con- 
duct of  it.  The  only  standing  the  original  complainants,  the 
bondholders,  have,  must  arise  from  an  allegation  that  the  trustees 
were  derelict  in  their  duty  ;  or  from  some  like  allegation  showing 
the  neglect  or  refusal  of  the  trustees  to  act.  When  the  trustees 
come  into  court,  deny  the  charge  of  neglect  or  unfaithfulness, 

*  Commonwealth  v.  Sasq.  &  Del.  Riv.  ^  McCardy's  Appeal,  65  Pa.  St.  290 ; 

R.  R.  Co.  122  Pa.  St.  306;  Philadelphia,  Morton  v.  N.  O.  &  Selma  Ry.  Co.  79  Ala. 

W.  &  B.  R.  R.  Co.  V,  Woelpper  64  Pa.  St.  590 ;  Gilman  r.  N.  O.  &  Selma  Ry.  Co.  72 

366 ;  Bradley  v.  Chester  Val.  R.  R.  Co.  Ala.  566. 

S6  Pa.  St.  141 ;  Philadelphia  &  B.  C.  R  *  Ackereon  v.  Lodi  Branch  R.  R.  Co. 

R.  Co.  V.  Johnson,  54  Pa.  St.  127 ;  Hack-  28  N.  J.  Eq.  542. 

eusack  Water  Co.  v.  DeKay,  36  N.  J.  Eq.  *  Jesnp  v.  City  Bank,  14  Wis.  331. 
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and  ask  to  do  what  the  bondholders  allege  they  oaght  to  do,  but 
were  unwilling  or  neglected  to  do,  and  are  allowed  to  become 
complainants,  they  then  become  masters  of  the  suit.^ 

The  trustees  iu  such  case  may  be  allowed,  in  the  discretion  of 
the  court,  to  dimiss  the  proceedings  commenced  by  the  bond- 
holders and  proceed  in  another  court.  Thus  a  bill  to  foreclose  a 
mortgage  made  by  the  Chesapeake  and  Ohio  Railroad  Company, 
brought  by  bondholders  iu  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia,^  was  dismissed  at  the  request 
of  the  trustees,  who  had  subsequently  been  admitted  as  complain- 
ants, in  order  that  they  might  be  allowed  to  proceed  in  the  courts 
of  the  State  of  Virginia,  in  which  they  had  commenced  proceed- 
ings, and  where,  as  they  alleged,  certain  difficulties  in  regard  to 
jurisdiction  which  arose  in  the  Circuit  Court  would  not  be  in  the 
way  of  their  proceedings,  and  where  they  would  have  other  ad- 
vantages in  prosecuting  the  suit.  All  the  bondholders  under  the 
mortgage  acquiescing  in  their  request,  with  the  exception  of  a  few 
holding  a  comparatively  small  amount,  the  Circuit  Court  declared 
that  for  the  court  to  determine  that  the  trustees  should  proceed  in 
that  court  and  not  elsewhere,  there  being  no  charge  of  duplicity 
or  fraud  on  their  part,  would  be  to  set  up  the  opinion  of  the  court 
as  to  what  the  best  interests  of  these  cestuis  que  trust  are  against 
those  of  themselves  and  of  the  trustees  who  are  legally  charged 
with  the  care  of  those  interests.  The  objection  to  the  original 
bill  in  this  case  being  in  large  part  on  account  of  the  absence  of 
proper  parties,  the  bondholders  who  objected  to  the  dismissal  of 
the  bill  asked  leave,  if  the  court  should  allow  the  motion  to  dis- 
miss, to  file  a  new  bill,  which  should  include  all  the  proper  parties, 
and  should  relate  back  to  the  time  of  the  filing  of  the  original  bilL 
^  A  fatal  objection  to  this  request,'*  said  Judge  Bond,  ^'  is,  that, 
now  that  the  trustees  have  undertaken  by  legal  means  to  foi'eclose 
this  mortgage,  no  bondholder  has  a  right  to  proceed  in  his  own 
name  to  foreclose*  He  can  ask  the  aid  of  a  court  of  equity  only 
on  the  ground  of  unfaithfulness,  neglect,  or  inability  on  the  part 
of  the  trustees.  Upon  due  consideration,  therefore,  the  court  will 
make  an  order  directing  the  receiver  to  settle  his  accounts  up  to 

1  Richards  v.  Chesapeake  &  O.  R.  R.        <  Richards  v.  CheMpeake  &  O.  B.  R. 
Co.  1  Haghes,  2S.     See,  also,  Fanners'     Co.  wprtu 
Loan  &  Trast  Co.  v.  Central  R.  R.  Go. 
of  Iowa,  11  West  Jnri8t,428. 

836 


PARTIES  PLAINTIFF.  [§§  396,  397. 

a  day  named  therein,  and  to  make  a  repoi-t  thereof  to  the  coart 
up  to  that  date,  whereupon  he  will  be  discharged,  and  the  com- 
plainants be  allowed  to  dismiss  their  proceedings  and  prosecute 
those  already  commenced  in  the  state  court."  In  thiis  opinion 
Chief  Jnstice  Waite  concurred. 

396.  When  a  railroad  oompany  mortga.ges  its  property  di- 
rectly to  all  its  bondholders  by  neone,  to  secure  specifically  to 
each  the  amount  due  on  the  bonds  to  him,  no  one  bondholder, 
even  when  professing  to  act  in  behalf  of  all  bondholders  who 
come  in  and  contribute  to  the  expenses  of  the  suit,  can  proceed 
alone  against  the  company,  and  ask  a  sale  of  the  property.  It  is 
a  general  rule  both  at  law  and  in  equity,  that  a  suit  upon  a  writ- 
ten instrument  must  be  brought  in  the  name  of  all  persons  who 
are  parties  to  it  or  have  an  interest  in  it.  Then,  if  it  appears  that 
the  mortgage  is  an  inadequate  security,  there  is  another  reason 
why  one  bondholder  or  a  part  of  the  bondholders  cannot  proceed 
without  the  others.  In  such  case  it  is  the  interest  of  every  bond- 
holder to  diminish  the  claim  of  every  other  bondholder.  *^  In  so 
far  as  he  succeeds  in  doing  that,  he  adds  to  his  own  security. 
Each  holder,  therefore,  should  be  present,  both  that  he  may  de- 
fend his  own  claims  and  that  he  may  attack  the  other  claims 
should  there  be  occasion  for  it.  If,  upon  a  fair  adjustment  of  the 
amount  of  the  debts,  there  should  be  a  deficiency  in  the  security, 
real  or  apprehended,  every  one  interested  should  have  notice  in 
advance  of  the  time,  place,  and  mode  of  sale,  that  he  may  make 
timely  arrangements  to  secure  a  sale  of  the  property  at  its  full 
value."  1 

397.  A  suit  by  trustees  or  a  part  of  the  bondholders  to 
foreclose  a  mortfirase  prevents  the  runniner  of  the  statute  of 
limitations  as  to  all  the  bondholders.  Whatever  the  trus- 
tees or  one  or  more  of  the  bondholders  do  in  behalf  of  all,  for  the 
enforcement  of  the  common  security,  enures  to  the  benefit  of  all. 
It  is  not  necessary  that  each  individual  bondholder  should  bring 
a  suit  in  his  own  name  to  enforce  the  mortgage  to  prevent  the 
effect  of  the  lapse  of  time  on  his  right  to  enforce  it.^ 

1  Railroad  Co.  v.  Orr,  18  Wall  471,  475.         >  In  re  Chickering,  56  Vt.  82. 
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III.   Parties  Defendant. 

398.  The  bondholders  for  whose  benefit  a  mortgage  of  the 
property  and  freuichises  of  a  raUroad  oompany  has  been  made 
to  trustees  are  not  generally  necessary  or  proper  parties  to  a  bill 
in  equity  brought  by  the  trustees  against  the  company  to  fore- 
close the  mortgage.^ 

A  trustee  for  bondholders  represents  their  interests,  and  when 
made  a  party  to  a  suit  affecting  their  interests,  they  are  as  much 
bound  by  the  decree  rendered  in  the  suit  as  if  they  were  individ- 
ually made  parties  to  the  suit.  If  a  trustee,  who  is  made  a  party 
to  the  suit,  is  himself  a  bondholder,  he  cannot  afterwards  litigate 
the  same  subject  matter  in  his  individual  capacity.  If  he  owned 
the  bonds  at  the  time,  he  is  bound  because  he  was  representing 
himself.  If  he  has  bought  them  since  the  suit,  he  is  bound  as 
privy  to  the  person  who  was  represented.^ 

Individual  bondholders  will  not  be  made  parties  to  the  suit 
unless  they  allege  some  malfeasance  or  incompetency  on  the  part 
of  the  trustee.^  The  fact  that  the  trustees  have  approved  a  plan 
of  reorganization  proposed  by  one  set  of  bondholders  is  no  ground 
for  allowing  another  set  to  become  parties  to  the  suit.  But  if  in 
Buch  case  one  set  of  bondholders  alleges  that  the  trustee  had  es- 
poused the  interests  of  those  supporting  a  plan  of  reorganization, 
and  that  improper  compensation  and  extravagant  amounts  for 
expenditures  had  been  allowed  to  the  receiver,  these  objecting 
bondholders  should  be  allowed  to  become  parties  so  far  as  to  per- 
mit an  examination  of  these  charges.^ 

1  Shaw  V.  Norfolk  Connty  R.  R.  Co.    The  trustees  are  regarded  as  mereljr  ens- 

5  Gray  (Mass.),  162 ;  In  re  Atlantic,  M.     todians  of  the  legal  title  for  the  benefit 

6  O.  R.  R.  3  Hughes,  320 ;  Wetmore  v.  of  the  bondholders ;  and  it  is  declared 
St.  Panl  &  Pacific  R.  R.  Co.  I  McCrary,  that  there  is  nothing  in  that  relation 
466;  Vose  v.  Bronson,  6  Wall.  452 ;  Chi-  which  makes  the  trustees  general  agents 
cago,  R.  I.  &  P.  R.  R.  Co.  v,  Howard,  7  for  the  bondholders  as  to  all  matters  af- 
Wall.  392 ;  Shaw  v.  Little  Rock  &  Ft.  S.  fecting  the  bonds.  Harrisbuig  &  £.  R. 
R.  R.  Co.  100  U.  S.  605.  In  Pannsyl-  R.  Co.'s  App.  36  Am.  &  Eng.  R.  R.  Caa. 
▼aaia,  however,  it  is  held  that,  in  a  pro-  249. 

oeeding  attacking  the  validity  of  a  mort.  >  Corcoran  v.  Chesapeake  &  O.  Canal 

gage  and  the  bonds,  bondholders  are  nee-  Co.  94  U.  S.  741. 

essary  parties  to  a  suit  brought  to  ad.  *  In  re  Atlantic,  Miss.  &  Ohio  R.  R. 

judge  void   a  mortgage,  and  the  bonds  supra.    So  where  the  corporation  itself  is 

secured  thereby,  given  by  a  corporation  ;  a  defendant.  In  re  Ferris,  15  Atl.  Rep.  751. 

and  that  service  on  the  trustees  alone  is  *  De  Betz's  Petition,  9  Abb.  N.  C.  (N. 

not  mffident  to  bind  the  bondholders.  Y.),  246. 
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A  bondholder  is  not  a  necessary  party  whether  the  mortgage 
constitutes  a  prior  or  subsequent  incumbrance,  or  whether  the 
trustees  be  complainants  or  defendants  in  the  suit  A  bond- 
holder is  a  privy  in  interest,  and  may  come  in  to  defend  pro  in- 
teresse  «tio,  but  his  rights  are  affected  by  a  decree  against  a 
trustee.  He  does  not  stand  in  the  attitude  of  a  stranger  claim- 
ing collaterally,  but  comes  in  under  the  mortgage.^ 

399.  A  state  which  has  indorsed  the  bonds  of  a  railrocul 
oompany,  emd  has  a  statutory  lien  upon  the  property  of  the 
company  for  their  payment,  has  an  interest  in  a  suit  instituted  by 
the  holders  of  such  bonds  praying  that  they  may  be  subrogated 
to  the  lien  and  rights  of  the  state,  and  that  the  lien  be  estab- 
lished,  and  should  be  made  a  party  if  possible.  But  the  fact  that 
the  state  cannot  be  made  a  party  is  a  sufficient  reason  for  excusing 
her  absence  from  the  surt.^  If  the  suit  be  in  the  Circuit  Court 
of  the  United  States  within  the  state  interested,  and  against  a 
corporation  organized  under  the  laws  of  that  state,  while  it  is 
impossible  to  make  the  state  a  defendant,  she  cannot  even  by  her 
own  consent  be  made  a  party  complainant,  for  that  would  oust 
the  jurisdiction  of  the  court.^  *'  Suppose,"  said  Judge  Woods, 
*^  we  turn  the  complainants  out  of  this  courl  because  the  state  is 
not  a  party.  If  they  go  into  the  state  court,  they  are  met  by  the 
same  difficulty,  for  the  state  will  not  allow  herself  to  be  sued 
in  her  own  courts.  Can  it  be  possible  that  these  complainants 
are  without  remedy  against  the  railroad  company  because  their 
bonds  are  indorsed  by  the  plighted  faith  of  the  State  of  Ala- 
bama? It  would  be  a  reproach  to  the  administration  of  justice 
to  so  hold."  The  complainants  do  not  ask  any  relief  against  the 
state,  but  only  a  decree  against  the  railroad  company  for  the 
unpaid  interest  upon  the  bonds,  and  for  a  sale  of  the  property 
pledged  as  security.  Although  the  state  is  interested  in  having 
the  property  fairly  applied  to  the  extinguishment  of  the  security, 
there  is  no  reason  why  she  must  necessarily  be  made  a  party  to  a 
suit  in  which  no  decree  is  sought  against  her.  ^^  The  indorser  of 
a  note  secured  by  a  mortgage  is  not  a  necessary  party  to  a  suit  to 

1  Iowa  CoantT  v.  Mineral  Point  R.  R.        ^  Dayis  v.  Gray,  16  Wall.  203,  220. 
Co.  24  Wis.  93;  McElrath  v.  Pittsburgh  &        *  Young  v.  Montgomery  &  £.  B.  B. 
S.  R.  R.  Co.  68  Pa.  St.  87 ;  Campbell  v.    Co.  2  Woods,  606,  613. 
Railroad  Co.  I  Woods,  368. 
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foreclose  the  mortgage.  If  the  state  has  paid  any  interest  on 
these  bonds,  and  is  thereby  entitled  to  any  part  of  the  proceeds 
of  the  mortgaged  property,  she  can  propound  her  claim  before 
the  master,  and  it  will  be  allowed."  Neither  is  the  fact  that  the 
state  cannot  be  sued  any  reason  why  the  holders  of  the  bonds 
should  not  be  subrogated  to  the  rights  of  the  state  and  have  the 
benefit  of  the  security.  Subrogation  is  an  equitable  principle, 
and  is  resorted  to  in  order  to  prevent  a  failure  of  justice. 

400.  Whether  the  United  States  can  compulsorily  be 
made  a  defendant  in  a  suit  to  foreclose  a  mortgage  on  a  railway 
upon  which  it  holds  a  lien  or  mortgage  is  an  unsettled  question ;  ^ 
though  Mr.  Justice  Grier,  in  the  Circuit  Court  of  the  United 
States,  has  held  that  a  mortgagee  may  have  an  effectual  decree  of 
foreclosure  where  the  United  States  is  the  owner  of  the  equity  of 
redemption,  on  a  notice  given  in  such  manner  as  the  court  may 
prescribe,  if  the  land  be  not  held  for  government  purposes.^ 

401.  A  subsequent  mortgagee  not  made  a  party  to  a  bill  to 
foreclose  a  prior  mortgage  is  unaffected  by  a  sale  under  a  decree 
rendered  in  such  suit,  and  consequently  he  cannot  have  an  in- 
junction to  restrain  such  sale.  He  may  redeem  at  any  time  by 
tendering  the  amount  due  ;  and  if  only  the  interest  on  the  prior 
mortgage  is  due  he  may  redeem  on  tendering  that.^  The  Jackson- 
ville, Pensacola,  and  Mobile  Railroad  Company  issued  bonds  un- 
der the  Internal  Improvement  Act  of  the  State  of  Florida,  which 
the  trustees  of  the  fund  guaranteed  upon  the  condition  provided 
by  the  act,  that  the  bonds  should  be  a  first  lien  on  the  road,  and 
on  the  failure  of  the  company  to  provide  and  pay  the  interest, 
and  one  per  cent,  per  annum  for  sinking  fund,  it  should  be  the 
duty  of  the  trustees,  after  thirty  days  from  default,  to  take  pos- 
session of  the  road  and  property,  and  advertise  and  sell  it  to  the 
highest  bidder,  and  apply  the  proceeds  to  purchasing  and  cancel- 
ling outstanding  bonds  of  the  company,  or  incorporate  them  with 
the  sinking  fund.  Default  was  made,  and  the  trustees  sold  the 
railroad  for  a  sum  sufficient  to  retire  the  guaranteed  bonds  of  the 
company ;  but  the  purchasers,  after  paying  a  portion  of  the  pur- 

1  Meier  v,  Kansas  P.  By.  4  Dill.  378.  *  Memphis  &  Little  Rock  R.  R.  Co.  «. 

3  Elliot   V.  Van  Voorst,  3  Wall.  Jr.     State,  37  Ark.  632. 
299. 
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chase  money  with  which  a  portion  of  these  bonds  were  retired, 
managed  to  get  a  deed  of  the  property,  and  evaded  or  failed  to 
pay  the  balance.  The  holders  of  some  of  the  outstanding  bonds 
then  brought  a  bill  against  the  holders  of  the  property  on  the 
equity  of  the  vendor's  lien,  to  compel  the  payment  of  the  balance 
of  the  purchase  money,  and  obtained  a  decree  and  execution.  A 
holder  of  second  mortgage  bonds  of  the  company,  who  was  not 
made  a  party  to  either  the  suit  to  foreclose  the  lien  of  the  guar- 
anteed bonds,  or  to  the  suit  by  the  holders  of  such  bonds  to  ob- 
tain payment  of  the  balance  of  the  purchase  money,  filed  a  bill  to 
enjoin  the  sale.  He  claimed  among  other  things  that  the  princi- 
pal of  the  first  mortgage  bonds  was  not  due  at  the  time  of  the 
sale  by  the  trustees  of  the  improvement  fund,  and  that  the  second 
mortgagees  ought  to  have  the  privilege  of  redeeming ;  but  as  he 
was  not  injured  by  the  sale  already  had,  and  could  not  be  injured 
by  the  proposed  sale,  his  prayer  was  denied.^ 

A  subsequent  mortgagee,  though  made  a  party  to  the  bill,  if  the 
decree  does  not  cut  ofiE  his  lien,  may  redeem  from  the  foreclosure 
sale.^ 

402.  In  a  foreclosure  suit  by  bondholders  holdinfir  lands 
secured  by  a  first  mortgage  on  part  of  the  road,  and  by  a 
second  mortgage  on  the  rest,  asking  for  an  account  of  the  earn- 
ings received  from  the  different  parts  of  the  road,  and  for  the  ap- 
pointment of  a  receiver,  the  trustees  of  the  second  mortgage  are 
necessary  parties.' 

To  a  suit  by  bondholders  under  a  first  mortgage  to  compel  the 
mortgage  trustees  to  take  possession  of  the  mortgt^ed  property, 
bondholders  under  a  second  mortgage  to  the  same  trustees  are  not 
necessary  parties.  The  trustees  have  no  adverse  interest,  and 
they  are  the  fittest  representatives  of  the  second  mortgage  bond- 
holders.^ 

The  owner  of  the  equity  of  redemption  and  the  lessee  in  pos- 
session are  necessary  parties  defendant.^ 

1  Searles  r.  Jacksonville,  P.  &  M.  R.  K.  *  First  Nat.  Ins.  Co.  v.  Salisbury,  130 

Co.  2  Woods,  621.  Mass.  303. 

'  Simnious  v.  Taylor,  38    Fed.   Rep.  *  Beekman  v,  Hadson  Riv.  W.  S.  Ry. 

682.  Co.  35  Fed.  Rep.  8 ;  36  Am.  &  Eng.  R.  R. 

*  Mercantile  Trust  Co.  v.  Portland  &  O.  Cos.  321 ;  Jones  on  Mortgages,  §  1406- 

B.  R.  Co.  10  Fed.  Rep.  604.  1413. 
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403.  Subsequent  judgment  creditors.  —  A  mortgage  or  judg- 
ment prior  in  point  of  time  is  paramount  to  a  subsequent  judg- 
ment which  is  first  enforced ;  and  if  it  be  enforced  by  a  bill  in 
equity  to  which  the  owner  of  the  second  judgment^  or  of  the  title 
acquired  under  it,  is  not  made  a  party,  such  junior  judgment  cred- 
itor, or  the  purchaser  under  his  execution,  would  have  the  right 
to  redeem  even  after  the  statutory  period  of  redemption  had  ex- 
pired, because  his  rights  would  not  be  cut  off  by  a  foreclosure 
suit  to  which  he  was  not  made  a  party.  This  point  is  illustrated 
by  one  phase  of  the  litigation  in  respect  to  the  La  Crosse  and 
Milwaukee  Railroad  Company,  afterwards  the  Milwaukee  and 
Minnesota  Company,  and  the  Milwaukee  and  St.  Paul  Railway 
Company.^  Without  following  in  detail  the  complicated  facts  of 
the  case,  the  legal  point  is  made  clear  by  the  illustrations  and  rea- 
soning of  Mr.  Justice  Dyer.  ^^  Suppose  a  second  mortgagee  fore- 
closes his  mortgage  and  takes  title  under  his  foreclosure  sale,  but 
does  not  take  possession.  Suppose  then  a  prior  mortgagee  fore- 
closes his  mortgage,  does  not  make  the  second  mortgagee  a  party, 
takes  title  under  his  foreclosure  sale  and  gets  possession,  who  has 
the  paramount  legal  title  ?  Clearly  the  prior  mortgagee,  but  the 
second  mortgagee's  right  of  redemption  is  not  cut  off  because  he 
was  not  a  party  to  the  proceeding.  Let  us  follow  it  further. 
Suppose  the  prior  mortgagee  forecloses  his  mortgage,  does  not 
make  a  second  mortgagee  a  party,  and  gets  title  under  a  fore- 
closure sale.  The  second  mortgagee  is  in  possession,  holding  title 
under  a  foreclosure  of  his  mortgage.  The  paramount  title  is 
again  in  the  prior  mortgagee,  but  he  cannot  have  a  writ  of  assist- 
ance or  other  process  in  his  foreclosure  proceeding  against  the 
second  mortgagee  to  get  possession  of  the  premises,  because  that 
second  mortgagee  was  not  a  party  to  his  suit.^  The  equity  of  re- 
demption of  that  mortgagee  is  not  cut  off,  and  if  the  prior  mort- 
gagee would  get  possession,  in  case  the  second  mortgagee  does  not 
redeem,  he  must  bring  ejectment.  I  mention  these  only  as  illus- 
trations of  the  general  principle.  Now  a  judgment  creditor  with 
a  posterior  lien  issues  execution,  sells  the  property,  and  takes  title. 
A  prior  judgment  creditor  prosecutes  his  bill  in  equity  to  enforce 

1  Howard  v,  Miiwaakee  &  St  Paul  Ry.  ^  See,  on  this  point,  Terrell  r.  Allison, 

Co.  7  Biss.  73, 80.   And  see  Railroad  Co.  v.  21  Wall.  289 ;  Hickey  v.  Stewart,  3  How. 

James,  6  Wall.  750 ;  Bronson  v.  La  Crosse  750. 
&  M.  R.  R.  Co.  2  WaU.  283. 
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the  lien  of  bis  judgment.  The  party  in  possession  is  sole  defend- 
ant in  the  bill.  A  decree  is  rendered  enforcing,  not  any  lien 
created  by  the  decree,  but  the  lien  of  the  judgment  as  of  the  date 
of  the  judgment,  and  a  sale  is  ordered.  The  sale  transpires,  and 
then  a  contest  arises  upon  the  legal  titles  held  respectively  by  the 
purchaser  under  the  decree  and  the  purchaser  under  the  execu- 
tion sale  upon  the  subsequent  judgment.  I  cannot  come  to  any 
other  conclusion  than  that  the  purchaser  under  the  decree  founded 
upon  the  first  judgment  in  this  state  of  the  case  takes  the  par- 
amount legal  title.  True,  the  plaintifiE  was  not  a  party  to  the  bill 
filed  upon  the  prior  judgment,  but  the  omission  to  make  him  a 
party  did  not  give  him  superior  legal  rights.  For  rank  of  legal 
title  we  must  look  to  the  judgments  from  which  the  respective 
titles  flow." 

404.  As  a  general  rule  it  is  neither  necessary  nor  proper  to 
make  prior  mortgagees  parties  to  a  foreclosure  suit,^  unless 
a  receiver  is  prayed  for.^  Of  course  if  the  prior  mortgagees  as- 
sent to  a  sale  of  the  entire  property,  and  such  a  sale  is  desired, 
they  must  be  made  parties  to  the  bill.  It  may  sometimes  be 
necessary  or  proper  to  make  prior  mortgagees  parties  in  order 
to  settle  the  amounts  for  which  the  mortgages  are  liens  upon 
the  property,  as  otherwise  a  purchaser  at  the  foreclosure  sale 
cannot  know  before  bidding  what  the  value  of  the  property  to  be 
sold  may  be ;  and  the  complainants  in  the  bill  should  put  them- 
selves in  a  position  to  inform  purchasers  what  is  the  actual  amount 
of  prior  incumbrances.^  In  the  case  of  ordinary  mortgages,  it  is 
seldom  necessary  to  resort  to  any  legal  proceeding  to  determine 
the  amount  of  the  prior  incumbrances ;  but  with  railroad  mort- 
gages this  necessity  more  often  arises,  especially  when  there  have 
been  successive  mortgages  of  portions  of  a  road  and  afterwards 
of  the  entire  road  or  of  a  consolidated  road  ;  ^  or  when  other  com- 
plications have  arisen  to  render  the  amounts  for  which  the  mort- 
gages are  valid  liens  lies  uncertain. 

1  Jones  on  Moi-tgaj^es,  §  1439  ;  Rose  r.        ^  Miltenberger  v.  Logansport  Rj.  Co. 

Page,  2  Sim.  471 ;  Richards  v.  Cooper,  5  106  U.  S.  286. 

Bear.  304 ;  Payne  v.  Hook,  7  Wall.  425,        *  Richards  v.  Chesapeake  &  O.  R.  R. 

432 ;  Jerome  v.  McCarter,  94  U.  S.  734,  Co.  I  Hughes,  28,  3.5. 
736 ;  Wabafih^  St.  L.  &  P.  Ry.  Co.  v.  Cen-        «  Metropolitan  Trust  Co.  v.  Tonawanda 

txal  Trust  Co.  22  Fed.  Rep.  138;  Wood-  V.  &  C.  R.  R.  Co.  43  Hun  (N.  Y.),  521. 
worth  V,  Blair,  112  U.  S.  8. 
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To  make  the  prior  mortgagee  a  party,  unless  there  is  a  volan- 
tary  appearance,  there  must  be  a  service  of  process  upon  him.  A 
railroad  mortgage  is  usually  made  to  trustees,  who  represent  the 
bondholders  in  all  matters  a£Eecting  their  rights  in  court.  But 
sometimes  the  bondholders  are  themselves  the  mortgagees,  and  is 
such  case  service  of  process  must  be  made  upon  the  individual 
bondholders  in  order  to  make  them  parties  defendant.  No  gen- 
eral notice  calling  on  them  to  present  their  claims  will  make  them 
parties  or  bind  them.  If  they  are  represented  in  the  case  by 
trustees,  then  a  notice  calling  npon  them  to  present  their  bonds 
before  the  master  would  be  binding.  But  if  they  are  in  no  way 
represented  in  the  suit,  their  rights  are  not  affected  by  any  de- 
cree that  may  be  rendered  in  the  case.^ 

If  a  prior  mortgagee  is  made  a  party  to  a  foreclosure  bill  on  the 
ground  that  a  receiver  is  prayed  for,  and  the  order  appointing  a 
receiver  is  immediately  served  upon  the  prior  mortgagee,  he 
should  protect  his  interests  promptly,  or  he  will  be  bound  by  the 
appointment,  and  by  the  subsequent  authorized  acts  of  the  re- 
ceiver.2 

So  long  as  a  doubt  exists  as  to  the  character  and  extent  of  a 
mortgage  lien,  a  court  of  equity  will  not  expose  the  property  to 
sale  under  it,  if  the  interest  be  capable  of  being  reduced  to  a  cer- 
tainty.^ In  like  manner  where  the  effort  of  the  junior  mortgagee 
is  to  obtain  a  sale  of  the  entire  property  or  estate,  and  not  merely 
of  the  equity  of  redemption,  there  is  reason  for  making  the  prior 
incumbrancers  parties,  for  they  have  an  immediate  interest  in  the 
decree.* 

A  decree,  declaring  a  mortgage  to  be  a  first  lien  upon  the  prop- 
erty and  franchises  of  a  railroad  company,  gives  it  no  precedenoe 
over  the  prior  lien  of  a  party  who  had  no  notice  of  the  proceed- 
ings, and  was  not  a  party  nor  privy  to  the  decree.^ 

406.  When  a  foreclosure  is  sought  subject  to  prior  Hens, 
the  prior  lien-holders  are  not  prejudiced  by  the  proceedings,  and 

1  Young  i;.  Montgomery  &  £.  R.  R.  9  N.  Bank  R.  298 ;  Jerome  v.  McCarter, 

Co.  2  Woods,  606,  per  Woods,  J.  94  U.  S.  734. 

3  Miltenberger  v.  Logansport  Ry.  Co.  ^  PerStrong,  J.,  in  Jeromev.  McCarter, 

106  tJ.  S.  286.  supra, 

*  Sutherland  v.  Lake  Superior  Ship  <^  Pittsburgh,  C.  &  St.  L.  Rj.  Co.  v.  Mar- 
Canal,  R.  R.  &  Iron  Co.  1  Cent.  L.  J.  127 ;  shall,  85  Pa.  St  187. 
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shoald  not  be  made  parties  to  them.^  Senior  mortgagees  will  not 
be  made  parties  on  their  petition  for  the  purpose  of  allowing 
them  to  contest  a  reorganization  of  the  company,  if  it  does  not 
appear  that  the  sufficiency  of  their  security  is  thereby  impaired. 
If  their  rights  are  in  any  way  impaired  they  should  bring  a  sepa- 
rate action,  either  through  their  trustee,  or,  if  he  is  hostile,  then  in 
their  own  names.^  Neither  will  prior  mortgagees  be  allowed  to 
intervene  for  the  purpose  of  petitioning  to  have  the  amount  of 
their  liens  paid  out  of  the  proceeds  of  a  foreclosure  sale  made  sub- 
ject to  such  liens.^ 

406.  In  a  finut  to  f oreoloBe  a  mortgafire,  a  prior  morteragee 
of  a  part  of  the  property  may  be  made  a  party,  for  if  upon  a 
sale  under  the  first  mortgage  there  should  be  a  deficiency,  it  may 
become  a  question  whether  such  deficiency  is  an  indebtedness 
against  the  other  property,  subordinate  to  the  mortgage  thereon, 
or  prior  thereto,  and  this  question  should  be  determined,  because 
the  value  of  the  other  mortgage  and  of  the  property  itself  is 
affected.^  But  such  prior  mortgagee  is  entitled  to  have  leave  to 
institute  separate  foreclosure  proceedings,  and  to  have  the  prop- 
erty covered  by  his  mortgage  sold  by  itself,  in  the  absence  of  any 
equitable  reasons  estopping  him  from  insisting  on  such  right.  He 
dealt  with  the  mortgagor  owning  the  particular  piece  of  property 
upon  the  security  of  which  be  loaned  his  money ;  and  it  is  his 
right  to  have  that  particular  property  sold  by  itself,  and  not  have 
his  property  put  up  for  sale  with  other  property,  so  that  he  can 
protect  bis  own  interests,  without  being  obliged  to  buy  other 
property  which  he  does  not  care  for.^ 

407.  Priority  of  title  may  be  tried  in  the  foreclosure  suit. 
It  is  competent  in  a  foreclosure  suit  to  make  one  a  defendant  who 
claims  an  equitable  or  legal  title  to  the  property  superior  to  the 
title  of  the  mortgagee,  when  the  latter  asserts  that  such  title  is 

1  McMurtry  v.  Montgomery  Masonic  the  time  being  in  cane  negotiations  are 

Temple  Co.  86  Ky.  206 ;  5  S.  W.  Rep.  pending  for  the  sale  of  the  entire  property 

570;  McHenry's  Petition,  9  Abb.  N.  C.  under  a  general  mortgage.    Central  Trust 

(N.  T.)  256;  Wabash,  St.  L.  &  P.  Ry.  Co.  Co.  v,  Wabash,  St.  L.  &  P.  Ry.  Co.  25 

p.  Central  Trust  Co.  22  Fed.  Rep.  138.  Fed.  Rep.  693. 

*  McHenry's  Petition,  supra.  *  Olyphant  v.  St.  Louis  Ore  &  Steel  Ca 

s  Woodworth  v.  Blair,  112  U.  S.  8.  23  Fed.  Rep.  465. 

The  petition  of  a  prior  mortgagee  to  *  Olyphant  v,  St.  Lonis  Ore  &  Steel  Ca 

intervene  in  this  way  will  be  denied  for  $upra, 
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not  superior  to  his  title  under  the  mortgage,  but  is  subordinate 
thereto.  If  it  turns  out  that  the  title  of  the  defendant  is  a  prior 
legal  or  equitable  title,  a  decree  would  not  affect  his  rights,  and 
the  bill  should  be  dismissed  as  to  him.  The  question  of  priority 
of  title  can  be  tried  in  the  foreclosure  suit,  if  the  bill  contains 
proper  averments  that  the  defendant's  title  is  subordinate  to  the 
title  of  the  mortgagee.^  Where  prior  mortgagees  have  been  made 
parties  to  a  foreclosure  suit,  the  court  may  of  its  own  motion  order 
the  bills  to  be  dismissed  as  to  such  mortgagees,  for  they  ought 
not  to  be  put  to  the  expense  of  making  a  defence.^  But  if  a  per- 
son claiming  a  prior  lien  is  made  a  defendant,  is  served  with  pro- 
cess and  appears  but  fails  to  answer,  and  a  decree  is  entered  de- 
claring the  mortgage  for  the  enforcement  of  which  the  action  is 
brought  a  first  lien,  and  directing  a  sale  which  is  duly  made,  the 
person  claiming  a  prior  lien,  after  waiting  eleven  years  before 
doing  anything,  is  estopped  by  the  decree  in  the  foreclosure  suit.' 
Upon  the  foreclosure  of  a  mortgage  upon  a  distinct  portion  of 
a  railroad,  the  mortgagee  of  another  distinct  portion  is  not  a  nec- 
essary party.  When  the  mortgagees  of  distinct  divisions  of  the 
road  both  claim  the  same  property,  as  for  instance  the  machin- 
ery, rolling  stock,  franchises,  and  privileges  of  the  entire  road, 
the  question  what  the  mortgages  cover  is  one  which  cannot  be  de- 
termined in  a  suit  for  foreclosure  brought  by  one  of  the  mort- 
gagees.^ 

408.  Unsecured  creditors  of  a  corporation  are  not  neoes- 
sary  or  proper  parties  to  an  action  to  foreclose  a  mortgage  upon 
its  property  and  franchises,  and  they  have  no  right  to  intervene 
therein.  Any  adjudication  made  against  the  mortgagor  is  binding 
upon  them.^ 

409.  A  temporary  reoeiver  of  a  corporation,  appointed  in 
an  action  by  the  attorney  general  to  dissolve  it  on  the  ground 
of  its  insolvency,  is  not  a  necessary  party  to  a  suit  subsequently 
brought  to  foreclose  a  mortgage  made  by  the  corporation ;  for  such 

1  Harland  r.  Bankers'  &  M.  Tel.  Co.        «  Woods  r.  Pittsburgh.  C.  &  St.  L.  Ry. 
33  Fed.  Rep.  199 ;  Lewis  v.  Smith,  9  N.     Co.  99  Pa.  St.  101. 
Y.  .502,  514.  515.  *  Branson  v.  Railroad  Co.  2  Black,  524. 

«  Wabash.St.L.&P.Ry.Co.i;.C6ntzBl        *  Branson  p.  R.  R.  Co.  supra;  Stout 
Tmst  Co.  22  Fed.  Rep.  133.  v.  Lye,  103  U.  S.  66 ;  Herring  v.  N.  Y., 

L.  E.  &  W.  R.  R.  Co.  105  N.  Y.  340. 
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a  temporary  receiver  in  such  action  is  not  vested  with  the  title  to 
the  property  of  the  corporation.  This  remains  in  the  corporation 
until  a  final  judgment  of  dissolution  is  entered,  when  a  final  re- 
ceiver or  assignee  is^appointed  to  take  it.  The  temporary  receiver 
is  not  a  trustee  for  creditors ;  he  is  a  mere  custodian  and  manager 
of  the  property  under  the  direction  of  the  court  during  the  pen- 
dency of  the  action.^  The  court  may,  however,  in  its  discretion 
allow  such  temporary  receiver  to  intervene  in  the  foreclosure  suit.^ 

410.  Individual  stockholders  are  not  generally  allowed  to 
become  parties  to  a  foreclosure  suit  against  a  corporation.^  In 
a  special  case,  however,  where  there  is  an  allegation  that  the 
directors  fraudulently  refused  to  attend  to  the  interests  of  the  cor- 
poration, a  court  of  equity  will,  in  its  discretion,  allow  a  stock- 
holder to  become  a  party  defendant,  for  the  purpose  of  protecting 
his  own  interests  against  unfounded  or  illegal  claims  against  the 
company ;  and  he  will  also  be  permitted  to  appear  on  behalf  of 
other  stockholders  who  may  desire  to  join  him  in  the  defence.^ 
"  But  this  defence,"  says  Mr.  Justice  Nelson,  "  is  independent  of 
the  company  and  of  its  directors,  and  the  stockholder  becomes  a 
real  and  substantial  party  to  the  extent  of  his  own  interests  and  of 
those  who  may  join  him,  and  against  whom  any  proceeding,  order, 
or  decree  of  the  court  in  the  cause  is  binding,  and  may  be  enforced. 
It  is  true,  the  remedy  is  an  extreme  one,  and  should  be  permitted 
by  the  court  with  hesitation  and  caution  ;  but  it  grows  out  of  the 
necessity  of  the  case  and  for  the  sake  of  justice,  and  may  be  the 
only  remedy  to  prevent  a  flagrant  wrong." 

Generally,  before  individual  stockholders  will  be  allowed  to 
set  up  in  defence  of  a  foreclosure  the  mismanagement  of  the 
affairs  of  the  corporation  in  the  interest  of  the  holders  of  a  ma- 
jority in  interest  of  the  stock  and  bonds,  they  must  show  a  de- 
mand upon,  or  refusal  by,  the  directors  or  stockholders,  to  make 
this  defence.^ 

1  HerriDg  v.  N.  T.,  L.  £.  &  W.  R.  R.  239  ;   Foster  v.  Mansfield,  C.  &  L.  M.  R. 

Co.  105  N.  Y.  340.  R.  Co.  36  Am.  &  Eng.  R.  R.  Cas.  281. 

«  Herring  v.  N.  T.,  L.  E.  &  W.  R.  R.  *  Bronson  v.  La  Crosse  &  M.  R.  R.  Co. 

Co.  supra,  2  Wall.  283. 

'  Des  Moines  Gas  Co.  v.  West,  50  Iowa,  ^  Alexander  v,  Searcy,  tupra  ;  Hawes  v. 

16;  Alexander  v.  Searcy  (Ga.),  8  S.  E.  Oakland,  104  U.  S.  450  ;  Dimpfell  v.  Ohio 

Rep.  630;  36  Am.  &  Eng.  R.  R.  Cas.  &  M.  Ry.  Co.  110  U.  S.  209;  3  Sop.  Ct 

Rep.  573. 
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The  stockholders  of  a  corporation  need  not  be  individually 
made  parties  to  a  suit  by  its  creditors  to  obtain  satisfaction  out  of 
surplus  proceeds  of  a  foreclosure  sale,  where  the  stockholders  are 
represented  both  by  the  corporation  and  by  a  committee  of  their 
own.^ 

Where  a  void  sale  of  corporate  property  has  been  made  under 
a  deed  of  trust,  and  the  property  has  been  delivered  to  the  pur- 
chaser, the  trustees  and  the  purchaser  are  liable  to  the  corpora- 
tion for  the  proceeds  ;  yet  a  decree  against  them  will  not  be  made 
in  a  proceeding  by  two  stockholders  holding  small  interests  to 
which  the  corporation  is  not  a  party,  though  the  suit  be  brought 
by  these  stockholders  on  behalf  of  themselves  and  all  similarly 
situated  who  may  come  in  to  prosecute  when  after  a  long  period 
no  other  shareholder  comes  forward  to  join  in  the  suit.^ 

411.  Where  a  stookholder  may  intervene.  —  After  a  suit  in 
equity  has  been  properly  instituted  against  a  railroad  company, 
its  officers  enjoined  and  a  receiver  appointed,  a  decree  pro  con- 
fesso  entered,  and  an  authentic  report  of  the  facts  made  to  the 
court,  which  has  thereupon  ordered  a  sale  of  the  property  of  the 
company,  an  individual  stockholder  cannot  be  permitted  to  inter- 
vene in  the  suit  and  file  a  cross-bill  in  the  cause  on  a  general 
charge  of  fraud  and  collusion  on  the  part  of  the  receiver,  and  an 
erroneous  judgment  on  the  part  of  the  court  in  making  the  order. 
The  receiver  of  the  Memphis,  El  Paso,  and  Pacific  Railroad  Com- 
pany reported,  among  other  things,  that  prior  to  the  late  civil 
war  the  company  had  surveyed  a  route  from  the  eastern  boun- 
dary of  Texas  to  El  Paso,  and  had  graded  about  sixty-five  miles 
of  its  road,  but  had  not  paid  the  contractor ;  that  after  the  war, 
about  twenty  or  twenty-five  miles  of  road  had  been  graded,  about 
three  miles  of  track  had  been  laid  down,  and  loose  rails  had 
been  dropped  along  the  line  for  a  few  miles  further.  **  Ten  loco- 
motives, purchased  in  France,  together  with  a  lot  of  about  one 
hundred  and  twenty  tons  of  railroad  iron,  had  been  detained  at 
New  Orleans  for  non-payment  of  duties,  which,  in  the  case  of  the 
locomotives,  exceeded  their  value.  The  other  railroad  iron  had 
been  sold  or  attached  in  New  York  for  claims  against  the  com- 
pany. This,  from  the  report  of  the  receiver,  seemed  to  have 
been  the  whole  extent  of  the  real  operations  of  the  company  in 

1  Bailroad  Co.  v.  Howard,  7  Wall.  392.        ^  Samuel  v.  HoUaday,  I  Woolw.  400. 
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the  construction  of  its  vast  work  across  the  whole  northern  por- 
tion of  Texas,  an  extent  of  nearly  a  thousand  miles ;  and  in  the 
accomplishment  of  this  result,  or  at  least  so  much  of  it  as  had 
been  performed  since  the  close  of  the  war,  there  had  been  issued 
forty  millions  of  stock  and  about  thirteen  millions  of  bonds  and 
land  certificates."  Nothing  else  remained,  as  the  result  of  this 
vast  issue  of  securities,  which  the  receiver  could  lay  his  hands 
on,  except  a  few  thousand  shares  of  stock  in  two  other  railroads, 
and  a  residuum  of  less  than  three  hundred  thousand  dollars  of 
cash  assets  accruing  from  the  sale  of  land-grant  bonds  in  France 
to  the  amount  of  over  $5,000,000,  under  a  representation  and 
pledge  that  the  money  should  be  devoted  to  the  construction  of 
the  road,  so  as  to  secure  the  grant  of  lands  which  formed  the 
basis  of  the  mortgages  and  the  only  security  for  the  payment  of 
the  bonds.  "  A  more  utterly  fraudulent  concern,  a  more  empty 
bubble  of  speculation,  is  rarely  to  be  met  with  in  this  highly  spec- 
ulating and  fraudulent  age,"  was  the  comment  of  the  court  upon 
this  humiliating  revelation  of  the  facts  of  the  case.  And  yet  it 
appeared  that  the  franchises  and  rights  to  grants  of  land  belong- 
ing to  the  organization  would  be  of  much  value  in  the  hands  of 
an  honest  and  energetic  organization  ;  and  the  receiver  reported 
an  agreement  which  could  be  effected  with  a  new  company  which 
would  have  the  effect  of  securing  the  ultimate  payment  of  the 
debts  and  obligations  of  record  of  the  defendant  company.  This 
proposition,  after  being  taken  under  consideration  by  the  court 
and  modified  in  some  particulars,  was  approved,  and  the  receiver 
was  authorized  to  carry  it  into  execution. 

At  this  stage  of  the  proceedings  certain  officers  and  stockhold- 
ers of  the  company  appeared  and  desired  to  be  allowed  to  become 
parties  to  the  suit,  and  to  intervene  for  their  respective  interests. 
The  order  authorizing  the  receiver  to  effect  the  proposed  sale  was 
suspended  until  the  interveners  could  formally  present  their  case 
by  petition  or  cross-bill  and  be  heard.  The  complainants  in  the 
suit  and  the  receiver  thereupon  applied  for  a  rule  to  show  cause 
why  such  order  should  not  be  vacated  and  set  aside,  and  this  was 
the  question  before  the  court  in  tlif  present  case.  The  petitioners 
objected  to  the  proposed  sale,  and  made  general  charges  of  fraud 
and  collusion  on  the  part  of  the  receiver.  But  the  court  held 
that  individual  stockholders  could  not  be  allowed  to  intervene  to 
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set  aside  the  proceedings,  or  to  interpose  obstacles  to  the  progress 
of  the  suit.^ 

The  admission  of  a  stockholder  to  become  a  party  defendant  in 
any  case  where  he  is  not  made  so  by  the  bill,  being  a  matter  of 
discretion  with  the  court,  to  be  exercised  with  caution,  and  only 
as  an  extreme  remedy,  the  court  did  not  deem  it  necessary  to 
depart  from  the  general  rule  in  this  case,  where  the  interests  of 
all  parties,  and  especially  of  the  bond  fide  creditors  of  the  corpo- 
ration, were  obviously  coincident  with  the  objects  of  the  suit,  and 
the  order  of  sale  which  had  already  been  made. 

^  Forbes  v.  Memphis,  £1  Paso  &  P.  R.  unless  specially  made  liable  by  the  charter, 
R.  Co.  2  Woods,  323, 331,  334.  Mr.  Jus-  can  he  be  sued  for  any  of  the  company's 
tice  Bradley  said :  "  Rival  creditors,  by  titinsactions.  There  is  one  case,  and  one 
proceedings  before  a  master,  may  control  only,  in  which  he  can  interpose,  and  that 
the  priority  of  their  respective  liens,  and  is  where  the  officers  and  managers  of  the 
creditors  or  stockholders  may  contest  the  company,  by  fraud  and  collusion  with 
validity  of  claims  of  other  creditors  and  third  persons,  are  sacrificing,  or  are  about 
stockholders,  but  all  in  subordination  to  to  sacrifice  and  betray,  the  interests  of  the 
the  general  object  and  purpose  of  the  corporation.  For  such  breach  of  trust 
suit;  to  obtain  administration  of  the  com-  and  conspiracy  he  can  call  the  guilty  par- 
pany's  assets  and  property.  To  be  al-  ties  to  an  account  in  a  court  of  equity, 
lowed  to  intervene  as  general  defendants  In  the  case  before  the  court,  the  complain- 
and  contestants  is  another  and  different  ants  might  possibly  haire  held  the  officers 
thing.  This  can  be  admitted  only  upon  and  agents  of  the  company  personally 
the  ground  before  referred  to,  to  wit :  liable  for  the  frauds  and  misrepresenta- 
having  an  interest  in  the  result  as  a  stock-  tions  charged  against  them.  But  tbe  said 
holder  or  otherwise,  and  being  able  to  officers  and  agents  were  clothed  with  all 
show  fraud  and  collusion  between  the  the  authority  and  power  of  the  corpora- 
plaintiffs  in  the  suit  and  the  officers  of  tion,  and  negotiated  and  operated  in  its 
the  company  having  charge  of  its  inter-  name,  and  issued  its  obligations  upon  its 
ests.  A  suggestion,  in  the  progress  of  corporate  credit,  and  in  every  official  way 
the  sait,  that  an  officer  of  the  court  is  dis-  involved  and  pledged  its  corporate  liabil- 
posed  to  act  fraudulently,  or  that  the  ity,  and  being  the  legal  representatives  of 
court  has  made  an  injudicious  or  errone-  the  corporation,  placed  before  the  world 
ouB  order,  will  not  be  a  sufficient  ground  as  such  by  the  corporation,  the  parties  in- 
to allow  such  a  party  to  intervene.  In-  jured  had  a  perfect  right  to  proceed 
deed,  it  is  questionable  whether,  in  any  against  the  corporation  for  redress.  It 
case  where  a  suit  is  properly  instituted  cannot  be,  and  is  not  seriously  pretended, 
against  a  corporation,  a  stockholder  of  that  the  principal  complainants  in  the 
that  corporation  can,  even  on  a  sugges-  case,  the  trustees  of  the  land  grant  mort- 
tion  of  fraud  on  the  part  of  its  officers,  gages  and  bondholders,  are  acting  in  col- 
come  in  by  way  of  intervention  as  party  lusion  with  the  officers  of  the  company, 
to  that  suit,  and  seek  to  defend  or  control  or  that  they  have  any  other  object  in  view 
the  proceedings.  An  original  bill  would  than  the  protection  and  security  of  the 
rather  seem  to  be  the  proper  mode  of  bondholders,  who,  it  is  admitted,  have 
proceedings.  ...  A  stockholder,  in  his  been  most  outrageously  defrauded  oat  of 
character  of  stockholder,  cannot  sue,  nor,  their  money." 
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412.  Adverse  interests  as  between  co-defendants  may  be 
passed  upon  and  decided ;  and  parties  are  often  made  defendants 
because  they  will  not  join  as  plaintiffs,  and  are  yet  necessary  par- 
ties to  the  suit,  in  order  that  they  may  be  bound  by  the  decree. 
Having  in  this  way  an  opportunity  of  asserting  their  rights,  they 
are  concluded  by  the  decree  so  far  as  it  affects  rights  passed  upon 
by  the  court.^ 

When  a  right  of  priority  is  in  dispute  it  ought  to  be  settled  be- 
fore a  sale,  so  that  the  party  holding  the  first  incumbrance  can 
bid  upon  the  property  up  to  the  amount  of  his  claim.^ 

413.  It  is  a  general  rule  that  strangers  to  a  cause  cannot 
be  heard  in  it  either  by  petition  or  motion.  Their  remedy  is  by 
original  bill.  But  there  is  an  exception  to  the  rule  as  regards 
creditors  who  are  allowed  to  prove  debts,  and  persons  belonging 
to  a  class  on  whose  behalf  a  suit  is  brought,  as  for  instance  bond- 
holders for  whom  mortgage  trustees  have  brought  an  action  for 
foreclosure.  Such  persons  are  regarded  as  quasi  parties,  and  of 
course  have  a  standing  in  court.^ 

A  security  may  be  enforced  upon  a  cross-bill  filed  by  a  defend- 
ant;^ and  where  bondholders  or  mortgagees  claim  and  assert 
antagonistic  interests  under  a  mortgage,  a  cross-bill  is  proper  and 
necessary  to  adjust  and  settle  these  conflicting  liens  and  priori- 
ties.^ 

IV.  Defences, 

414.  In  general.  —  In  a  bill  to  foreclose  a  mortgage  given  to 
secure  negotiable  railroad  bonds,  as  against  bond  fide  purchasers 
of  the  bonds  for  value,  no  other  or  further  defences  to  the  mort- 
gage are  allowed  than  would  be  allowed  were  the  action  brought 
in  a  court  of  law  upon  the  bonds.  Such  bondholders,  in  this  re- 
spect, stand  in  the  same  position  as  bond  fide  assignees  for  value 
and  before  maturity  of  negotiable  promissory  notes.® 

^  Corcoran  v.  Chesapeake  &  O.  Canal  *  Railroad  Co.'s  v.  Chamberlain,  6  Wall. 

Co.94U.  S.  741.  748. 

«  Campbell  v.  Texaa  &  N.  O.  R.  R.  Co.  *  Morton  v.  New  Orleans  &  S.  Ry.  Co. 

2  Woods,  263.  79  Ala.  590 ;  Oilman  t;.  New  Orleans  &  S. 

^  Anderson  t;.  Jacksonville,  P.  &  M.  R.  Ry.  Co.  72  Ala.  566 ;  American  Loan  & 

R.  Co.  2  V^^oods,  628 ;  In  re  Chickerinjf ,  Trust  Co.  v.  East  &  West  R.  R.  Co.  37 

56  Vt.  82;  Coe  v.  N.  J.  Midland  Rj.  Co.  Fed.  Rep.  242. 

81  N.  J.  £q.  105.  >  Kenicott  v,  Superrisois,  16  Wall.  452  ; 

following  Carpenter  v,  Longan^  lb.  271. 

851 


§§  415,  416.]  FOBECLOSUBE  PROCEEDINGS. 

After  a  long  delay,  neither  the  defendant  company  nor  a  bond- 
holder will  be  allowed  to  file  an  answer,  after  having  consented  to 
the  proceedings,  without  producing  affidavits  excusing  the  delay 
or  explaining  the  company's  consent,  and  without  offering  to  pro- 
vide for  the  interest  due  and  the  expenses  incurred  and  to  be 
incurred  by  the  receiver  in  possession.^ 

415.  A  Junior  mortgagree  cannot  deny  the  validity  of  a  prior 
moTtgage  which  he  has  assumed.  Where  a  mortgage  of  a  rail- 
road is  made  in  express  terms  subject  to  a  prior  mortgage  of  the 
same  property,  securing  bonds  negotiable  in  form,  and  which 
have  in  fact  passed  into  circulation  before  the  making  of  the 
junior  mortgage,  the  junior  mortgagees,  and  all  parties  claiming 
under  them,  are  estopped  from  denying  the  amount  or  the  va- 
lidity of  such  bonds.^ 

A  purchaser  from  a  company  which  has  mortgaged  its  prop- 
erty and  franchises  cannot,  on  a  bill  to  foreclose  the  mortgage, 
question  the  incorporation  of  the  mortgagor  company,  whose  acts 
constitute  the  only  source  of  the  purchaser's  title.^ 

416.  Subsequent  oontraots  of  the  company.  —  Until  a  mort- 
gagee takes  possession  under  his  mortgage,  or  files  a  bill  to  fore- 
close it,  and  obtains  the  appointment  of  a  receiver,  he  is  in  no 
way  responsible  for  the  dealings  of  the  mortgagor  with  third  per- 
sons, such  for  instance  as  the  leasing  of  a  railroad  which  is  the 
subject  of  the  mortgage,  although  the  lease  be  fraudulent  against 
the  company.  Such  dealings,  after  the  execution  of  the  mort- 
gage, cannot  affect  the  rights  of  the  mortgagee,  and  he  has  no 
control  over  them.^  He  has  no  interest  in  the  earnings  of  the 
road,  or  concern  in  the  appropriation  of  them,  until  he  takes  pos- 
session or  obtains  the  appointment  of  a  receiver.  Therefore  the 
stockholders  of  a  railway  company  cannot  set  up  such  matters  in 
defence  to  a  foreclosure  suit.^ 

1  Central  Trust  Co.  v,  Texas  &  St.  L.  «  Beekman  v.  Hudson  Riv.  W.  S.  Rjr. 

Bj.  Co.  24  Fed.  Hep.  151, 153.  Co.  35  Fed.  Rep.  3. 

3  Bronson  v.  La  Crosse  &  M.  R.  R.  Co.  4  Hale  v.  Nashua  &  L.  R.  R.  Co.  60  N. 

2  Wall.  283 ;  and  see  Minnesota  Co.  v.  St.  H.  333. 

Paul  Co.  6  Wall.  742 ;  Jerome  r.  McCar-  ^  Bronson  v.  La  Crosse  &  M.  R.  R.  Ca 

ter,  94  U.  S.  734.  tupra, 
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V.   Decreei, 

417.  Decree  of  sale  of  railroad  situate  in  two  states.  —  The 
fact  that  a  railroad  company,  whose  road  runs  through  two  states, 
is  incorporated  in  both,  does  not  prevent  a  court  sitting  in  one  of 
these  states  from  ordering  a  sale  of  the  entire  property  situated  in 
both  states,  under  a  mortgage  of  the  entire  line  of  road  executed 
by  one  corporate  body.  The  execution  of  the  mortgage  in  this 
way  would  estop  the  corporation  from  setting  up  a  separate  exist- 
ence in  the  two  states.  Moreover,  there  is  no  reason  why  a  cor- 
poration chartered  by  two  states  may  not  constitute  one  and  the 
same  corporate  body.^ 


^  Wflroer  9.  Atlanta  &  R.  A.  L.  R7. 
Co.  2  Woods,  447,  454;  McElrath  v. 
Pittsbnrgh  &  S.  R.  R.  Co.  55  Pa.  St.  189 ; 
Mailer  v.  Dowb,  94  U.  S.  444,  449.  Mr. 
Justice  Strong,  deliyering  the  judgment 
of  the  Supreme  Court  of  the  United 
States  in  favor  of  the  validity  of  such  a 
decree,  said :  "  If  such  a  foreclosure  and 
sale  cannot  be  made  of  a  railroad  which 
crosses  a  state  line  and  is  within  two 
states,  when  the  entire  line  is  subject  to 
one  mortgage,  it  is  certainly  to  be  re- 
gretted; and  to  hold  that  it  cannot  be, 
wonld  be  disastrous,  not  only  to  the  com- 
panies that  own  the  road,  but  to  the  hold- 
ers of  bonds  secured  by  the  mortgage. 
Mnltitudes  of  bridges  span  navigable 
streams  in  the  United  States,  —  streams 
that  are  boundaries  of  two  states.  These 
bridges  are  often  morrgaged.  Can  it  be 
that  they  cannot  be  sold  as  entireties  by 
the  decree  of  a  court  which  has  jurisdic- 
tion of  the  mortgagors  ?  A  vast  number 
of  railroads  partly  in  one  state  and  partly 
in  an  adjoining  state,  forming  continuous 
lines,  have  been  constmcted  by  consoli- 
dated companies,  and  mortgaged  as  en- 
tireties. It  would  be  safe  to  say  that  more 
than  one  hundred  millions  of  dollars  have 
been  invested  on  the  faith  of  such  mort- 
gages. In  many  cases  these  investments 
are  sufficiently  insecure  at  the  best.  But 
if  the  railroad,  under  legal  process,  can 
be  sold  only  in  fragments ;  if,  as  in  this 
case,  where  the  mortgage  is  upon  the 
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whole  line,  and  includes  the  franchises 
of  the  corporation  which  made  the  mort- 
gage, the  decree  of  foreclosure  and  sale 
can  reach  only  that  part  of  the  road  which 
is  within  the  state,  —  it  is  plain  that  the 
property  must  be  comparatively  worthless 
at  the  sale.  A  part  of  a  railroad  may  be 
of  little  value  when  its  ownership  is  sev- 
ere  1  from  the  ownership  of  another  part. 
And  the  franchise  of  the  coo^ny  is  not 
capable  of  division.  In  view  of  this,  be- 
fore we  can  set  aside  the  decree  which 
was  made,  it  ought  to  be  made  clearly  to 
appear  beyond  the  power  of  the  court. 
Without  reference  to  the  English  chancery 
decisions,  where  this  objection  to  the  de- 
cree would  be  quite  untenable,  we  think 
the  power  of  courts  of  chancery  in  this 
country  is  sufficient  to  authorise  such  a 
decree  as  was  here  made.  It  is  here  un- 
doubtedly a  recognised  doctrine  that  a 
court  of  equity,  sitting  in  a  state  and  hav- 
ing jurisdiction  of  the  peKon>  may  decree 
a  conveyance  by  him  of  land  in  another 
Slate,  and  may  enforce  the  decree  by  proc- 
ess against  the  defendant.  True,  it  can- 
not send  its  process  into  that  other  state, 
nor  can  it  deliver  possession  of  land  in 
another  jurisdiction,  but  it  can  command 
and  enforce  a  transfer  of  the  title.  And 
there  seems  to  be  no  reason  why  it  can- 
not, in  a  proper  case,  effect  the  transfer 
by  the  agency  of  the  trustees  when  they 
are  complainants."    See  §§  368-800. 
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In  New  Jersey^  it  is  provided  by  statute  that  railroad  corpora- 
tions existing  by  or  under  the  laws  of  another  state,  any  part'of 
whose  routes,  whether  acquired  by  lease  or  otherwise,  lie  within 
this  state,  or  which  are  authorized  to  exercise  any  franchise 
within  this  state,  shall  be  deemed  corporations  of  this  state,  for 
the  purpose  of  being  sued,  or  proceeded  against  if  insolvent,  in  the 
same  manner  and  to  the  same  extent  as  if  organized  originally 
therein,  and  no  suit  of  foreign  attachment  shall  be  brought  against 
any  such  corporation.  In  case  suit  shall  be  brought  for  the  fore- 
closure of  any  mortgage  of  the  franchises  and  railroads  of  any 
such  corporation  in  the  state  of  its  original  creation  and  domioil, 
and  also  of  the  same  mortgage  in  the  Court  of  Chancery  of  this 
state,  the  suit  in  the  Court  of  Chancery  shall,  so  far  as  consistent 
with  the  protection  of  parties  having  acquired  liens  in  this  state, 
be  regarded  and  conducted  as  auxiliary  to  the  said  suit  brought 
in  said  state  where  such  corporation  was  originally  created  and 
domiciled  ;  and  upon  decree  obtained  in  the  last  mentioned  suit 
for  the  foreclosure  of  such  mortgage,  and  for  the  sale  of  the  prop- 
erty and  franchises  thereby  conveyed,  including  such  property 
and  franchises  in  New  Jersey,  to  pay  and  satisfy  the  mortgage 
and  other  liens  which  may  be  established  by  such  decree  by  such 
officers  as  shall  be  designated  therefor,  the  Court  of  Chancery  in 
this  state  shall  be  empowered  so  to  frame  its  decree  for  foreclos- 
ure and  sale  under  said  mortgage,  to  satisfy  the  same  and  such 
<other  liens  which  by  its  said  decree  it  shall  establish,  as  that  sale 
may  be  made  thereunder,  out  of  this  state,  and  at  the  same  time 
mnd  place  of  the  sale  under  the  judgment  or  decree  obtained  in 
said  other  state,  and  under  such  regulations  as  to  advertisement 
(thereof  as  to  the  chancellor  shall  seem  fit. 

418.  Decrees  entered  by  oonsent,  in  like  manner  as  decrees  in 
'Cr  parte  cases,  so  long  as  they  remain  unexecuted,  are  subject  to 
the  contreil  of  the  court.  Such  decrees  have  legal  effect  so  long 
as  they  stand  unreversed  ;  but  in  fact  they  are  the  agreements  of 
the  parties,  which  the  court  merely  assents  and  gives  effect  to, 
and  are  not  judicial  determinations.^  So  long  as  such  decrees  have 
<Bot  been  -acted  upon,  the  court  is  at  liberty  to  correct  them  accord- 

1  Laws  1876,  ch.  78,  §§  I,  2;  2  R.  S.     Central  R.  R.  Co.  50  Vt.  500;  14  Am. 
aS77,  p.  921,  §§  71-81.  Railw.  R.  497,  531,  per  Barrett,  J. 

*  Vermont  &  C.  R.  R.  Co.  c  Vermont 
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ing  as  the  court  may  afterwards  judicially  ascertain  the  facts  and 
the  law.  But  this  power  does  not  exist  after  such  decrees  have 
been  carried  into  effect.  They  are  then  regarded  as  final,  and 
estop  the  parties  and  their  privies  from  calling  them  in  question.^ 
A  consent  decree  entered  upon  the  basis  of  an  agreement  between 
the  parties,  by  which  the  execution  of  a  decree  against  a  railroad 
company  was  suspended  upon  certain  terms,  must  be  executed  by 
iJie  company  when  the  other  party  has  complied  with  the  agree- 
ment on  his  part.  Where,  by  such  a  decree,  the  railroad  com- 
pany was  to  pay  certain  instalments  of  a  debt  at  certain  dates 
an  til  the  whole  was  paid,  and  if  default  was  made  the  complain- 
ants were  to  wait  ninety  days  before  making  a  seizure  and  sale  of 
the  property,  proceedings  for  sale  after  the  ninety  days'  indul- 
gence will  not  be  stayed,  except  upon  some  ground  founded  upon 
the  agreement ;  the  company  must  show  a  desire  or  willingness 
to  comply  with  the  substance  of  the  agreement.  The  equities  of 
third  parties  are  no  ground  on  which  to  base  such  a  petition.^ 

An  appeal  will  not  be  dismissed  upon  the  ground  that  the  de- 
cree from  which  it  was  taken  was  rendered  by  consent ;  but  no 
errors  will  be  considered  upon  the  appeal  which  were  in  law 
waived  by  such  consent.^ 

419.  When  a  decree  made  by  consent  is  beyond  the  scope 
of  the  original  bill,  and  not  in  accordance  with  settled  principles 
of  law,  although  the  parties  are  bound  by  it  after  it  has  been 
acted  upon  by  either  of  them,  yet  the  court,  not  having  made  the 
decree  in  the  exercise  of  a  judicial  judgment  or  deliberation,  will 
not  be  bound  to  regard  it  beyond  the  specific  matter  which  is  the 
subject  of  the  decree.  The  court  is  free  to  adopt  a  different  pol- 
icy at  a  subsequent  stage  of  the  case.  Thus,  in  the  case  of  the 
Vermont  Central  Railroad  Company,*  after  a  receiver  had  been 

1  Wadhams  v.  Gay,  73  HI.  415 ;  Edger-  *  Pacific  R.  B.  v.  Ketchum,  101  U.  S. 

ton  V.  Mnse,  2  Hilt  (S.  C.)  Ch.  51 ;  Farm-  289. 

ers*  Loan  &  Trust  Co.  o.  Central  R.  R.  of  *  Vermont  &  C.  R.  R.  Co.  v,  Vermont 

Iowa,  4  DilL  533.   And  see,  farther,  Union  Central  R.  R.  Co.  50  Vt.  500, 550, 564, 582 ; 

Bank  v.  Marin,  3  La.  Ann.  34,35.    **  Con-  14  Am.  Railw.  R.  497,  538,  550.    "  The 

sent  decrees  decide  nothing.   They  merely  court  could  not,  in  the  first  instance,  bind 

authenticate  private  agreements,  and  ren-  by  judgment,  decree,  and  order,  beyond 

der  them  executory  between  the  parties."  the  scope  of  the  original  bill,  except  by 

Per  Ro0t,  J.  consent,  and  by  acquiescence  in  the  execn- 

*  Anderson  9,  Jacksonville,  P.  &  M.  R.  tion  thereof,  and  it  would  be  without  war- 

R.  Co.  2  Woods,  628.  rant  for  the  court  to  supervene  upon  what 
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regularly  appointed  by  the  court,  and  had  been  in  possession  of 
the  road  for  some  years,  the  parties  made  a  compromise  which  in 
fact  dischai^ed  the  debt  for  the  liquidation  of  which  the  receiver- 
ship was  created,  so  that  the  occasion  for  the  receivership  no 
longer  existed.  This  compromise  ^^  was  devised  and  put  in  form 
as  the  outcome  of  the  mind  and  will  of  the  parties,  as  the  mode  of 
consummating  into  validity  a  mutual  arrangement  by  the  parties 
as  to  their  respective  rights  and  interests,  and  as  to  the  mode  and 
means  by  which  the  property  was  to  be  held  and  used  in  serving 
and  satisfying  those  rights  and  interests.  That  decree  adopted 
what  had  been  created  by  the  coui-t  as  a  receivership,  as  known 
and  warranted  by  the  law ;  but  the  administration  of  it  was  not 
left  to  the  judicial  judgment  and  direction  of  the  court  under  the 
law  authorizing  and  governing  a  receivership,  known  to  the  law 
as  such.  Instead  thereof  the  parties  enacted  a  code  ez  contractu 
for  the  administration  of  the  property,  and  provided  ex  contractu 
that  there  should  be  the  formality  as  of  a  decree  supervening 
thereupon.''  The  administration  proceeded  for  ten  years  or  more 
before  there  was  any  adverse  litigation  between  the  parties,  dur- 
ing which  time  there  were  many  ancillary  decrees  and  orders 
mainly  agreed  upon  by  the  parties.  Such  administration,  al- 
though called  a  receivership  in  the  proceedings,  and  having  the 
form  of  one,  was  practically  one  by  Agreement  of  the  parties.  The 
court  did  not  exercise  its  own  prerogative  and  control  except  in 
subordination  to  the  agreement  of  the  parties.  Its  function  was 
virtually  the  giving  of  formal  assent  to  what  had  been  devised 
and  agreed  upon  by  the  parties.  The  coui-t,  therefore,  upon  the 
occurrence  of  adverse  litigation  at  a  later  stage  of  the  cause,  did 
not  hesitate  to  declare  that  this  receivership  was  not  a  receiver- 
ship  in  law. 

420.  Final  decree.  —  A  decree  in  a  foreclosure  suit  fixing  the 
amount  of  interest  due  on  a  mortgage,  and  providing  for  a  sale 
unless  payment  be  made  within  a  year,  is  a  final  decree  from 
which  an  appeal  may  be  taken.^    Such  decree  is  not,  however, 

has  come  to  pass  in  virtue  of  agreemeDt,  rogative,  in  the  discharge  of  judicial  duty, 

consent,  and  acquiescence,  and  deal  with  and  as  the  result  of  independent  judicial 

the  subject  and  the  parties  the  same  as  if  judgment" 

all  had  been  done  within  the  scope  of  the  ^  Milwaukee  &  M.  B.  R.  Co.  v.  Sontter, 

original  biU  and  under  the  original  decree,  S  Wall.  440 ;  Blossom  v,  Milwaukee  &  C.  B. 

in  the  legitimate  exercise  of  judicial  pre-  R.  Ca  1  Wall.  655 ;  Hincklej  v.  Gilman, 
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appealable  as  a  final  order,  where  it  also  contains  a  reference  to  a 
master  to  report  the  amount  of  all  prior  liens,  a  detailed  state- 
ment of  the  properties  to  be  sold,  the  form  of  the  order  of  sale, 
and  the  form  of  the  advertisement  of  sale.^  A  decree  which  does 
not  fix  the  amount  due  upon  the  mortgage,  nor  ascertain  and 
define  the  property  to  be  sold  under  the  decree,  is  not  final  in  the 
sense  which  allows  an  appeal  from  it.^ 

After  an  injunction  restraining  a  sale  under  a  deed  of  trust,  a 
decree  dissolving  the  injunction,  and  directing  a  sale  according  to 
the  deed  of  trust,  and  the  bringing  of  the  proceeds  into  court,  is 
a  final  decree  from  which  an  appeal  may  be  taken.^ 

An  order  appointing  a  receiver  is  a  final  order  from  which  there 
may  be  an  appeal.^ 

A  final  decree  may  be  modified  or  set  aside,  —  1,  by  appeal 
within  the  time  allowed ;  2,  by  bill  of  review  filed  within  the 
time  allowed  for  an  appeal,  charging  error  apparent  upon  the  rec- 
ord ;  and  8,  by  original  bill  charging  fraud  or  newly  discovered 
evidence.^ 

A  decree  of  foreclosure  takes  effect  from  its  date,  and  an  appeal 
must  be  taken  within  the  time  allowed  by  rule,  although  the  com- 
missioner to  execute  the  sale  is  not  appointed  until  some  time 
afterwards.^ 


421.  There  may  also  be  a  final  decree  in  a  matter  distinot 
from  the  general  subject  of  litigation,  which  affects  only  the 
parties  to  the  particular  controversy,  or  parties  in  interest  in  that 
matter  who  may  intervene  and  appeal.  Thus  there  may  be  an 
appeal  from  an  order  for  allowance  of  costs  and  expenses  to  a 
complainant  suing  on  behalf  of  a  trust  fund.*^  Thus,  also,  a  decree 
in  a  foreclosure  suit  fixing  the  compensation  to  be  paid  to  the 
trustees  under  the  mortgage  is  a  final  decree  as  to  that  matter, 


C.  &  8.  R.  R.  Co.  94  XT.  8.  467  ;  Ray  v. 
Law,  3  CraDch,  1 79 ;  Foi^y  v.  Conrad,  6 
How.  201 ;  Bronson  v.  La  CroBse  &  Mil- 
waukee R.  R  Co.  2  Black,  524 ;  Grant  v, 
Phcenix  InB.  Co.  106  U.  S.  429 ;  I  Sup. 
Ct.  Rep.  414 ;  Chicago  &  V.  R.  R.  Co.  v. 
Fosdick,  106  U.  a  47 ;  First  Nat.  Bank  v. 
Shedd,  121  U.  S.  74. 

^  Panons  v.  Robinson,  7  Sap.  Ct.  Rep. 
1153. 

<  RaQroad  Co.  v.  Swasey,  23  Wall.  405 ; 


Bostwick  V.  Brinkerhoff,  106  U.  S.  3 ;  1 
Sup.  Ct.  Rep.  15. 

»  Railroad  Co.  v.  Bradleys,  7  Wall.  575. 

«  Cincinnati,  S.  &  C.  R.  R.  Co.  v.  Sloan, 
31  Ohio  St.  1. 

>  Huntington  v.  Little  Rock  &  Ft.  8. 
R.  R.  Co.  16  Fed.  Rep.  906. 

^  Duncan  v.  Atlantic,  M.  &  O.  R.  R. 
Co.  4  Hughes,  125. 

7  Trustees  v.  Greenough,  105  U.  S. 
527. 
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from  which  an  appeal  may  be  taken ;  and  a  bondholder  is  enti- 
tled to  intervene  to  contest  the  matter  and  to  appeal  from  an 
adverse  decision.^  The  purchasing  committee  at  a  sale  acting  in 
behalf  of  the  bondholders  have  a  like  interest,  and  may  appeal 
from  an  adverse  decision  in  respect  to  the  trustees'  compensation.^ 

422.  A  decree  for  the  sale  of  a  railroad  under  foreclosure 
proceedinffs  should  neune  an  upset  price,  sufficient  to  cover  all 
costs,  allowances  made  by  the  court,  receiver's  certificates  and  in- 
terest, liens  prior  to  the  mortgage  bonds,  amounts  divested  from 
the  earnings,  and  all  undetermined  claims,  which  will  be  settled 
before  the  confirmation  and  sale.^ 

The  decree  may  provide  that  the  sale  shall  be  made  subject  to 
contingent  claims,  or  subject  to  such  claims  as  shall  be  finally 
adjudicated,  where  the  amount  of  such  claims  depends  upon  a 
long  course  of  litigation.^ 

423.  The  court  which  has  entered  a  decree  of  sale  of  a 
railroad  may,  in  its  discretion,  delay  the  sale,  to  await  a  bet- 
ter condition  of  the  finances  and  business  of  the  country,  and 
thus  secure  a  better  price  for  the  property.  But  the  mere  fact 
that  a  railroad  company  has  begun,  after  a  period  of  financial  ad- 
versity, to  show  an  improvement  in  its  earnings,  indicating  that 
in  after  years  it  will  be  able  to  pay  off  an  accumulation  of  over- 
due interest,  does  not  furnish  ground  for  a  postponement  of  a 
foreclosure  sale,  especially  if  the  company  offers  no  guaranty  that 
it  will  redeem  the  mortgage  within  a  reasonable  time.^ 

424.  Liability  on  supersedeas  bond.  —  When  a  defendant 
appeals  from  a  decree  of  foreclosure  and  gives  a  bond  for  a  super- 
Bedeaz^  and  the  decree  is  affirmed,  the  liability  upon  the  bond  is 
limited  to  such  damages  as  resulted  from  a  delay  in  the  sale  «f 
the  lands,  and  does  not  include  the  balance  remaining  unpaid  of 
the  decree  after  applying  thereto  the  proceeds  of  the  sale,  nor  does 
it  include  the  interest  thereon  which  accrued  pending  the  appeal. 

^  Williams  v.  Morgan,  111  U.  S.  684.  «  Turner  v.  Indianapolis,  B.  &  W.  Rj. 

See  this  case  for  citations  of  other  in-  Co.  8  Bias.  380. 

stances  of  such  appeals.  *  Duncan  v.  Atlantic,  M.  &  0.  B.  B.  Co.                     i 

^  Williams  v,  Morgan,  supra,  4  Hughes,  126. 

>  BlAir  V.  St.  Louis,  H.  &  K.  B.  B.  Co. 
25  Fed.  Bep.  232. 
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The  bond  is  only  to  indemnify  the  plaintiff  against  loss  by  reason 
of  the  delay,  and  the  amoant  of  this  depends  in  each  case  upon  its 
own  facts.^ 

^  Supervisors v.Kennicoct,  103 U.S. 554,  was  agreed  on.     There  is  no  statement 

558.    "  The  agreed  case  shows  that  there  that  the  lands  had  depreciated  in  value,  or 

was  an  accumulation  of  interest  on  the  that  taxes  had  accumulated.    Neither  is 

debt  during  the  appeal  largely  exceeding  it  stated  that  any  loss  had  aetually  ac- 

the  penalty  of  the  bond,  and  that  a  balance  crned  to  the  appellees  by  reason  of  the 

of  the  mortgage  debt,  also  much  more  than  stay  of  sale.     So  far  as  appears,  the  lands 

the  penalty  of  the  bond,  was  left  unpaid  may  have  increased  in  value  to  an  amount 

when  the  proceeds  of  the  sale  had  all  been  larger  than  the  accumulation  of  interest, 

applied  in  accordance  with  the  terms  of  and  the  taxes  may  have  been  paid."    Also 

the  decree.    This  is  the  extent  of  what  aee  Jerome  v.  McCarter,  21  Wall.  17. 

359 


CHAPTER  XIV. 

THE  APPOINTMENT  AND  JUEISDICTION  OF  BECEIVEBS.^ 

L  GroundB  for  the  appointment  of  re- 1    II.  Selection  of  receiirers,  458-460. 
ceivere,  425-457.  |  III.  Jurisdiction  of  recei?er8,  461-473. 

I.   Grounds  for  the  Appointment  of  JReceivers. 

426.  The  English  rule  in  regard  to  the  appointment  of 
reoeivers  at  the  suit  of  a  mortgagee  formerly  was  ^  that  a  senior 
mortgagee  could  not  generally  obtain  such  appointment,  because, 
baying  the  legal  title,  he  had  full  remedy  at  law  for  the  re- 
covery of  possession  by  ejectment.  When,  however,  his  inter- 
est was  such  that  he  could  not  maintain  ejectment,  as  for  in- 
stance when  that  interest  was  the  ^^  undertaking "  of  a  railway 
or  canal  company,  or  the  rates,  tolls,  and  dues  arising  therefrom, 
he  might  come  into  court  for  a  receiver.^  But,  prior  to  a  recent 
statute  upon  this  subject,  it  was  held  that  the  remedy  of  a  mort- 
gagee of  a  railway  company  for  the  enforcement  of  the  debt  did 
not  extend  to  the  obtaining  of  a  receiver  to  manage  and  operate 
the  road.*  The  Court  of  Chancery  will,  however,  appoint  a  re- 
ceiver of  tolls  or  earnings  of  the  company  when  these  are  liable 
to  the  payment  of  the  debt.    This  is  a  remedy  essentially  different 

^  Without  dealing  much  with  elemen-  Q  B.  364 ;  Potts  v.  Warwick  &  B.  Canal 

tary  matters,  the  present  chapter  will  pre-  Co.  Kay,  142,  146 ;  Bowen  v.  Brecon  By. 

sent  so  mach  of  the  subject  as  relates  to  Co.  L.  R.  3  Eq.  541 ;  Fripp  r.  Chard  Ky. 

the  appointment  of  recei?er8  and  their  Co.  11  Hare,  241 ;  Hopkins  v.  Worcester  & 

jurisdiction  over  the  property,  and  the  B.  Canal,  L.  K.  6  Eq.  437 ;  Ames  v.  Birk- 

succeeding  chapter  will  relate   to  their  enhead  Docks,  20  Beav.  332,  342. 

duties  and  liabilities.    It  is  neither  prac*  *  Myatt  r.  St.  Helen's  &  R.  G.  Ry.  Co. 

ticable  nor  desirable  to  embrace  in  this  ntptu. 

treatise  the  whole  subject  of  the  Law  of  *  In  consequence  of  the  refusal  of  the 

Receivers.    For  the  general  law  of  this  Court  of  Chancery  to  give  this  remedy, 

subject,  reference  may  be  had  to  the  ex-  a  statute  was  enacted,  in  1867,  for  the  ap- 

cellent  work  of  Mr.  High.    The  subject  pointment  of  a  manager  of  a  railway  oom- 

is  developed  here  only  so  far  as  it  relates  pany,  at  the  suit  of  a  judgment  creditor, 

directly  to  the  enforcement  of  corporate  See  30  &  31  Vict.  ch.  127  ;  38  &  39  Vict 

securities.  ch.  81 ;  In  re  Manchester  &  M.  Ry.  Co. 

>  Myatt  V.  St.  Helen's  &  R.  G.  Ry.  Co.  S  L.  R.  14  Ch.  D.  645 ;  /n  r«  Binningham, 

860  &  ^  Jnnct.  Ry.  Co.  L.  R.  IS  Ch.  D.  155. 
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from  the  appointment  of  a  manager  of  the  undertaking.^  Tlie 
appointment  of  a  receiver,  at  the  suit  of  a  mortgagee  of  tolls,  is 
one  of  the  oldest  remedies  of  the  court,  and  not  dependent  upon 
any  statute.^ 

426.  In  the  United  States,  courts  of  equity  have  exercised 
their  powers  with  much  more  freedom  in  the  appointment  of 
receivers  of  railways.  Generally,  however,  the  doctrine  is  fully 
recognized  that  courts  assume  the  management  of  railroads  only 
with  a  view  to  the  winding  up  of  insolvent  companies,  or  to  the 
sale  of  their  property  for  the  benefit  of  the  mortgage  creditors  ; 
that,  in  the  larger  class  of  cases,  justification  of  the  appointment 
of  a  receiver  springs  out  of  the  jurisdiction  of  courts  thus  to  liqui- 

1  Be  Winton  *f.  Brecon,  26  Beav.  5S3,  which  the  company  may  themselves  be- 

542.  come  carriers  of  passengers  and  goods,  it 

Upon  an  application  to  the  Rolls  Court  confers  powers  and  imposes  duties  and 
for  a  receiver,  Sir  John  Romilly,  Master  responsibilities  of  the  largest  and  most 
of  the  Rolls,  appointed  a  receiver  of  the  important  kind,  and  it  confers  and  im- 
tolls  and  rents,  but  said :  "  I  do  not  think  poses  them  upon  the  company  which  par- 
I  can  give  to  the  receiver  such  power  of  liament  has  before  it,  and  upon  no  other 
management  of  the  affairs  of  the  corpora^  body  of  persons.  These  powers  mast  be 
tion  as  would  make  him  liable  to  proceed*  executed  and  these  duties  discharged  by 
ings  by  the  attorney  general  by  roanda-  the  company.  They  cannot  be  delegated 
mus,  or  the  like.  I  am  not  aware  whether  or  transferred.  The  company  will,  of 
the  letting  by  the  receiver,  instead  of  the  course,  act  by  its  servants,  for  a  corpora- 
corporation,  would  have  that  effect ;  but,  tion  cannot  act  otherwise,  but  the  respon- 
if  it  would,  then  the  letting  should  be  by  sibility  will  be  that  of  the  company.  The 
the  corporation,  but  the  rents  should  be  company  could  not,  by  agreement,  hand 
secured  by  the  receiver."  over  the  management  of  the  railway  to 

In  a  case  before  the  English  Coort  of  the  debenture  holders.    It  is  impossible  to 

Appeal  in  Chancery  (Gardner  v.  Lon-  suppose  that  the  Court  of  Chancery  can 

don,  C.  &  D.  Ry.  Co.  L.  R.  2  Cb.  201,  make  itself  or  its  officer,  without  any  par- 

212),  upon  the  question  of  appointing  a  liamentary  authority,  the  hand  to  execute 

receiver  of  a  railway  company  in  behalf  these  powers,  and  all  the  more  impossible 

of  mortgagees,  Lord   Cairns  said :   "  In  when  it  is  obvious  that  there  can  be  no 

addition  to  the  general  principle  that  the  real  and  correlative  responsibility  for  the 

Court  of  Chancery  will  not  in  any  case  consequences  of  any  imperfect  manage- 

assume  the  permanent  management  of  a  ment.    It  is  said  that  the  railway  com- 

bnsiness   or  undertaking,  there    is  that  pany  did  not  object  to  the  order  for  a 

pecaliarity  in  the  undertaking  of  a  rail-  manager.    This  may  well  be  so.    But,  in 

way  which  would,  in  my  opinion,  make  the  view  I  take  of  the  case,  the  order 

it  improper  for  the  Court  of  Chancery  would  be  improper  even  if  made  on  the 

to  assume  the  management  of  it  at  all.  express    agreement  and  request  of   the 

When  parliament,  acting  for  the  public  company." 

interest,  authorizes  the  construction  and  ^  Hopkins  r.  Worcester  &  B.  Canal  Co. 

maintenance  of  a  railway,  both  as  a  high-  L.  R.  6  Eq.  437. 
way  for  the  public,  and  as  a  xoad  on 
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date  and  sell ;  and  that,  in  these  cases,  roads  are  managed  and 
their  business  continued,  through  the  intervention  of  receivers,  in 
order  that  the  roads  may  be  sold  without  loss  of  business  and 
depreciation  of  the  property,^  and  as  well  to  preserve  the  rights 
of  the  public  in  having  the  railroad  kept  in  operation  as  a  high- 
way for  public  transportation.  In  this  way  the  property  is  pre- 
served pending  the  litigation,  and  used  for  the  benefit  of  all  con- 
cerned, with  the  ultimate  purpose  of  disposing  of  the  property 
itself,  and  obtaining  assets  with  which  to  pay  off  the  mortgage 
upon  foreclosure  of  it.  There  are  other  circumstances  which  will 
justify  the  interference  of  a  court  of  equity  by  the  appointment 
of  a  receiver ;  as  for  instance  when  a  company  receiving  income 
more  than  sufficient  to  pay  the  expenses  of  an  economical  manage- 
ment refuses  to  apply  the  surplus  to  the  payment  of  a  judgment 
or  mortgage  which  is  a  lien  upon  its  property.^ 

In  some  states,  courts  of  equity  are  fortified  in  tUeir  assumption 
of  the  management  of  insolvent  railroad  and  other  corporations  by 
express  statutes.  But,  without  the  aid  of  a  statute,  the  chancery 
jurisdiction  of  the  courts  is  sufficient  for  the  exercise  of  this  au- 
thority in  all  instances  where  their  interference  is  necessary  to 
protect  the  property  or  to  enforce  the  right  of  persons  interested 
in  it,  whether  creditors  or  stockholders.^  ^It  is  not  unusual,'* 
said  Mr.  Justice  Swayne,  of  the  United  States  Supreme  Court,^ 
'^  for  courts  of  equity  to  put  receivers  in  chaise  of  the  railroads  of 
companies  which  have  fallen  into  financial  embarrassment,  and  to 
require  them  to  operate  such  roads  until  the  difficulties  are  re- 
moved, or  such  arrangements  are  made  that  the  roads  can  be  sold 
with  the  least  sacrifice  of  the  interest  of  those  concerned.  In  all 
such  cases  the  receiver  is  the  right  arm  of  the  jurisdiction  invoked. 
As  regards  the  statutes,  we  see  no  reason  why  a  court  of  equity, 
in  the  exercise  of  its  undoubted  authority,  may  not  accomplish 
all  the  best  results  intended  to  be  secured  by  such  legislation 
without  its  aid." 

1  Milwaukee  &  M.  R.  R.  Co.  v.  Soatter,  162 ;  Mercantile  Trust  Co.  v.  M.,  K.  & 

2  Wall.  510;  Souter  v.  La  Crosse  &  M.  T.  Ry.  Co.  36  Fed.  Rep.  221 ;  4  Railw. 

R.  R.  Co.  Woolworth,    49 ;   Florida  v,  k  Corp.  L.  J.  362 ;  Barton  v.  Barbour, 

Jacksonville,  P.  &  M.  R.  R.  Co.  15  Fla.  104  U.  8.  126. 

201,  286;  Heinsheimer  v.  Dayton,  F.  W.  ^  Covington  Drawbridge  Co.  v.  Shep- 

&  C.  R.  R.  Co.  3  Railw.  &  Corp.  L.  J.  berd,  21  How.  112;  and  see  Stevens  9. 

268;  Beverley  v.  Brooke.  4  Gratt.  187;  Davison,  18  Gratt.  (Va.)  819. 

Allen  V.  Dallas  &  W.  R.  R.  Co.  S  Woods,  *  Stevens  v,  Davison,  aupra^ 

316;   WaUace  v.  Loomts,  97  U.  S.  146,  «  Davis  v.  Gray,  16  Wall.  203,  219. 
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In  several  states  it  is  provided  by  statute  that  in  an  action  by  a 
mortgagee  for  the  foreclosure  of  his  mortgage  and  the  sale  of  the 
mortgaged  property,  a  receiver  may  be  appointed  where  it  appears 
that  the  mortgaged  property  is  in  danger  of  being  lost,  removed, 
or  materially  injured,  or  that  the  condition  of  the  mortgage  has 
not  been  performed,  and  that  the  property  is  probably  insuiScient 
to  discharge  the  mortgage  debt.^ 

An  ex  parte  appointment  of  a  receiver  to  manage  the  cor- 
porate business,  or  an  ex  parte  granting  of  an  interlocutoi*y  in« 
junction  to  deprive  the  directors  of  control,  is  more  than  irregu- 
lar ;  it  is  absolutely  void,  being  entirely  beyond  the  power  of  the 
court.^ 

427.  A  state  statute,  whioh  takes  from  the  mortgagee  the 
right  of  possession  until  foreclosure,  governs  a  federal  court 
Bitting  in  the  state,  and  deprives  such  court  of  the  power  to  ap- 
point a  receiver  of  the  rents  and  profits  on  the  ground  that  the 
security  is  inadequate.  The  statute  to  this  effect  in  Michigan  ^ 
takes  away  from  the  mortgagee  the  right  to  the  possession  until 
foreclosure  is  completed  by  sale,  and  the  sale  has  become  abso- 
lute by  confirmation.  The  statute,  by  implication,  secures  to  the 
mortgagor  the  rents  and  profits  pending  foreclosure,  and  conse- 
quently an  appropriation  of  them  by  the  hand  of  a  receiver  for 
the  benefit  of  the  mortgagee  would  deprive  the  mortgagor  of  a 
substantial  right.^  The  statute  does  not  create  a  matter  of  practice 
merely,  but  rather  a  substantial  right  of  property  which  must  be 
recognized  by  the  courts  of  the  United  States  in  administering  the 
rights  of  parties  to  a  mortage  security.^ 

428.  The  appointment  of  a  receiver  is  an  equitable  remedy, 

1  Cftlifoniia,  Codes  &  Stats.  1876,  ch.  5,  <  Port  Huron  &  6.  By.  Co.  v.  St.  Clair 

§  10,564;  ArkanfftB,  Digest  1874,  p.  838,  Circuit,  31  Mich.  456. 

§  4810;  Xeatneky,  Code  of  Practice  1876,  *  Annot.  St.  §  7847. 

§  299 ;  Dakota  T.,  Code  of  Civil  Procedure  «  Wagar  v.  Scone,  36  Mich.  364. 

1877,  §  219  ;  Xontaaa  T.,  Laws  1877,  p.  *  Union  Mat.  L.  Ins.  Co.  v.  Union  Mills 

9S ;  Code  of  Ciyil  Procedure,  §  221 ;  Wash-  Plaster  Co.  37  Fed.  Rep.  286,  292 ;  Brine 

ington  T.,  Laws  1877,  p.  40 ;  WyomiiLg  T.,  v.  Insoranoe  Co.  96  U.  S.  627.    In  the  for- 

Compiled  Laws  1877,  ch.  13,  §  253,  of  mer  case,  Severens,  J.,  delivering  the  opin- 

Civil  Code;   Ohio,  R.  S.  1860,  p.  1019.  ion  said:   "I  am  aware  that  there  are 

For  statute  authorising  appointment  of  some  decisions  in  the  courts  of  the  United 

receivers  in  Hew  York,  seeS  B.S.  1875,  p.  States  in  which  the  principles  of  deci- 

511,  §  244.  sion  are  inconsistent  with  those  of  Wagar 
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and  has  been  said  to  be  in  effect  an  eqaitable  execution.^  This 
remedy  is  a  provisional  one  also,  and  bears  a  similar  relation  to 
courts  of  equity  that  proceedings  in  attachment  bear  to  courts  of 
law.  ^^  The  issuing  of  an  attachment  and  the  appointment  of  a 
receiver  in  a  civil  action  are  both  proceedings  which  are  merely 
ancillary  or  auxiliary  to  the  main  action.  The  action  may  be 
prosecuted  to  final  judgment,  either  with  or  without  such  proceed- 
ings. These  auxiliary  proceedings  are  merely  intended  to  secure 
the  means  for  satisfying  the  final  judgment  in  case  the  plaintiff 
should  succeed  in  the  action,  and  they  can  only  be  resorted  to 
where  the  special  circumstances  exist  which  the  law  prescribes  for 
their  institution.''  * 

The  appointment  of  a  receiver  of  a  railroad  company  in  a  fore- 
closure suit  does  not  follow  a  default  in  the  payment  of  interest 
as  a  matter  of  course,  but  is  a  matter  of  sound  discretion  with  the 
court  in  view  of  all  the  circumstances  of  the  case.^  Although  the 
mortgage  provides  that  the  trustee,  on  default  of  payment  of  either 
principal  or  interest  of  the  bonds,  may  take  possession  of  the  prop- 
Q^^yi  yet  when  the  aid  of  a  court  of  equity  is  invoked  it  will  look 
into  the  facts  and  exercise  an  equitable  discretion.^ 

The  proper  object  of  a  receivership  is  the  temporary  preserva- 
tion of  the  property,  and  the  application  of  the  rents  and  profits 
of  the  road  to  the  payment  of  its  debts  pending  the  foreclosure 

V.  Stone,  36  Mich.  364,  and  which  hold  that  foreclosure  cases  apon  the  sole  gronnd 

the  substantial  right  of  the  mortgagor  to  that  the  security  is  inadequate.    Whether 

the  rents  and  profits  is  not  impaired  in  the  court  will  appoint  a  receiver  in  fore- 

anj  legal  sense  by  the  appointment  of  a  closure  cases,  when  the  property  is  being 

receiver  to  take  them ;   the  theory  being  destroyed  or  wasted  by  the  mortgagor,  is 

that  the  hand  of  the  court  is  to  be  re-  an  entirely  different  question." 

garded,  not  as  hostile,  but  as   holding  ^  Jeremy's  Eq.  Jnr.  249. 

for  the  mortgagor  as  well,  and  turning  ^  Cincinnati,  S.  &  C.  R.  R.  Co«  v.  Sloaa, 

over  his  property  throup;h  judicial  process  31  Ohio  St  1,7,  per  White,  J. 

to  the  payment  of  his  just  debt,  when  *  Skip  v.  Harwood,  3  Atk.  564 ;  Ameir- 

needed   to  meet  a  deficiency.    It  is  not  ican  Loan  &  Trust  Co.  v,  Toledo,  C.  &  S. 

needful  for  me  to  express  any  opinion  on  Ry.  Co.  29  Fed.  Rep.  416 ;  Raht  o.  Attrill, 

this  divergence  of  views  in  the  present  42  Hun  (N.  T.),  414. 

case,  for  the  doctrine  of  adherence  to  the  ^  Jones  on  Mortgages,  §   1516;   Wil- 

local  law  in  real  property  nwtters  looks  liamson  v.  New  Albany  R.  R.  Co.  1  Bias, 

to  the  rule  adopted,  rather  than  to  the  198.  As  to  general  principles  see  Owen  v. 

reasoning  which  led  to  it,  and  I  think  that  Homan,  4  H.  L.  Cas.  997,  1032,  per  Lord 

the  law  of  the  state,  as  declared  in  Wa-  Cranworth ;  Mercantile  Trust  Co.  v,  M., 

gar  V.  Stone,  requires  that  it  should  be  E.  &  T.  Ry.  Co.  36  Fed.  Rep.  221,  227 ; 

held  here  that  a  receiver  of  the  rents  and  Hervey  v.  111.  Midland  Ry.  Co.  28  Fed. 

profits  cannot  be  appointed  in  mortgage  Rep.  169. 
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GROUNDS  FOR  THE  APPOINTMENT  OF  RECEIVERS.        [§  429. 

proceedings,  and  the  court's  custody  of  the  railroad  should  be  ter- 
minated with  as  little  delay  as  practicable.^ 

When  a  railroad  company  by  collusion  with  a  creditor  allows 
its  property  to  go  into  the  hands  of  a  receiver,  not  for  the  purpose 
of  meeting  its  obligations  to  the  petitioning  creditor,  but  for  the 
purpose  of  keeping  its  property  from  other  creditors,  the  court 
will,  upon  its  own  motion,  upon  being  informed  of  the  facts,  dis- 
charge the  receiver.* 

429.  A  railroad  company  oannot  itself  properly  ask  for  the 
appointment  of  reoeivers  of  its  property  to  protect  it  as  against 
its  creditors.  Where  receivers  were  so  appointed  by  the  Circuit 
Court  of  the  United  States  at  St.  Louis  at  the  request  of  the 
Wabash  Railroad  Company,  and  at  the  same  time  ancillary  pro- 
ceedings were  had  in  Illinois,  and  receivers  were  appointed  for  the 
property  in  that  state,  creditors  having  mortgages  covering  prop- 
erty of  tiie  road  wholly  in  the  State  of  Illinois  subsequently  filed 
their  bills  to  foreclose  these  mortgages  in  the  Circuit  Court  of  the 
United  States  for  Illinois,  and  the  court  entertained  jurisdiction 
of  the  suit  and  removed  the  receivers  appointed  at  the  request  of 
the  corporation.^ 

The  Circuit  Court  at  St.  Louis  made  such  an  appointment  upon 
the  allegations  of  the  railroad  company  that  it  owned  a  vast  prop- 

1  Taylor  v,  Pbtla.  &  R.  R.  R.  Co.  9  Fed.  policy  is  best  for  the  oomfWBy  and  its 

Rep.  1 :  7  Fed.  Rep.  381 ;  Mercantile  Trust  creditors.    Whether  this  be  so  or  not  is  for 

Co.  0.  M.,  K.  &  T.  Rj.  Co.  36  Fed.  Rep.  the  company  and  ira  creditors  to  deter- 

221 ;  4  Railw.  &  Corp.  L.  J.  362 ;  Blair  v.  mine;  it  is  not  for  the  court  to  engage  in 

St.  Louis,  H.  &  K.  R.  R.  Co.  20  Fed.  Rep.  the  operation  of  a  railroad  through  a  re- 

348.  ceiver  because  the  interests  of  the  parties 

'  Sage  V.  Memphis  ft  L.  R.  R.  R.  Co.  5  concerned  may  be  thereby  advanced." 
McCrary,  643,  648.  The  application  for  a  See,  also,  Overton  v.  Memphis  ft  L.  R.  R. 
receiver  in  this  case  was  made  by  a  judg-  R.  Co  10  Fed.  Rep.  866. 
ment  creditor.  His  judgment  was  ren-  *  Atkins  v.  Wabash,  St.  L.  ft  P.  Ry.  Co. 
dered  by  consent  on  the  same  day  the  29  Fed.  Rep.  161.  See,  in  connection  with 
receiver  was  appointed,  without  opposi-  this  case,  Central  Trust  Co.  v.  Wabash, 
tion,  the  company  appearing  voluntarily  St.  L.  ft  P.  Ry.  Co.  29  Fed.  Rep.  618, 
and  waiving  service.  No  suit  bad  been  for  instructions  of  the  court  of  primary 
commenced  to  foreclose  either  of  the  jurisdiction  as  to  the  surrender  of  prop- 
mortgages  npon  the  road.  **  The  court  is  erty  to  the  receiver  appointed  by  the  court 
asked,"  said  Judge  McCrary,  "to  stand  in  the  Illinois  circuit.  The  receivers  ap- 
between  the  company  and  its  creditors  pointed  originally  are  directed  to  surren. 
while  the  company  is  engaged  in  using  der  control  of  the  roads  east  of  the  Mis- 
the  earnings,  not  to  pay  its  debts,  but  to  sissippi,  of  which  the  new  receiver  shall 
improve  its  property.    It  is  said  that  this  take  possession. 

865 
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erty,  running  through  several  states,  burdened  with  a  variety  of 
local  incumbrances  and  obligations,  the  value  of  which  consisted 
largely  in  its  being  preserved  in  its  entirety  and  with  all  its  con- 
nections. The  application  was  made  two  days  before  a  default, 
in  order  to  pi'eserve  the  property  intact  and  to  permit  the  general 
mortgagee,  when  a  default  should  actually  occur,  to  file  his  bill  for 
foreclosure  and  have  the  property  sold.  The  mortgagee  did  im- 
mediately after  a  default  file  a  cross-bill  to  foreclose  the  general 
mortgage  in  the  same  court,  and  also  a  bill  in  the  state  court  for 
the  same  purpose.  The  railroad  company  removed  the  suit  in  the 
state  court  to  the  Circuit  Court,  and  it  was  there  consolidated  with 
the  suit  by  the  cross-bill.  The  Circuit  Court  in  that  proceeding 
sustained  its  jurisdiction  to  proceed  to  a  decree  of  foreclosure  on 
the  bill  so  filed  by  the  mortgagor  and  the  consolidated  suit  of  the 
mortgagee.  The  proceeding  has,  however,  been  so  severely  and 
so  generally  criticised  that  the  precedent  is  not  likely  to  be  fol- 
lowed.^ 

If  the  suit  be  brought,  and  the  appointment  of  a  receiver  be 
asked  for  by  mortgage  trustees  or  bondholders,  it  cannot  be  ob- 
jected that  the  suit  was  the  result  of  a  fraudulent  collusion  be- 
tween the  plaintiff  and  the  debtor  corporation,  merely  because 
the  directors  of  the  corporation  knew  of  the  intention  to  bring 
the  suit,  and  they,  or  some  of  them,  approved  of  the  suit  and  of 
the  receivership.  If  the  suit  was  brought  by  the  actual  owner  of 
bonds  of  the  corporation,  not  transferred  to  him  fictitiously,  and 
not  bought  for  the  purpose  of  the  suit,  it  is  no  objection  to  it  that 
the  debtor  corporation  favored  it.^ 

430/  Upon  an  application  for  a  receiver  by  mortgage  ored- 
itors,  it  is  generally  neoeasary  to  show  something  more  than 
the  fact  that  a  default  has  occurred  in  the  payment  of  interest ; 
as  for  instance  to  show  that  the  debtor  corporation  is  insolvent,' or 
that  ultimate  loss  is  likely  to  happen  to  the  beneficiaries  under  the 

1  Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Cen-  mortgnge.    Wabash,  St.  L.  ft  P.  Rj.  Co. 

tral  Trust  Co.  23  Fed.  Rep.  513.    When  v.  Centra]  Tmst  Co.  22  Fed.  Rep.  272. 

the  mortgagees  filed   the  cross-bill,  the  ^  Brassej  v.  Mew  York  ft  N.  E.  R.  R. 

appointment  of  additional  receivers  was  Co.  22  Blatchf.  72. 

asked  for;  bat  the  coart  refused  their  *  Tajlor  v.  Phila.  ft  R.  R.  R.  Co.  14 

appointment  unless  it  could  be  shown  to  PhiU.  (Fa.)  451 1  3S  Leg.  Int  73  :  7  Fed. 

be  necessary  for  the  protection  of  the  Rep.  3S1. 
rights  of  the  parties  interested  under  the 
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mortgage  by  permitting  the  property  to  remain  in  the  hands  of 
its  owners  until  final  decree  and  sale.^  The  appointment  of  a  re- 
ceiver is  a  matter  within  the  sound  discretion  of  the  court,  and  the 
power  is  exercised  in  behalf  of  railway  bondholders  only  in  strong 
cases;  and  only  upon  its  appearing  that  the  property  is  insuf- 
ficient to  pay  tlie  debt,  and  that  the  mortgage  creditors  are  ip 
danger  of  suffering  irreparable  loss.^  Urgent  occasion  for  the  ap- 
pointment of  a  receiver  to  manage  and  operate  a  railroad  should 
be  shown  before  the  court  exercises  its  authority  in  this  way.  Mr. 
Justice  Miller,  of  the  Supreme  Court  of  the  United  States,  in 
reference  to  the  exigencies  which  justify  the  exercise  of  this  pre- 
rogative of  a  court  of  chancery,  said  ^  that  the  appointment  of  re- 
ceivers by  a  court  to  manage  the  affairs  of  a  long  line  of  railroad, 
continued  through  five  or  six  years,  is  one  of  those  judicial  powers 
the  exercise  of  which  can  only  be  justified  by  the  pressure  of  an 
absolute  necessity. 

Such  a  necessity  did  not  exist  in  the  case  before  him  :  ^^  The 
idea  of  appointing  or  continuing  a  receiver  for  the  purpose  of  tak- 
ing ninety-five  miles  of  railroad  from  its  lawful  owners,  which  is 
earning  a  gross  revenue  of  $800,000  per  annum,  to  enforce  the 
payment  of  a  judgment  of  $16,000,  the  lien  of  which  is  seriously 
controverted,  is  so  repugnant  to  all  our  ideas  of  judicial  proceed- 
ings that  we  cannot  argue  the  question.  If  the  creditor  has  a  valid 
judgment,  the  usual  modes  of  enforcing  that  judgment  are  open 
to  him,  both  at  law  and  in  chancery ;  but  the  extraordinary  pro- 
ceeding of  taking  millions  of  dollars'  worth  of  property,  of  such 
peculiar  character  as  railroad  property  is,  from  its  rightful  posses- 
sors, as  one  of  the  usual  means  of  collecting  such  a  comparatively 
small  debt,  can  find  no  countenance  in  this  court." 


^  Williamson  v.  New  Albany  R.  R.  Co. 
1  BiM.  198 ;  Union  Trnst  Co.  v.  St  Louis, 
L  M.  &  S.  R.  R.  Co.  4  Dill.  114 ;  4  Cent. 
Ll  J.  585 ;  CheeTer  v.  Rutland  &  B.  R. 
R.  Co.  39  Vt.  653 ;  Bnrlingame  v.  Parce, 
12  Hun  (N.  Y.),  144 ;  Dow  v.  Memphis 
&  L.  R.  R.  R.  Co.  20  Fed.  Rep.  260 ;  Sage 
V.  Memphis  &  L.  R.  R.  R.  Co.  5  McCrarjr, 
643 ;  Overton  v.  Memphis  &  L.  R.  R.  R.  Co. 
10  Fed.  Rep.  866  ;  Mercantile  Trust  Co.  v. 
MisBonri,  K.  &  T.  Rj.  Co.  86  Fed.  Rep. 
221 ;  4  Railw.  &  Corp.  L.  J.  362 ;  Hein- 
sheimer  v,  Dayton,  F.  W.  &  C.  R.  R.  Co.  3 
Railw.  &  Corp.  L.  J.  268. 


3  Pullan  V.  Cincinnati  &  C.  A.  L.  R.  R. 
Co.  4  Biss.  35 ;  Milwaukee  &  M.  R.  R.  Co. 
V.  Soutter,  2  Wall.  510, 523 ;  Vose  v.  Reed, 
1  Woods,  647;  Frisbee  v.  Timanus,  12 
Fla.  300 ;  State  v.  JacksonYille,  P.  &  M. 
R.  R.  Co.  15  Fla.  201,  286  j  Cincinnati,  S. 
&  C.  R.  R.  Co.  V.  Sloan,  31  Ohio  St.  1 ; 
Kellj  V.  Ala.  &  Cin.  R.  R.  Co.  58  Ala. 
489 ;  Hajward  v.  Lincoln,  64  Wis.  639 ; 
Bailj  V.  Smith,  14  Ohio  St.  396. 

^  Milwaukee  &  M.  R.  R.  Co.  v.  Sontter, 
supra ;  and  see  Delaware  L.  &  W.  R.  R. 
Co.  u.  Erie  Ry.  Co.  21  N.  J.  Eq.  298. 
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To  the  same  effect  Mr.  Justice  Barrett,  of  the  Sapreme  Court 
of  Vermont,  says :  ^  ^*  It  is  a  fundamental  element  in  any  idea  of 
a  receivership  under  the  law  that  there  should  be  such  a  necessity 
for  it  as  to  render  it  the  duty  of  the  court,  in  the  exercise  of  its 
judicial  judgment  upon  the  case  presented,  to  exert  its  preroga- 
tive in  that  behalf,  and  create  the  receivership  in  the  discharge  of 
that  duty.  It  is  never  to  be  created  because  it  will  do  no  harm, 
nor  even  because  it  will  do  good,  unless  the  exigency  be  such  as 
to  impose  the  duty  upon  the  court." 

431.  But  a  mere  defisiult  is  a  Bufflcient  grround  for  the 
appointment  of  a  reoeiver  where  the  mortgrage  in  terms 
oovers  the  income  and  profits  of  the  mortgaged  property,  and 
provides  that  upon  default  in  the  payment  of  interest  the  bond- 
holders or  their  trustees  shall  be  entitled  to  have  the  income  and 
profits  of  the  trust  property  applied  to  the  payment  of  their  debt. 
In  such  case  the  appointment  should  not  be  denied  because  it  is 
not  shown  that  the  property  mortgaged  is  insufficient  to  pay  the 
mortgage  debt,  or  that  it  is  in  jeopardy,  or  that  the  company  is 
insolvent,  or  because  the  amount  due  on  some  of  the  bonds  is  in 
dispute.^ 

If  mortgage  trustees  are  authorized  by  the  mortgage  to  take 
possession  upon  a  default  and  refuse  to  do  so,  the  bondholders  are 
entitled  to  have  a  receiver  appoilited  for  their  protection.' 

432.  Ordinarily  a  reoeiver  will  not  be  appointed  in  behalf 
of  a  mortgagee  mitil  a  right  of  foreclosure  exists,  even  when 
there  has  been  a  default  in  the  payment  of  interest,  if  it  appears 
that  there  is  a  fair  and  reasonable  claim  on  the  part  of  the  corpo- 
ration growing  out  of  contemporaneous  contracts,  that  the  time  of 
payment  has  been  extended,  or  that  the  plaintiffs  are  precluded 
from  relying  on  the  default.^ 

1  Yennont  &  C.  R.  R.  Co.  v.  Vermont  ble  bonds  Issaed  by  a  railroad  company 

Central  R.  R.  Co.  50  Vt.  500;  U  Am.  and  secured  by  a  mortgage  on  ita  property 

Railw.  Rep.  497,  544.  are  not  to  be  measured  by  the  same  rules 

^  Allen  V.  DaUaa  &  W.  R.  R.  Co.  3  as  are  applied  to  an  ordinary  mortgage  of 

Woods,  316,  326  ;   Whitehead  v.  Wooten,  a  farm  or  house  and  lot  to  secure  one  or 

43    Miss.  523 ;    Morrison  v.  Buckner,  1  two  notes  held  by  one  mortgagee." 

Hempst.  442 ;  American  Bridge  Co.  v.  Hei-  *  Warner  v.  Rising  Fawn  Iron  Co.  3 

delbach,  94  U.  S.  798.  Mr.  Justice  Woods,  Woods,  514. 

in  Allen  v.  Dallas  &  W.  R.  R.  Co.  tupra,  *  American  Loan  &  Trust  Co.  v.  To- 
said  :  *'  The  rights  of  holders  of  negotisr  ledo,  C.  ft  S.  Ry.  Co.  29  Fed.  Rep.  416. 
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In  such  case  the  court  will  not  generally  disturb  the  possession 
of  the  mortgagor  until  the  right  of  foreclosure  has  been  estab- 
lished at  the  hearing. 

433.  Where,  however,  a  default  is  inuninent  and  manifestly 
inevitable,  though  none  has  taken  place,  a  receiver  of  a  railroad 
company  may  be  appointed  on  the  application  of  a  mortgage 
bondholder,  in  order  to  prevent  the  breaking  up  and  destruction 
of  its  business,  and  to  protect  the  property  against  attachments 
and  execution  in  favor  of  other  creditors.^  ^^  It  is  true,  that,  in 
general,  a  receivership  is  ancillary  or  incidental  to  the  main  pur- 
pose of  the  bill ;  but  it  does  not  follow,  that,  where  a  case  is  pre- 
sented which  demands  the  relief  which  can  be  best  given  by  a 
receivership,  such  relief  must  be  refused  because  the  time  has  not 
arrived  when  other  substantial  relief  can  be  asked."  ^ 

434.  A  Judgment  creditor  may  have  a  receiver  appointed 
to  protect  his  interests,  in  a  suit  in  behalf  of  himself  alone, 
without  suing  in  behalf  of  all  the  creditors  of  the  company,  or 
of  such  as  might  come  in  and  contribute  to  the  expense  of  the 
litigation.^  He  need  not  sue  out  an  execution  upon  his  judgment, 
and  have  a  return  of  nulla  hona^  when  this  would  be  a  useless 
ceremony  and  no  objection  is  taken  to  his  failure  to  do  so.  It  is 
the  privilege  of  a  judgment  creditor  to  sue  in  his  own  behalf  ;  and 
it  is  within  the  power  of  the  court,  for  his  protection,  to  place 
the  property  of  the  debtor  company  in  the  hands  of  a  receiver, 
for  administration  under  its  orders.  The  creditor  is  not  entitled 
to  have  the  property  of  a  railroad  company  put  in  the  hands  of 
a  receiver,  as  matter  of  right,  merely  because  of  its  failure  to  pay 
its  debts.  Whether  a  receiver  shall  be  appointed  is  a  matter  of 
discretion  to  be  exercised  with  caution  in  the  case  of  quasi  public 
corporations  operating  a  highway,  and  always  with  reference  to 
the  special  circumstances  of  each  case  as  it  arises.^ 

In  general  it  may  be  said  that  a  creditor  at  large  can  confer 
no  juiisdiction  upon  a  court  to  appoint  a  receiver,  for  the  statutes 

1  Brassey  v.  New  York  &  N.  £.  R.  R.  U.  S.  361 ;  S  Sap.  Ct.  Rep.  887 ;  3  Railw. 

Co.  22  Blatchf.  72,  79 ;  19  Fed.  Rop.  663 ;  ft  Corp.  L.  J.  468 ;  Union  Trust  Co.  i;.  I. 

LoDgDockCo.o.MaUer7,12N.J.£q.431.  M.  Rj.  Co.  117  U.  S.  434;  6  Sup.  Ct. 

3  Brasaey  r.  New  York  ft  N.  £.  R.  R.  Rep.  809. 

Co.  tupra,  per  Shipman,  J.  *  Sage  v.  Memphia  ft  L.  R.  R.  Co.  supnif 

*  Sage  r.  Memphia  ft  L.  R.  R.  Co.  125  per  Harlan,  J. 
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generally  confer  no  such  jurisdiction,  and  no  rule  of  equity  sus- 
tains it.^ 

436.  Mismanagement  alone  of  the  property  by  the  mort- 
firagor  is  no  groimd  for  the  appointment  of  a  receiver.  A 
court  of  equity  may  interfere  by  injunction  to  prevent  a  waste  or 
destruction  of  the  mortgaged  property  before  the  conditions  of 
the  instrument  have  been  broken,  and  a  right  to  foreclose  has 
accrued  ;  but  the  court  will  not  appoint  a  receiver  to  manage  the 
property  until  the  mortgage  can  be  foreclosed.  Much  less  will 
mere  disagreements  of  the  different  parties  in  interest  as  to  the 
management  of  the  property  furnish  a  foundation  for  the  appoint- 
ment of  a  receiver.  That  can  be  done  only  as  an  incident  to 
some  relief  falling  within  the  jurisdiction  of  the  court  in  relation 
to  the  contracts  of  the  parties.  The  appointment  of  a  receiver 
simply  to  manage  the  property  is  not  within  the  power  of  a  court 
of  equity .2 

A  receiver  will  not  be  appointed  to  protect  mortgaged  property 
from  waste  or  destruction  unless  the  danger  of  an  impairment  of 
the  security  is  imminent.^  The  mere  disuse  of  a  manufacturing 
plant  under  an  agreement  with  other  manufacturers  to  restrict 
production,  though  attended  with  the  decay  and  dilapidation  in- 
separable from  disuse,  is  not  such  destruction  or  waste  as  will 
entitle  the  mortgagee  to  ask  for  a  receiver.^ 

436.  A  receiver  will  not  be  appointed  when  the  mortgagee 
has  a  complete  and  adequate  remedy  at  law  in  respect  of  the 
matters  on  account  of  which  the  appointment  of  a  receiver  is 
sought.  Thus,  if  the  mortgage  authorizes  the  trustee  upon  a  de- 
fault to  take  possession  and  to  collect  all  tolls,  rents,  and  profits 
of  the  mortgaged  road,  a  receiver  will  not  be  appointed  for  the 
mere  purpose  of  obtaining  possession  pending  a  foreclosure  suit, 
when  it  is  not  shown  that  the  trustee  has  attempted  to  obtain 
possession  of  the  property  by  entry  or  by  suit  at  law.* 

1  Lehigh  Coal  &  Nav.  Co.  v.  Central  R.  «  American  Loan  &  Trust  Co.  v.  To- 

R.  Co.  43  Han  (N.  Y.)»  S46.    In  Woer-  ledo,  C.  &  S.  Ry.  Co.  29  Fed.  Rep.  416. 

ishoffer  v.  North  River  C.  Co.  99  N.  Y.  *  PoIIan  v.  Cincinnati  &  C.  Air  Lino 

898;  34  Hud,  634 ;  6  Cir.  Pro.  Rep.  113,  R.  R.  Co.  4  Biss.  35,  47;  Morriflon  p. 

the  plaintiff  was  a  stockholder  as  well  as  Bnckner,  Hempst.  442. 

creditor.  *  Union  Mat.  L.  Ins.  Co.    r.  Union 

Mills  PlnsterCo  37  Fed.  Rep.  286. 

870  ft  Rice  r.  St.  Paol  &  Pac.  R.  R  Co.  24 
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437.  Whether  a  reoeiver  should  be  appointed  is  a  ques- 
tion often  attended  with  difficulty,  and  to  answer  it  properly 
ia  one  of  the  most  embarrassing  duties  a  court  of  chancery  has 
to  perform.  This  was  the  remark  of  Judge  Drummond  in  a  cause 
before  the  Circuit  Court  of  the  United  States,  which  presented 
peculiar  and  unusual  difficulties.  A  bill  had  originally  been  filed 
by  a  mortgage  trustee  for  a  foreclosure  of  the  mortgage  and  a  sale 
of  the  property.  After  the  case  had  been  pending  some  time,  a 
compromise  agreement  was  made  for  a  reorganization  of  the  com- 
pany, and  a  decree  was  entered  by  consent  ratifying  the  agree- 
ment. This  contemplated,  with  other  things,  a  surrender  of  a 
portion  of  the  bonds  and  their  conversion  into  stock ;  and,  of 
course,  could  be  made  effectual  only  by  the  voluntary  action  of 
all  the  bondholders.  The  property  was  placed  in  the  hands  of  a 
trustee  to  carry  out  the  orders  of  the  court.  Various  interlocu- 
tory orders  were  made  in  the  case  from  time  to  time.  After  some 
years  the  trustee  and  some  of  the  bondholders  applied  to  a  state 
court  for  a  foreclosure  of  the  same  mortgages,  and  that  court  ap- 
pointed a  receiver  and  decreed  a  sale,  which  was  completed  and 
the  road  delivered  to  the  purchasers.  In  this  situation  of  affairs 
a  bondholder,  who  had  not  come  into  the  compromise  agreement, 
applied  to  the  Circuit  Court  for  the  appointment  of  a  receiver, 
and,  that  court  having  decided  that  it  had  not  lost  control  of  the 
subject  matter  of  the  suit,  and  that  the  interference  of  the  state 
court  in  dealing  with  and  disposing  of  property  at  the  time  within 
the  jurisdiction  of  the  Circuit  Court  was  unauthorized,  the  only 
inquiry  remaining  was,  therefore,  whether  a  receiver  should  be 
appointed  pending  the  settlement  of  the  rights  of  the  parties  by 
the  court.  The  company  was  insolvent ;  the  former  trustee  was 
dead,  having  made  no  reports  to  the  court  of  the  manner  in  which 
he  had  performed  his  trust ;  the  new  trustee  had  been  a  party  to 
the  litigation  in  the  state  courts,  and  had  sought  to  dismiss  the 
proceedings  in  the  Circuit  Court.  The  parties  then  in  possession 
of  the  road  were  acting  in  hostility  to  the  decrees  of  the  Circuit 
Court,  and  the  interests  therein  adjudicated.  The  court,  there- 
fore, deemed  it  impossible  to  give  any  relief  to  the  petitioner  and 
others  in  siihilar  relations,  unless  the  court  should  take  possession 
of  the  property  ;  and  a  receiver  was  accordingly  appointed.^ 

Minn.  464.    See»  also,  St.  Louis,  K.  C.  &        ^  BUI  r.  New  Albany  JSiy.  Co.  S  Bias. 
C.  B.  R.  Co.  V.  Deweea,  23  Fed.  Rep.  519.     390. 
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438.  That  a  receiver  will  not  be  appointed  upon  the  ap- 
plication of  a  mortgagee,  as  a  matter  of  oourse,  upon  a  de- 
fault, is  illustrated  by  the  case  of  the  St.  Loais,  Iron  Mountain, 
and  Southern  Railroad  Company.  This  company  owed  its  exist- 
ence to  the  consolidation  of  several  other  companies,  which  had 
largely  built  the  road  before  they  were  absorbed  in  the  present 
corporation.^  Each  of  the  four  companies  which  became  so  con- 
solidated was  already  heavily  mortgaged,  and  the  new  corpora- 
tion executed  a  mortgage  of  its  property  and  income,  and  fran- 
chises, for  $28,000,000,  chiefly  for  the  purpose  of  taking  up  the 
existing  mortgages.  Only  about  $2,000,000  of  the  old  bonds 
were  exchanged  for  the  new,  and  it  was  soon  apparent  that  the 
company  could  not  complete  its  road  and  pay  the  interest  on  its 
bonded  debt,  and  consequently  an  arrangement  was  made  by 
which  the  interest  coupons  on  all  the  bonds  for  two  years  were 
funded.  During  this  time  the  road  was  completed,  the  floating 
debt  considerably  reduced,  and  the  income  of  the  road  each  year 
had  increased ;  but  the  company  was  unable  to  pay  in  full  the  cou- 
pons first  maturing  after  this  period.  In  this  condition  of  things 
the  agents  of  Baring  Bros.  &  Co.,  who  were  very  large  creditors 
of  the  company,  proposed  that  half  of  each  coupon  should  be  paid, 
relying  on  the  leniency  of  the  holders  for  such  extension  of  time 
for  the  other  half  as  should  be  necessary.  This  plan  was  accepted 
and  acted  upon  by  nearly  all  the  creditors ;  but  the  above  named 
creditors  had  apparently  changed  their  purpose,  though  no  notice 
of  such  change  appears  to  have  been  given;  for  their  coupons 
were  presented  for  payment,  and  payment  of  half  of  each  having 
been  tendered,  it  was  refused,  and  a  bill  for  foreclosure  was  im- 
mediately filed,  with  an  application  for  the  appointment  of  a  re- 
ceiver. The  bill  alleged  that  the  road  was  insolvent ;  that  there 
was  danger  that  the  prior  divisional  mortgages  would  be  fore- 
closed on  the  separate  parts  of  the  road,  and  the  road,  which  was 
valuable  as  a  whole,  would  be  rendered  no  security  at  all  for  the 
debt  of  the  complainants ;  and  that  the  income  of  the  road  which 
should  be  appropriated  to  the  payment  of  the  interest  would  be 
diverted  to  the  payment  of  the  floating  debt  of  the  company,  on 
part  of  which  the  directors  of  the  company  were  personally 
liable. 

1  Union  Trost  Co.  v.  St.  Lonis,  L  M.  &  S.  R.  B.  Co.  4  DUl.  114 ;  4  Cent  L.  J. 
5S5. 

872 


GROUNDS  FOB  THE  APPOINTMENT   OF  BECEIVEBS.        [§  438. 

These  allegations  were  controverted  by  the  answer,  which 
claimed  that  the  road  was  yielding  a  net  income  of  six  per  cent, 
on  $28,000,000,  while  its  entire  debt  was  more  than  $2,000,000 
less  than  that  sum ;  that  the  income  had  been  steadily  increasing 
for  several  years ;  and  that  besides  the  road,  its  rolling  stock  and 
appartenances,  the  company  owned  lands  apart  from  the  road, 
bat  subject  to  the  mortgage,  of  the  value  of  $8,000,000. 

It  was  insisted  in  behalf  of  the  complainants,  that  the  failure  to 
pay  the  interest,  and  to  deliver  possession  of  the  road  on  demand, 
left  no  discretion  in  the  court  to  refuse  to  place  the  road  in  the 
hands  of  a  receiver ;  that  because  the  income  of  the  road  was 
pledged  for  the  payment  of  the  bonds,  and  the  trustees  were 
authorized,  on  failure  to  pay  any  instalment  of  interest,  to  take 
possession,  the  court  was  required  as  a  matter  of  law,  without  re- 
gard to  the  resources  of  the  company,  and  without  reference  to 
any  showing  of  danger  of  ultimate  loss  to  the  bondholders,  or  of 
any  serious  delay  of  payment,  to  take  possession  of  the  property 
of  the  company. 

Mr.  Justice  Miller,  delivering  the  opinion  of  the  Circuit  Court 
of  the  'United  States,  commenting  upon  the  bill  of  the  complain- 
ants, said  that  it  did  not  ask  for  any  specific  performance  of  the 
contract  to  deliver  possession  of  the  road  to  the  mortgagees  upon 
default ;  that  it  abandoned  the  right  of  foreclosure  by  the  power 
of  sale  given  to  the  trustees,'  and  sought  the  safer  mode  of  sale  in 
chancery ;  that  although  the  surest  mode  of  securing  the  income 
of  the  road  may  be  through  a  receiver,  yet  the  income  is  no 
more  mortgaged  than  the  visible  property  and  franchises  of  the 
company,  and,  unless  there  is  danger  of  loss  to  the  bondholders, 
there  is  no  more  reason  why  the  income  rather  than  other  prop- 
erty of  the  company  should  be  sequestered.  It  is  also  in  the 
power  of  the  court,  without  appointing  a  receiver,  to  require  of 
the  defendant  the  rendering  of  an  account  of  the  income,  and, 
after  payment  of  the  necessary  expenses,  to  pay  so  much  as  right- 
fully should  be  paid  upon  the  debt  secured  by  the  mortgage. 

The  court,  while  admitting  the  right  of  the  complainants  to 
foreclose  the  mortgage,  declared  that  the  appointment  of  a  re- 
ceiver depended  upon  the  danger  of  ultimate  loss  to  the  bond- 
holders by  permitting  the  property  to  remain  in  the  possession  of 
its  owners  until  the  final  decree  and  sale ;  that  the  appointment 
is  a  matter  of  discretion  with  the  court  in  view  of  all  the  circum- 
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stances  of  the  case;  and  that  the  facts  established  in  this  case 
did  not  show  any  such  danger  of  loss  to  the  bondholders  as  to 
justify  the  court  in  turning  over  to  them,  or  to  a  receiver,  the 
possession  of  the  road  and  property  embraced  in  the  mortgage. 

439.  A  receiver  will  not  be  appointed  against  the  wishes 
and  interests  of  a  great  majority  of  the  bondholders,  upon 
the  application  of  a  very  small  minority  of  bondholders,  so  long 
as  the  property  is  honestly  and  successfully  managed ;  but  will 
leave  the  complainants  to  their  remedy  of  a  decree  of  sale  in  ac- 
cordance with  the  law  and  practice  in  an  ordinary  foreclosure 
suit.  In  such  case  the  equities  of  the  great  body  of  the  creditors 
and  stockholders  of  a  railroad  company,  whose  interests  would  be 
imperilled  by  the  appointment  of  a  receiver,  will  be  respected  in 
the  exercise  of  the  discretionary  power  of  the  court  to  interfere 
by  taking  possession  of  the  property,  and  the  complainants  will  be 
left  to  their  technical  right  of  foreclosure  in  the.  usual  course  of 
proceedings.  Especially  will  the  court  decline  to  interfere  in  this 
way  when  the  result  of  such  interference  would  be  to  overturn  a 
funding  scheme,  which  all  but  a  small  fraction  of  the  bondholders 
have  agreed  upon  and  are  successfully  carrying  out,  and  to  break 
up  a  long  line  of  railroad  into  several  fragments  upon  which  the 
mortgages  were  originally  given,  to  the  manifest  injury  of  the 
whole  property. 

These  equities  of  the  great  body  of  the  mortgage  creditors  of  a 
railroad  company  are  well  considered  and  applied  by  Mr.  Justice 
Harlan  in  the  recent  case  of  the  Wabash  Railway  Company, 
before  the  Circuit  Court  of  the  United  States  for  the  Seventh 
Circuit.^  Each  of  the  six  companies  originally  owning  this  line 
of  road  had  at  different  times,  from  1853  to  1869,  executed  a  first 
mortgage  of  its  own  road,  the  aggregate  of  these  first  mortgages 
being  $9,400,000.  Second  mortgages  to  the  amount  of  $5,000,000 
were  executed  by  several  of  the  original  divisions  of  the  road. 
Upon  a  consolidation  of  five  of  the  original  companies  a  consoli- 
dated mortgage  was  executed,  and  finally  in  1873,  upon  a  further 
consolidation  with  these  companies  of  the  sixth  company,  another 
mortgage,  known  as  the  gold  mortgage,  was  executed.  Under  the 
latter  mortgage  there  was  a  foreclosure  sale  in  1876 ;  whereupon 
the  present  Wabash  Railway  Company  was  organized  from  the 

1  Tysen  v.  Wabash  By.  Co.  S  Bias.  247,  25S. 
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stockholders  of  the  old  company,  who  put  in  further  capital  to  the 
amount  of  $1,600,000.  A  further  mortgage  was  executed  by  the 
new  company  in  1877 ;  and  furthermore,  a  funding  scheme  was 
proposed,  and  was  agreed  to  by  holders  of  more  than  four  fifths  of 
all  the  mortgage  debts.  The  main  feature  of  this  scheme  was 
the  funding  of  the  past-due  coupons  and  those  maturing  so  far 
ahead  as  November  1,  1878,  and  issuing  therefor  scrip  certificates 
running  until  the  maturity  of  the  bonds  from  which  the  coupons 
were  detached,  bearing  interest  at  seven  per  cent,  annually,  such 
arrangement  not  to  impair  the  liens  of  the  bondholders  under 
their  respective  mortgages.  Provision  was  also  made  for  a  sink- 
ing fund.  Holders  of  bonds  to  the  amount  of  nearly  $100,000,  in 
1878,  brought  a  foreclosure  suit  and  applied  for  the  appointment 
of  a  receiver.  Mr.  Justice  Harlan,  denying  the  application  for  a 
receiver,  said  :  "  The  court  cannot,  in  deference  to  the  mere  tech- 
nical rights  of  a  very  small  minority  of  bondholders,  lay  its  hand 
upon  a  i*ailroad  over  six  hundred  miles  in  length,  running  through 
three  great  states,  and  thereby  imperil,  if  not  destroy,  the  interests 
of  those  whose  rights  are  entitled  to  equal  consideration  with  those 
of  the  complainant  and  his  colleagues.  If  the  present  manage- 
ment of  the  road  were  guilty  of  any  fraud  or  dishonest  practice  in 
their  control  of  this  property,  I  should  feel  differently.  While 
there  are  differences  between  them  and  some  of  the  bondholders 
as  to  certain  matters  connected  with  the  discharge  of  the  compa- 
ny's obligations,  those  differences  do  not  involve  the  integrity  of 
those  operating  the  railroad.  The  court  is  disposed  to  recognize 
the  absolute  necessity  of  large  discretion  in  the  management  of 
such  vast  property,  and  in  the  distribution  of  the  net  income  aris- 
ing therefrom ;  and  it  is  unwilling,  for  the  present  at  least,  to 
make  honest  differences  as  to  such  matters  the  basis  for  its  inter- 
ference by  the  appointment  of  a  receiver." 

440.  In  a  case  where  it  was  shown  that  no  interest  had 
been  paid  on  the  first  mortgage  bonds  of  a  railroad  company 
for  about  ten  years»  and  that  the  road  had  in  the  mean  time 
changed  hands  once  or  twice,  the  court  regarded  these  facts  alone 
as  raising  a  suspicion  that  the  owners  of  the  road  had  been  very 
unfortunate,  or  very  reckless,  or  very  unmindful  of  their  duty, 
and  as  alone  affording  a  very  strong  ground  for  the  appointment 
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of  a  receiver  on  the  motion  of  the  mortgagee.^  Another  impor- 
tant fact  established  in  the  case  was,  that  the  mortgage  trustee 
and  some  of  the  bondholders,  on  several  occasions,  applied  to  the 
president  of  the  company  for  leave  to  examine  their  records,  with 
a  view  to  ascertaining  the  amount  of  the  company's  income  and 
to  the  disposition  made  of  it,  and  the  application  was  evaded  or 
denied.  In  view  of  the  withholding  of  such  necessary  and  proper 
information,  the  courb  applied  the  maxim,  Omnia  prtssumuntur 
contra  spoliatorem. 

In  this  case  the  defendant  attempted  to  excuse  the  non-payment 
of  interest  upon  the  ground  that  the  company  had  been  obliged  to 
provide  for  other  roads  with  which  they  had  in  some  way  become 
consolidated ;  in  constructing  additions  to  their  road,  and  in  pur- 
chasing rolling  stock  and  equipping  a  long  line  of  road ;  for  all 
of  which  purposes  a  very  large  expenditure  in  the  aggregate  had 
been  made.  But  the  court  said  that  even  honest  inability  to  pay 
a  debt  is  a  poor  excuse  when  one  is  sued  for  it ;  and  that  the  fact 
that  the  defendant  company  had  burdened  itself  with  a  vast  ex- 
penditure and  indebtedness  subsequently  to  the  mortgage,  instead 
of  being  any  reason  why  a  receiver  should  not  be  appointed,  was 
rather  one  reason  for  such  appointment,  inasmuch  as  the  company 
by  assuming  such  burdens  was  becoming  less  and  less  able  to  pay 
the  interest  upon  the  mortgage.  ^^  But  the  most  remarkable  fea- 
ture in  the  answer,"  said  Judge  McDonald,  giving  the  decision  of 
the  court,  ^^  as  it  seems  to  me,  is,  that  it  does  not,  that  I  can  see, 
present  any  feasible  scheme  for  paying  this  interest  at  all.  In- 
deed, so  far  as  appears  from  the  answer,  it  does  not  seem  that  the 
interest  will  ever  be  paid  voluntarily.  A  strong  desire  is  evinced 
to  extend  the  road  and  raise  vast  sums  for  equipping  it ;  bat  no 
corresponding  anxiety  is  shown  to  do  anything  for  the  first  mort- 
gage bondholders.  The  answer  evidently  evinces  a  design  to 
postpone  this  matter  till  the  very  last.  Under  all  the  circum- 
stances, I  think  the  appointment  of  a  receiver  would  be  very 
proper,  if  the  bill  had  averred  that  the  mortgaged  property  was 
not  a  sufficient  security  for  the  debt ;  and  that  without  a  receiver 
the  bondholders  are  in  danger  of  irreparable  injury.  I  suppose 
that  in  no  case  of  a  mortgage  ought  a  court  of  chancery  to  ap- 

1  Pullan  V.  CinciDnati  &  C.  A.  L.  R.  R.  Rep.  221 ;  4  Railw.  &  Corp.  L.  J.  862; 
Co.  4  Bias.  35,  47.  See,  also,  Mercantile  Stewart  v.  Chesapeake  &  O.  Canal  Co.  4 
TriiBt  Co.  V.  M.,  E.  &  T.  Ry.  Co.  36  Fed.     Hughes,  47. 
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point  a  receiver  if  the  mortgaged  property  is  of  such  value  as 
to  render  it  clear  that,  on  a  foreclosure  and  sale,  the  debt  could 
all  be  made.  In  the  present  case,  the  mortgaged  property  would 
probably  not  bring  so  much  on  sale."  In  the  case  before  the 
court  the  mortgage  covered  the  earnings  of  one  section  of  a  road, 
which  was  one  fourth  part  in  length  of  the  whole  road,  and  a 
receiver  was  appointed  whose  duty  it  was  made  to  examine  the 
books  and  affairs  of  the  road,  to  ascertain  its  net  earnings  monthly, 
and  receive  one  fourth  part  of  the  net  earnings  of  the  whole  line, 
and  pay  this  into  court  for  the  use  of  the  bondholders.  The 
company  and  its  officers  were  ordered  to  give  the  receiver  all 
proper  facilities  for  this  examination,  and  to  render  full  and  fair 
monthly  statements  to  the  receiver  under  oath,  and  pay  over  to 
him  every  month  a  fourth  part  of  the  net  proceeds. 

In  a  case  before  Judge  McLean,  in  the  Circuit  Court  of  the 
United  States,^  it  appeared  on  a  motion  for  a  receiver  in  a  similar 
case  that  the  defendant  had  failed  to  pay  the  semi-annual  interest 
which  had  fallen  due  within  six  months  of  the  time  of  the  filing 
of  the  bill ;  and  principally,  if  not  solely,  for  that  single  and  re- 
cent failure,  the  court,  while  overruling  the  motion  for  a  receiver, 
did  what  was  nearly  equivalent  to  appointing  one,  in  placing  the 
road  so  far  under  the  control  of  the  court  as  to  require  the  com- 
pany to  make  monthly  reports  of  the  net  income  of  the  road,  and 
to  pay  a  certain  proportion  of  it  into  court  every  month  for  the 
use  of  the  bondholders. 

441.  That  the  mortgaged  property  is  liable  to  be  seized  on 
exeoution  and  sold  piecemeal,  and  the  security  of  the  mortgage 
creditors  destroyed,  has  been  regarded  as  ground  for  the  appoint- 
ment of  a  receiver.  It  is  true  that  the  seizure  of  property  which 
is  security  for  the  mortgage  debts  may  be  restrained  by  injunc- 
tion, but  it  might  be  necessary  to  issue  as  many  injunctions  as 
there  are  creditors.^  But  it  is  quite  doubtful  if  the  appointment 
of  a  receiver  in  such  a  case  would  come  within  the  general  equity 
powers  of  a  court  of  chancery.  Even  the  additional  fact  that  the 
insolvent  corporation  was  about  to  execute  a  lease  for  a  long  term 
of  years  to  an  attaching  creditor,  at  a  rental  which  would  not  pay 

1  Williamson  v.  New  Albaoj  B.  B.  Co.     Judge  Bond  of  the  Foorth  Circuit,  1 1  Chi- 
1  Bias.  198.  cago  Legal  News,  8 ;  Sage  v.  Memphis  & 

^  Inre  Sooth  Carolina  Railroad,  before    L.  11.  R.  Co.  8  Snp.  Ct.  Rep.  887. 
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the  interest  on  its  indebtedness,  has  been  held  to  be  no  ground  for 
an  injunction  restraining  the  corporation  from  further  prosecuting 
its  business,  and  for  the  appointment  of  receivers.  Tiie  court 
cannot  restrain  a  corporation  from  making  a  disposition  of  its 
property  which  is  permitted  by  the  common  law,  unless  fraud  or 
a  breach  of  trust  is  shown.^ 

441  a.  The  conduct  of  the  officers  of  a  corporation  may  be 
such  as  to  require  the  appointment  of  a  receiver  to  take  from 
them  the  control  of  the  company's  affairs.  Thus  the  court  will 
appoint  a  receiver  upon  the  application  of  general  creditors  of  a 
corporation,  whose  directors  have  unlawfully  and  fraudulently  ex- 
ecuted a  mortgage  of  its  property  to  secure  its  stockholders,  the 
company  being  insolvent,  and  it  being  necessary  to  preserve  its 
property  pending  the  litigation.^ 

A  receiver  will  be  appointed  upon  allegations  of  gross  acts  of 
fraud  on  the  part  of  the  officers  of  a  railroad  company  by  whom 
its  property  is  likely  to  be  squandered  and  embezzled.  The  court 
in  such  case  will  act  upon  the  application  of  bondholders,  of  cred- 
itors, or  of  stockholders.  The  officers  of  the  Memphis,  El  Paso, 
and  Pacific  Railroad  Company,  a  corporation  of  Texas,  were  en- 
joined, and  a  receiver  of  its  property  appointed,  upon  a  bill  filed 
by  a  stockholder,  a  bondholder,  and  the  trustees  for  bondholders, 
under  the  mortgages  of  the  company,  on  behalf  of  themselves  and 
all  other  stockholders,  creditors,  and  bondholders  of  the  company.^ 
An  abuse  of  the  corporate  franchise,  aside  from  the  insolvency  of 
the  corporation,  may  be  ground  for  such  interference.* 

442.  The  application  of  the  income  of  a  road  to  completing 
and  operating  it  is  not  a  misapplication  of  the  funds  of  the 
road  which  calls  for  the  appointment  of  a  receiver,  especially 
when  so  made  with  the  consent  and  by  the  advice  of  a  large  num- 
ber of  the  bondholders.  In  a  case  before  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana,^  Mr.  Justice  McLean 
refused  to  appoint  a  receiver  in  such  a  case,  having  regard  not 

1  Pond  V.  Framingham  &  L.  R.  R.  Co.  *  Rochester  r.  BroDson,41  How.  (N.  T.) 

ISO  Mass.  194.  Pr.  78. 

^  Avery  v.  Blees  MaDufacturing  Co.  27  *  Williamsoii  i;.  New  Albany  R.  R.  Co. 

N.  J.  Eq.  412.  1  B]S8.  198,  208. 

*  Forbes  v.  Memphis,  £1  P.  &  P.  R.  B. 
Co.  2  Woods,  323. 
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only  to  the  interest  of  the  bondholders  but  also  to  the  general 
creditors  of  the  company,  who  were  deemed  to  be  entitled  to  some 
indulgence  in  the  payment  of  the  deferred  interest,  because  the 
completion  of  the  road  for  which  the  floating  debt  was  incurred 
had  added  much  to  the  value  of  the  mortgage  security,  and  had 
increased  the  profits  of  the  road ;  and  especially  as  the  work  was 
done  on  the  recommendation  of  the  mortgage  trustee  who  sought 
the  appointment  of  a  receiver.  **  No  change  of  agency  could  in- 
crease, I  am  convinced,  the  efficiency  of  that  already  employed  on 
the  road.  A  sale  of  the  property  would,  in  all  probability,  sacri- 
fice the  stock  of  the  road,  amounting  to  between  two  and  three 
millions  of  dollars,  and  more  than  half  if  not  two  thirds  of  the 
property  of  the  bondholders.  It  might  enable  some  one  or  more 
persons  to  purchase  the  road  at  an  almost  nominal  consideration. 
These  consequences,  I  admit,  are  not  to  stand  in  the  way  of  an 
equitable  right,  enforced  under  circumstances  of  fairness  and  jus- 
tice. But  if  such  results  may  be  avoided  by  a  short  postponement 
of  the  interest,  and  under  a  prospect  of  a  speedy  payment,  I  hold 
myself  authorized  to  do  so,  under  the  facts  above  stated.  But  I 
will  afford  to  the  bondholders  every  reasonable  assurance  that  can 
be  required.  I  will  admit  an  order  to  be  entered  that  the  motion 
of  the  complainant  for  the  appointment  of  a  receiver  be  denied, 
and  that  the  said  company,  from  and  after  the  first  day  of  Janu- 
ary next,  set  aside  one  half  of  the  net  earnings  of  the  road  for 
the  payment  of  the  interest  of  the  bonded  debt  of  said  company, 
the  other  half  to  be  applied  to  the  payment  of  the  floating  debt 
of  the  company,  a  report  of  the  gross  and  net  earnings  to  be 
made  to  the  court  monthly."  This  order  was  not  to  be  under- 
stood as  preventing  a  renewal  of  the  motion  for  a  receiver  upon 
any  new  statement  of  facts. 

443.  Refusal  of  trustees  to  perform  the  trust.  —  It  has  al- 
ready been  noticed  that  the  usual  ground  of  application  for  the 
appointment  of  a  receiver  of  a  railway,  in  behalf  of  bondholders, 
is  that  the  mortgagor  is  insolvent  and  the  property  inadequate  se- 
curity for  the  mortgage  debt.  But  there  are  other  grounds  upon 
which  the  courts  will  exercise  this  power,  aside  from  any  appre- 
hended loss  to  the  persons  secured.  The  refusal  of  the  trustees 
under  the  mortgage  deed  to  perform  the  trust,  or  their  misconduct 
in  the  performance  of  it,  is  sufficient  ground  for  the  interference 
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of  the  court,  upon  the  application  of  the  bondholders,  or  of  any 
considerable  part  of  them.  Thus,  upon  a  default  in  the  payment 
of  interest,  if  the  trustees,  without  good  reason,  refuse  to  take 
possession  of  the  property  and  sell  it  in  accordance  with  the 
provisions  of  the  mortgage  deed,  the  court  will  require  them  to 
execute  the  trust,  or  will  appoint  a  receiver.^ 

Where  the  mortgage  trustees,  for  more  than  five  months  after 
notice  to  them  by  a  majority  of  the  bondholders,  and  request  by 
them  to  proceed  to  execute  the  trust  by  taking  possession  and  sell- 
ing the  property,  neglected  to  take  any  steps  towards  the  execu- 
tion of  the  trust,  although  the  deed  of  trust  made  it  their  duty 
to  do  so,  the  bondholders  have  a  clear  right  to  apply  to  the  court 
to  compel  the  ti-ustees  to  act,  or  to  appoint  some  one  who  will. 
This  right  is  independent  of  any  probable  deficiency  of  the  trust 
property  to  pay  the  debts  secured  by  the  deed  of  trust.  The 
application  for  a  receiver  in  such  a  case  is  simply  a  demand  by 
the  beneficiaries  of  the  deed  that  the  trust  be  executed  according 
to  its  terms.2 

444.  A  receiver  may  in  some  oases  be  appointed  merely 
for  the  purpose  of  securing  the  profits  accruing  from  the  use  of 
the  property,  without  any  ultimate  purpose  of  obtaining  assets  by 
a  sale  of  the  property,  as  for  instance  when  the  security  provided 
for  does  not  give  the  creditor  any  right  to  sell  the  property  itself, 
but  merely  a  right  to  take  it  into  possession  and  use  it  until  the 
claim  is  satisfied  from  the  net  profits.  In  such  case  the  creditor 
may  be  unable,  without  the  assistance  of  the  court,  to  obtain  and 
hold  possession  of  the  property,  especially  when  this  is  a  long  line 
of  railroad  with  its  appurtenances ;  and  the  creditor  himself  gen- 
erally seeks  the  aid  of  a  receivership,  and  the  court  as  generally 
grants  such  aid.  But  even  when  the  creditor  does  not  seek  this 
aid,  but  merely  to  be  put  in  possession  of  the  income  of  a  railroad 
which  is  the  stipulated  security,  the  court  may,  in  behalf  of  the 
debtor,  decline  to  put  the  creditor  into  the  personal  management 
of  a  road,  for  fear  that  such  possession  once  gained  by  the  creditor 
may  be  continued,  through  his  mismanagement  of  the  property 
or  otherwise,  longer  than  would  be  necessary  if  the  property  were 

1  Wilmer  v.  Atlanta  &  R.  A.  L.  Hy.        «  Per  Jadge  Woods,  in  Wilmer  v.  At- 
Co.  2  Woods,  409 ;  Jenkins  v.  Jenkins,  I     lanta  &  R.  A.  L.  Ry.  Co.  supra, 
Paige  N.  Y.  Ch.  243. 
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managed  by  a  disinterested  and  efficient  officer  of  the  court,  who 
would  be  amenable  to  the  court  for  a  proper  administration  of  the 
road,  a  proper  accounting  for  the  proceeds,  and  a  proper  applica- 
tion of  them  to  the  payment  of  the  debt  secured.  In  such  cases 
a  receivership  is  often  indispensable  to  the  enforcement  of  the 
lien,  and  to  the  protection  at  the  same  time  of  the  rights  and  in- 
terests of  all  parties  interested  in  the  property. 

446.  A  receiver  will  be  appointed  to  collect  and  disburse 
the  income  pending  a  sale  under  a  decree,  if  certain  of  the 
bondholders  are  in  possession,  to  the  exclusion  of  other  bond- 
holders, to  whom  they  are  hostile  in  interest,  unless  the  interval 
between  the  decree  and  sale  will  be  very  brief.^ 

446.  Appointment  of  receiver  of  insolvent  corporation  to 
sell  its  property.  —  In  New  Jersey  it  is  provided  by  statute  that 
when  the  property  of  an  insolvent  corporation  in  the  hands  of  a 
receiver  is  incumbered  with  mortgages  or  other  liens,  the  legality 
of  which  is  brought  in  question,  and  the  property  is  of  a  charac- 
ter materially  to  deteriorate  pending  the  litigation,  the  Court  of 
Chancery  may  order  the  receiver  to  sell  it  clear  of  incumbrances 
at  public  or  private  sale  for  the  best  price  that  can  be  obtained, 
bringing  the  money  into  court,  there  to  remain  subject  to  the 
same  liens  and  equities  of  all  parties  in  interest  as  was  the  prop- 
erty before  it  was  sold,  and  to  be  disposed  of  as  the  court  may 
by  its  decree  direct.^  Under  this  statute  a  sale  may  be  ordered, 
although  the  litigation  be  not  distinctly  and  solely  as  to  the  le- 
gality or  validity  of  the  incumbrances.  It  is  sufficient  that  there 
is  a  dispute  as  to  the  extent  to  which  a  mortgage  is  an  incum- 
brance,^ or  that  its  priority  is  assailed ;  ^  and  it  is  not  essential 
that  the  dispute  shall  appear  from  the  pleadings  of  the  parties, 
but  it  may  be  shown  by  the  petition  of  the  receiver.^  As  to  the 
mode  of  sale,  the  receiver,  under  this  statute,  should  be  vested 
with  large  discretionary  powers.^ 

1  Benedict  v,  St.  Joeeph  &  W.  K.  R.  Co.  >  Middleton  v.  N.  J.  West  Line  R.  R. 

19  Fed.  Rep.  173.  Co.  26  N.  J.  Eq.  269,  270. 

«  1  R.  S.  1877,  p.  192,  §  84;  Nix.  Dig.  *  EmmoiiB  ».  Pottery  Co.  (N.  J.)  16 

Sapplement,'409 ;  Act  of  March  13»  1866.  Atl.  Rep.  158. 

Ab  regards  the  insolvency  see  Nat.  Bank  ^  Emmons  v.  Pottery  Co.  supra. 

V.  Sprague,  21  N.J.  Eq.  530, 538 ;  Sewell  «  Potts  r.  N.  J.  Arms  &  Ordnance  Ca 


V.  Cape  May  &  S.  P.  R.  R.  Co.  (N.  J.)  30 
Am.  &  Eng.  R.  R.  Cas.  155. 
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The  object  of  the  legislature  in  these  acts  is  declared  to  be  the 
prevention  of  loss  by  the  depreciation  in  value  of  the  property 
pending  protracted  litigation.  The  mischief  and  the  remedy  are 
plainly  apparent  upon  the  face  of  the  act.  It  was  not  intended 
to  confine  the  remedy  to  mischief  arising  from  litigation  of  any 
particular  character,  but  to  all  litigation  between  incumbrancers 
respecting  the  validity,  extent,  or  priority  of  their  liens.  The  act 
must  be  so  construed  as  to  suppress  the  mischief  and  advance  the 
remedy.^ 

It  has  been  urged  that  the  franchises  of  a  corporation  are  not 
within  the  words  of  this  act ;  that  they  are  not  property,  and 
therefore  that  they  cannot  be  sold  by  virtue  of  the  act.  Tech- 
nically speaking,  franchises  are  property,  but  they  are  property  of 
a  peculiar  character,  arising  only  from  legislative  grant,  and  are 
not,  in  ordinary  cases,  subject  to  execution  or  to  sale  and  trans- 
fer, even  in  payment  of  the  debts  of  the  corporation,  without  the 
assent  or  authority  of  the  legislature.  But  construing  the  orig- 
inal and  supplementary  acts  together,  it  is  apparent  that  the 
chancellor  has  discretionary  power  to  order  a  sale  of  the  fran- 
chises as  well  as  of  the  property  of  insolvent  corporations,  and 
that  he  may  order  a  sale  of  both  clear  of  incumbrances.^ 

As  between  trustees  for  first  mortgage  bondholders  of  an  insol- 
vent railroad  company  who  are  seeking  to  foreclose  an  overdue 
mortgage  upon  property  of  far  less  value  than  the  amount  of  the 
debt,  and  a  receiver  who  applies  under  this  act  for  an  order  of 
sale  of  the  property  and  franchises  free  from  the  lien  of  the  in- 
cumbrances, the  trustees  are  entitled  to  the  possession  of  the  prop- 
erty, and  to  apply  the  income,  if  any,  to  the  reduction  of  their 
debt,  and  a  court  of  equity  will  not  interfere  with  such  right, 
unless  the  equities  of  other  parties  are  likely  to  be  prejudiced. 
The  validity  and  extent  of  the  mortgage  can  be  best  determined 
in  the  foreclosure  suit,  and  the  property  can  be  sold  to  better  ad- 
vantage after  these  questions  are  disposed  of.  In  such  a  case  no 
one  but  the  mortgagees  are  interested,  and  if  they  wish  to  delay 
the  sale  pending  the  litigation,  there  is  no  reason  why  their 
prayer  should  not  be  granted.* 

17  N.  J.  Eq.  395 ;  Emmona  v.  Pottery  Co.        ^  Kandolph  v.  Lamed,  nipna. 
16  Atl.  Rep.  158.  *  Randolph  v.  Lamed,  Bupra, 

1  Randolph  v.  Lamed,  27  N.  J.  £q. 
557. 
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GROUNDS  FOR  THE  APPOINTMENT  OF  RECEIVERS.        [§  447. 

447.  Appointment  of  receiver  to  operate  roa.d.  —  It  is  also 
provided  by  statute  in  New  Jersey  ^  that  if  any  railroad  company 
fails  to  run  daily  trains  on  any  part  of  its  road  for  the  space  of 
ten  days,  then  the  chancellor,  upon  petition  of  any  citizens  of  the 
state,  and  due  proof  of  the  facts,  shall  speedily  appoint  a  receiver, 
who  by  order  of  the  chancellor  is  empowered  and  required  to  take 
possession  of  all  the  real  and  personal  property  of  such  company, 
and  to  operate  the  road  and  transact  its  ordinary  business  in  the 
transportation  of  freight  and  passengers  for  such  time  as  the  chan- 
cellor may  direct ;  and  all  expenses  incurred  thereby  are  made  a 
first  lien  on  all  the  earnings  thereof  prior  to  any  other  claim,  and 
the  surplus,  if  any,  is  distributed  as  the  chancellor  may  direct. 

This  act  is  the  creature  of  public  considerations  altogether. 
When  a  receiver  has  been  appointed  under  it  in  behalf  of  the 
public,  the  possession  of  the  road,  when  given  up,  should  be 
returned  to  the  company  from  which  it  was  taken.  The  right  of 
possession  as  between  two  companies,  each  claiming  such  right, 
cannot  be  determined  upon  the  petition  of  either.  A  claim  of 
paramount  right  of  possession  by  a  company  other  than  that  from 
whose  possession  the  road  was  taken  by  force  of  a  proceeding  of 
this  kind  is  a  matter  to  be  settled  between  the  opposing  parties 
in  due  course  of  law  upon  the  surrender  of  the  road  to  the  com- 
pany from  which  it  was  taken.^ 

When  a  receiver  has  been  appointed  under  this  act,  his  proceed- 
ings will  not  be  stayed  to  allow  an  inquiry  into  the  causes  of  the 
company's  failure  to  operate  the  road,  and  proof  that  such  failure 
was  not  attributable  to  the  fault  of  the  company,  but  to  the  act  of 
lawless  persons,  by  whom  the  rolling  stock  was  by  force  taken  out 
of  their  possession  and  withheld  from  them  with  a  view  to  compel- 


1  Laws  1874,  ch.  27,  §  1 ;  2  R,  S.  1877, 
p.  943.  See,  also,  1  R.  S.  1877,  p.  196, 
§106. 

The  power  conferred  npon  a  reoeiyerbj 
this  statute  to  operate  the  road  is  not  con- 
ferred npon  him  as  an  independent  per- 
son, but  as  an  officer  of  the  court.  The 
power  is  to  be  exercised  for  the  benefit  of 
the  public.  The  court  may  control  the 
operation  of  the  road,  and  may  direct  the 
making  of  contracts,  or  may  authorize 
the  receiver  to  make  them.  Contracts 
made  by  such  receiver  on  his  own  discre- 


tion may  be  enforced  aj^ainst  the  trust 
fund  ;  but  one  who  contracts  with  the  re- 
ceiver does  so  with  the  knowledge  that 
he  can  obtain  redress  only  by  obtaining 
permission  of  the  court  that  made  the 
appointment  to  sue  at  law  or  by  petition 
in  the  chancery  court,  and  in  either  case 
satusfying  that  court  that  the  claim  is  well 
founded.  Yanderbilt  v.  Central  K.  B.  Co. 
43  N.  J.  £q.  669. 

<  Long  Branch  &  Sea  Shore  R.  B.  Co, 
V.  Sneden,  26  N.  J.  £q.  539. 
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§§  448,  449.]      THE  APPOINTMENT  AND  JURISDICTION  OF  RECEIVERS. 

ling  the  payment  of  wages  due  from  another  company.  By  the 
terms  of  the  statute  it  is  obligatory  upon  the  court  to  take  posses- 
sion of  a  road  and  operate  it,  in  order  to  relieve  the  public  from  the 
effect  and  consequences  of  the  apparent  dereliction  of  duty  on  the 
part  of  the  ownera.  Whenever  the  exigency  shall  have  ceased, 
the  court  will  restore  the  road  to  the  owners.  But  until  the  rail- 
road company  satisfies  the  court  of  its  willingness  and  ability  to 
operate  the  road,  the  receiver  will  be  continued  in  possession. 
The  public  necessity  is  paramount.^ 

448.  The  president  and  directors  of  a  railroad  company 
may  be  continued  in  possession  of  the  property  as  reoeivers ; 
and  such  is  the  effect  of  an  order,  in  suit  brought  by  a  state  for 
the  foreclosure  of  a  mortgage  and  the  appointment  of  a  receiver, 
directing  these  officers  to  continue  in  the  possession  and  manage- 
ment of  the  property  under  the  direction  of  and  subject  to  the 
court,  and  to  report  to  it  the  condition  of  the  property,  its  earn- 
ings, expenditures,  and  profits.^  Such  an  appointment  is  very 
unusual,  and  the  circumstances  must  be  very  unusual  to  jus- 
tify it. 

449.  When  property  is  in  the  hands  of  trustees  who  hold 
their  office  ex  officio  as  high  public  officers  of  the  state,  and 
especially  where  one  part  of  the  trust  involves  duties  of  a  public 
character,  the  court  will  be  very  reluctaut  to  take  the  fund  out  of 
their  hands,  and  place  it  in  the  hands  of  a  receiver,  and  will  not 
do  so  except  for  the  most  cogent  reasons,  such  as  gross  fraud  and 
imminent  danger  of  the  trust  fund.^  The  legislature  of  Florida 
vested  certain  public  lands,  including  all  swamp  and  overflowed 
lands  belonging  to  the  state,  in  the  governor,  comptroller,  treas- 
urer, attorney  general,  and  register,  as  trustees,  to  constitute  an 
internal  improvement  fund,  and  to  serve,  amongst  other  things,  as 
a  guaranty  of  bonds  to  be  issued  by  certain  designated  railroad 
companies,  of  which  the  Florida  Railroad  Company  was  one,  for 
the  procurement  of  iron  rails  and  rolling  stock.  A  certificate  of 
guaranty  was  to  be  placed  on  the  bonds.  In  case  the  interest  on 
these  bonds,  and  one  per  cent,  per  annum  for  a  sinking  fund,  were 

^  Inre  Long  Branch  &  Sea  Shore  R.  U.     15  S.  C.  304 ;  Ex  parte  Brown,  15  S.  C. 
Co.  24  N.  J.  £q.  398.  518;  Ex  parte  Williams,  17  S.  C.  396. 

'  /n  re  Fifty-four  First  Mortgage  Bonds,        *  Vose  v.  Reed,  I  Woods,  647. 
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GROUNDS  FOB  THE  APPOINTMENT  OF  BECEIVERS.        [§  449. 

not  paid  by  any  of  the  companies,  the  trustees  were  authorized  to 
take  possession  of  and  sell  the  road,  appurtenances,  and  franchises 
of  the  company  in  default,  and  to  apply  the  proceeds  in  purchas- 
ing up  the  bonds,  or  incorporating  them  with  the  sinking  fund. 
The  powers  given  to  the  trustees  were  large  and  various.     They 
were  authorized  to  fix  the  prices  of  the  lands,  to  make  arrange- 
ments for  draining  them,  and  to  promote  their  settlement  and 
cultivation  by  allowing  preemptions  and  other  modes  of  encour- 
agement.    The  Florida  Railroad  Company  having  iesued  a  large 
number  of  bonds,  which  were  duly  indorsed  by  the  trustees,  failed 
to  pay  any  instalments  of  interest  or  of  the  sinking  fund,  the 
trustees  seized  and  sold  the  road,  and  with  the  proceeds  of  the 
sale  purchased  and  cancelled  a  large  proportion  of  the  outstanding 
guaranteed  bonds  of  the  company.    A  holder  of  bonds  of  the  com- 
pany not  so  purchased  filed  a  bill  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Florida,  for  relief 
against  the  trustees,  whom  he  charged  with  mismanaging  the 
funds,   and  against  other  parties  and  corporations,   whom    he 
charged  with  complicity  in  such  mismanagement  by  obtaining 
fraudulent  purchasers  of  the  lands  at  nominal  prices.     He  also 
prayed  for  an  injunction  and  the  appointment  of  a  receiver  of  the 
trust  fund.     An  injunction  was  granted,  awaiting  a  hearing  of 
the  case  upon  its  merits.     Upon  the  question  of  appointing  a 
receiver,  Mr.  Justice  Bradley,  delivering  the  opinion  of  the  court, 
after  speaking  of  the  objects  of  the  trust  as  being  the  develop- 
ment of  the  resources  of  the  state,  the  reclamation  of  the  lands,  as 
well  as  promoting  railroad  improvements,  said :  ^  ^*  Now  these  pub- 
lic and  political  objects  of  the  trust  make  it  extremely  fitting  that 
the  chief  executive  officers  of  the  state  should  administer  the  fund. 
And  it  must  be  a  very  strong  case  indeed  which  will  induce  the 
court  to  take  the  property  out  of  their  hands  and  put  it  into  the 
hands  of  its  own  officers.     The  legislature  has  seen  fit  to  intrust 
the  chief  officers  of  the  state  with  these  important  duties,  and  it 
would  show  a  great  disrespect  to  this  coordinate  branch  of  the 
government  for  the  judiciary,  on  light  grounds,  to  displace  these 
officers  from  the  trust,  and  to  put  appointees  of  its  own  in  their 
stead."     The  court  will  in  such  case  resort  to  every  other  coer- 
cive means  of  compelling  the  trustees  to  perform  their  duty  before 
resorting  to  the  extreme  measure  of  a  receivership. 

I  Vose  V,  Heed,  1  Woods,  647,  651. 
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§§  460,  451.]      THE  APPOINTMENT  AND  JURISDICTION  OP  BECEIVERS. 

460.  Whether  the  Supreme  Court  of  the  United  States 
would  in  any  caae  appoint  a  receiver  pending  an  appeal  in  that 
court  is  an  undecided  point;  but  npon  a  motion  for  a  receiver  of 
the  Pacific  I^ilroad  in  Missouri,  the  court  declined  to  make  the 
appointment  upon  the  showing  made  in  that  case.^  Appeals  in 
equity  are  heard  upon  the  pleadings  and  proofs  below.  No  new 
evidence  can  be  admitted,  and  the  pleadings  cannot  be  amended. 
A  decree  of  foreclosure  and  sale  had  been  entered  in  the  Circuit 
Court  by  consent  of  the  company.  The  solicitor  of  the  company 
bought  the  property  at  the  sale,  paying  the  purchase  principally 
in  bonds  of  the  company,  secured  by  the  foreclosed  mortgage. 
The  owners  of  the  bonds  thus  paid  over  organized  themselves 
into  a  new  company,  and  the  property  was  assigned  to  them« 
The  receiver  who  had  been  appointed  in  the  Circuit  Court  pend- 
ing the  proceedings  was  discharged,  and  Wiis  directed  to  turn  over 
all  the  property  in  his  hands  to  the  new  corporation.  Soon  after 
this  the  new  company  made  a  new  mortgage  for  a  greater  sum 
than  that  which  had  been  cancelled  by  foreclosure,  and  delivered 
the  bonds  principally  to  the  pnrties  who  had  been  holders  of  the 
bonds  surrendered  in  payment  of  the  purchase  money.  The  stock- 
holders of  the  old  company,  at  a  meeting  soon  after  this,  repudi- 
ated the  action  of  their  directors  in  allowing  a  foreclosure  deci-ee 
to  be  taken  ;  and  an  appeal  was  accordingly  taken  from  the  de- 
cree of  foreclosure.  The  Supreme  Court  refused  to  grant  the 
relief  asked,  because  the  pleadings  did  not  disclose  the  defence 
sought  to  be  made.  Although  the  sale  was  in  form  to  the  com- 
pany's solicitor,  it  was  in  reality  to  the  bondholders  for  whom  the 
foreclosure  was  had  ;  and  it  appeared  affirmatively  that  the  orig- 
inal decree  was  by  consent,  and  no  irregularity  in  the  sale  was 
^complained  of  in  the  court  below. 

461.  The  appointment  of  a  receiver  in  such  C€ise  may,  per- 
haps, be  more  appropriately  made  by  the  Circuit  Court  from 
which  the  litigation  was  taken  to  the  Supreme  Court.  It  might 
be  inconvenient,  if  not  impracticable,  for  the  Supreme  Court  to 
pass  such  interlocutory  orders  as  would  be  necessary  to  protect 
the  property  in  litigation.  The  Circuit  Court  could,  however,  act 
with  a  full  knowledge  of  the  facts,  and  of  the  practice  in  such 

1  Pacific  R.  R.  V.  Ketchum,  95  U.  S.  1 ;  Pacific  Railroad  r.  Mo.  Pacific  R.  R.  Ca  16 
Am.  Bailw.  R.  80. 
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GROUNDS  FOR  THE  APPOINTMENT  OF  RECEIVERS.    [§  452. 

cases.  That  court,  moreover,  has  the  ultimate  disposition  of  the 
property  under  the  direction  of  the  Supreme  Court.  Such  a 
course  was  pursued  by  the  Circuit  Court  sitting  in  Georgia  in  a 
suit  by  Henry  Clews  against  The  Cherokee  Railroad  Company. 
While  the  case  was  pending  before  the  Supreme  Court  of  the 
United  States,  occasion  arose  for  the  appointment  of  a  receiver 
to  prevent  the  waste  and  destruction  of  the  property.  The  ap- 
pointment was  made  by  the  Circuit  Court.  The  Supreme  Court 
of  Georgia,  upon  a  question  whether  a  receiver  appointed  in  a 
court  of  that  state  should  be  sustained  as  against  the  receiver  ap- 
pointed by  the  Circuit  Court,  was  of  opinion  that  the  latter  court 
had  properly  made  the  appointment.^ 

462.  The  general  rule  to  be  deduced  from  the  many  cases 
showing  what  facts  and  circumstances  justify  the  appointment  of 
a  receiver  in  behalf  of  a  mortgagee  is,  that  the  appointment  will 
be  made  when  the  security  is  inadequate,  or  there  has  been  waste 
or  misapplication  of  the  property  by  the  mortgagor  or  other  party 
in  possession  ;  and  also  when  there  is  danger  of  such  abuse  on 
the  mortgagor's  part,  and  of  consequent  loss  to  the  mortgagee.^ 
Inadequacy  of  security  is  always  an  essential  ingredient  of  a 
case  that  calls  for  such  interference,  unless  it  be  shown  that 
there  is  imminent  danger  of  the  sacrifice  or  loss  of  an  adequate 
security. 

There  is  a  well-defined  distinction  as  to  the  right  to  have  a 
receiver  appointed  between  a  mortgage  which  pledges  the  tolls 
and  income  of  the  property,  and  one  which  does  not.  When 
there  is  such  a  pledge  of  the  rents  and  profits,  upon  a  default  and 
petition  of  the  great  body  of  the  bondholders,  or  of  trustees  rep- 
resenting them,  a  receiver  is  appointed  very  much  as  of  course.^ 
It  has  been  suggested  that  in  such  case,  instead  of  the  court's  as- 
suming the  management  of  the  road,  it  may  sometimes  be  expe- 
dient to  require  the  earnings  of  the  road  to  be  paid  over  to  a 
receiver,  to  be  held  and  distributed  by  him,  —  the  interference  of 
others  with  the  management  of  the  road  being  prevented  mean- 
while by  injunction.^ 

1  May  9.  Printnp,  59  Ga.  128 ;  5  Re-  *  Des  Moines  Gas.  Co.  v  West,  44  Iowa, 

porter,  .392.  23,  25. 

3  Keep  V.  Mich.  L.  S.  R.  R.  Co.  6  Chi-  *  Per  Manning,  J.,  in  Meyer  v.  John- 

cago  Legal  News,  101.  ston,  53  Ala.  237,  350. 
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§§  458,  454.]      THE  APPOINTMENT  AND  JURISDICTION  OF  RECEIVERS. 

463.  As  a  general  rule,  a  receiver  appointed  in  a  prior 
suit  should  not  be  displaced  by  the  appointment  in  a  sub- 
sequent suit  of  a  receiver  of  the  same  subject  matter  by  the 
same  court.  The  receiver  does  not  represent  the  plaintiff  in  the 
suit,  but  the  court.  Unless  there  be  special  occasion  for  displac- 
ing the  receiver  first  appointed,  the  proper  course  of  practice  is 
to  extend  the  receivership  in  the  first  suit  over  the  second,  sub* 
ject  to  the  legal  and  equitable  claims  of  all  parties,  and  the  rights 
of  the  parties  in  each  suit  are  substantially  the  same  as  if  differ- 
ent persons  had  been  appointed  at  the  several  times  when  such 
receivership  was  granted.  If,  however,  a  different  receiver  be  ap- 
pointed in  the  second  suit,  the  receiver  in  the  first  suit  is  dis- 
placed, and  must  deliver  the  property  to  the  receiver  appointed  in 
the  second.^ 

The  appointment  of  a  receiver,  on  the  application  of  junior 
mortgagees  may  be  extended  to  cover  an  application  for  a  receiv* 
ership  by  the  prior  mortgage  creditors.^ 

Where  an  entire  railroad  system,  composed  of  many  separate 
roads,  is  in  the  hands  of  receivers  appointed  to  preserve  the  entire 
road  as  a  going  concern,  an  application  by  the  trustees  of  an  un- 
derlying mortgage  of  one  of  the  original  roads,  to  have  the  prop- 
erty covered  by  their  mortgage  turned  over  to  receivers  appointed 
in  a  suit  to  foreclose  their  mortgage,  was  denied  for  the  time 
being,  in  view  of  negotiations  for  the  sale  of  the  entire  system 
under  the  general  mortgage.^ 

464.  As  a  sreneral  rule,  a  receiver  should  not  be  appointed 
without  notioe  to  the  mortgagor  or  other  party  in  possession  and 
an  opportunity  to  be  heard.  It  would  be  a  case  of  great  urgency, 
and  where  delay  would  involve  a  serious  injury  to  the  property  in 
controversy,  or  irreparable  injury  to  the  applicant,  that  would 
justify  an  appointment  before  service  of  process,  or  the  appear- 
ance of  the  defendant,  and  notice  of  the  motion.^  During  the 
interval  between  the  application  for  the  appointment  of  a  re- 
ceiver and  the  hearing  after  notice,  sufficient  protection  of  the 

1  State  V.  Jacksonville,  P.  &  M.  R.  R.  *  Central  Trast  Co.  v.  Wabash,  St  L. 

Co.  15  Fla.  201,  276.  &  P.  Ry.  Co.  25  Fed.  Rep.  693. 

<  Taylor  v.  Phila.  &  Reading  R.  R.  Co.  «  Preaslej  v,  Harrison,  102  Ind.   U  ; 

U  Phila.  (Pa.)  457.  Whitehead    v.  Wooten,  AS    Miss.  523 ; 
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GBOUMDS  FOB  THE   APPOINTMENT   OF  RECEIVERS.         [§455. 

plaintiff's  rights  can  usually  be  afforded  by  an  injunction  or  other 
restraining  order.^ 

Upon  an  application  for  a  receiver,  the  mortgagee  is  not  re- 
quired to  establish  conclusively  his  right  to  recover,  but  merely  to 
show  a  probable  right,  especially  when  he  is  entitled  by  the  terms 
of  the  mortgage  to  the  income,  rents,  and  profits  of  the  mortgaged 
property.^ 

Where  the  propriety  of  the  appointment  of  a  receiver  is  the 
principal  question  before  the  court,  and  it  is  required,  if  at  all,  by 
the  view  which  the  court  shall  ultimately  take  of  the  case,  and 
not  for  a  merely  ancillary  purpose  connected  with  the  temporary 
incidents  of  the  suit,  action  as  to  the  appointment  will  be  de- 
ferred till  the  hearing.^ 

Where  a  receiver  has  been  appointed  by  a  state  court  upon  an 
ex  parte  application,  and,  after  the  removal  of  the  suit  to  the  Cir- 
cuit Court,  it  appears  upon  a  hearing  that  there  is  no  occasion  for 
a  receivership,  and  that  its  continuance  is  likely  to  prove  preju- 
dicial to  innocent  holders  of  the  company's  securities,  the  order 
appointing  the  receiver  should  be  rescinded.^ 

An  appointment  in  vacation,  unauthorized  by  law,  is  of  no 
effect,^  but  if  the  appointment  be  afterwards  confirmed  by  the 
court  in  term,  it  will  be  deemed  to  have  been  made  by  the  court 
from  and  after  the  entry  of  the  confirming  order.^ 

After  an  application  for  the  appointment  of  a  receiver  has  been 
allowed  to  sleep  for  six  years,  it  will  be  denied,  although  some 
testimony  has  been  taken  in  the  mean  timeJ 

456.  When  an  individual  bondholder  or  a  Judfirment  cred- 
itor seeks  the  appointment  of  a  receiver,  he  must  sue  on  behalf 

1  Florida  V.  Jackaonville,  P.  &  M.  R.        »  Union  Mut.  L.In8.  Co.».  Union  Mills 
R.  Co.  1 5  Fla.  201 ;  and  see  Ciucinnali,     Plaster  Co.  37  Fed.  Rep.  286. 

S.  &  C.  R.  R.  Co.  V.  Sloan,  31  Ohio  St.  1 ;  «  McHenry  v.  New  York,  P.  &  O.  R.  R. 

15  Am.  Railw.  R.  376;  Railway  Co.  v.  Co.  26  Fed.  Rep.  114. 

Jewett,  37  Ohio  St.  649 ;  High  on  Receir-  *  Hammock  v.  Farmers*  Loan  &  Trust 

era,  §§  111,  112.     In  Louisiana  the  ap-  Co.  105  U.  S.  77;  13  Fed.  Rep.  I89n.; 

pointment  of  a  receiver  of  a  corporation  Blair  v.  Reading,  99  111.600;  Devine  v. 

on  an  ex  jtarte  application,  without  alleg-  People,  100  111.  290. 

ing  its  insolvency,  ia  held  to  be  absolutely  *  Hervey  v.  Rl.  Midland  Ry.  Co.  28 

null.     Tnrgeaa  v.  Brady,  24  La.  Ann.  Fed.  Rep.  169. 

348.  7  Hood  V.  First  Nat.  Bank,  29  Fed.  Rep. 

2  Des   Moines  Gas  Co.  v.  West,  44  55. 
Iowa,  23. 
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§§  456-458.]      THE  APPOINTMENT   AND  JURISDICTION   OF  BECEIVEBS. 

of  himself  and  all  other  persons  who  have  interests  of  the  same 
kind  or  class  as  his  own.  In  such  a  proceeding,  he  acts  as  trustee 
for  all  others  who  are  entitled  to  be  paid  pari  passu  with  him.^ 
It  is  not  necessary  that  the  other  parties  in  interest  should  concur 
in  the  application.^ 

456.  If  thQ  mortgaged  premises  are  in  the  possession  of  a 
tenant  or  lessee,  it  is  necessary  to  make  him  a  party  to  the  suit 
before  a  receiver  of  the  property  can  be  appointed.  If  he  be 
not  made  a  party,  there  is  no  objection  to  the  appointment  of  a 
receiver  of  the  rents  and  profits  to  whom  the  tenant  could  be 
required  to  attorn ;  but  such  receiver  would  have  no  power  to 
molest  the  possession  of  the  tenant.^ 

467.  The  fact  that  a  corporation  is  insolvent  will  not  aa- 
thorize  the  corporation  itself  to  apply  to  a  court  of  equity  for  a 
receiver  to  wind  up  its  affairs.  A  creditor  in  a  proper  case  may 
come  into  court  with  such  application,  but  the  insolvent  debtor 
cannot.^  A  corporation  cannot  apply  in  its  corporate  capacity 
and  name  to  be  put  into  the  custody  of  a  receiver.^ 

II.  Selection  of  Receivers. 

458.  In  the  appointment  the  court  is  not  necessarily  con- 
trolled by  the  expressed  wish  of  the  parties,  although  the  mort- 
gagee and  mortgagor  both  concur  in  asking  for  the  appointment 
of  the  same  person.  If  such  person  be  one  under  whose  charge 
the  resources  of  the  road  have  been  exhausted  and  the  necessity 
for  a  receiver  brought  about,  the  court  will  probably  refuse  to 
make  the  appointment.  The  receiver  is  not  the  servant  of  the 
bondholders,  but  of  the  court,  wliich  must  impartially  regard  the 
interests  of  other  creditors  of  the  insolvent  corporation.^  The 
court  should,  at  any  rate,  be  satisfied  of  the  fidelity  and  ability 
of  the  person  to  whom  the  property  is  intrusted  during  the  pend- 
ency of  the  suit ;  and  although  it  may  be  proper  that  officers  of 

1  Bowen  v,  Brecon  By.  Co.  L.  B.  3  Eq.  Chic.  L.  N.  101 ;  Sea  Ins.  Co.  o.  Stebbins, 
541 ;  Potts  V.  Warwick  &  B.  Canal  Nav.    S  Paigre  (N.  Y.)»  565. 

Co.  Kay,  142;   Fripp  v.  Chard  By.  Co.  «  Hogh  v,  McBae,  Chase's  Dec  466. 

1 1  Hare,  241 ;  Gravenstine's  Appeal,  49  *  Kimball  v.  Goodbam,  32  Mich.  10. 

Pa.  St.  310.  •  Bichards  v.  Chesapeake  &  0.  B.  B. 

2  Fripp  V.  Chard  By.  Co.  supra,  Co.  1  Hughes,  28 ;  Atkins  o.  Wabash,  St 
*  Keep  p.  Michigan  L.  S.  B.  B.  Co.  6  L.  &  P.  By.  Co.  29  Fed.  Bep.  161. 
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the  corporation,  to  whom  do  fault  is  imputed,  should  be  continued 
in  the  management  of  it  as  receivers,^  when  there  has  been  mis- 
management the  control  of  the  road  should  not  be  given  to  those 
whose  administration  of  its  affaii's  had  ended  in  bankruptcy.^  It 
has  been  declared,  moreover,  that  an  officer  of  a  corporation  under 
whose  management  it  has  become  insolvent  is  not  a  proper  per- 
son to  be  appointed  a  receiver.  A  person  who  cannot,  with  the 
aid  of  others,  manage  a  business  successfully,  is  as  a  general  rule 
regarded  as  unfit  to  wind  it  up  alone.^  Generally  also,  one  who 
is  interested  in  the  corporation  as  a  stockholder  or  an  officer 
should  not  be  appointed  a  receiver  unless  the  occasion  is  excep- 
tional and  urgent,  and  then  only  on  the  consent  of  parties  whose 
interests  are  to  be  intrusted  to  their  charge.^ 

Where  a  receiver  has  been  put  in  possession  of  a  road,  under 
an  agreement  between  the  parties  in  interest  in  a  foreclosure 
suit  that  the  complainants,  upon  giving  security  in  the  sum  of 
$350,000,  should  have  possession  of  the  road  and  should  name  the 
receiver,  the  other  parties  are  placed  in  a  somewhat  different  atti- 
tude towards  that*  officer  from  what  they  would  be  in  if  he  were 
appointed  by  the  court  in  the  ordinary  way ;  for  it  does  not  lie 
with  them  to  object  to  the  person  of  the  receiver,  though  he  be 
a  complainant  in  the  suit,  unless  he  commits  some  overt  act  of 
unfaithfulness  to  his  trust,  which  can  be  specified  and  proved. 
They  cannot  go  into  his  previous  transactions  in  the  suit,  in 
order  to  show  that  he  had  heretofore  done  acts  which  exposed 
him  to  personal  anim^id version.^ 

459.  It  is  not  unusual  for  parties  representingr  different  in- 
terests to  etgree  upon  the  appointment  of  two  or  more  re- 
ceivers, each  of  whom  is  expected  to  represent  and  look  after  the 
interests  of  one  of  the  parties ;  and  the  courts  have  usually  ap- 
pointed the  receivers  so  «greed  upon.  So  long  as  harmony  pre- 
vails between  receivers  so  appointed,  there  may  be  no  difficulty 
experienced  in  operating  the  road  under  such  management,  ex- 
cepting the  additional  expense  of  two  or  more  receivers  where 

1  Merer  v.  Johnston,  53  Ala.  237.  Trust  Co.  29  N.  J.  Eq.  217  ;  Freeholders 

*  Williamson  u.  New  Albany  R.  R.  Co.     v.  State  Bank,  28  N.  J.  Eq.  166. 

1  Biss.  198.  4  Atkins  v.  Wabash,  St.  L.  &  P.  Ry. 

*  McCoUough  9.  Merchants'  Loan  &    Co.  29  Fed.  Rep.  161. 

^  Cowdrey  t^.  Railroad  Co.  I  Woods,  331. 
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only  one  is  required.  But  it  mast  be  observed  that  this  practice 
is  of  doubtful  utility.  Dissensions  are  apt  to  arise  between  the 
representatives  of  di8COi*dant  or  hostile  interests^  and  then  the 
practicable  management  of  the  road  by  them  becomes  impossible. 
In  a  case  where  this  had  been  the  result  of  appointing  such  re- 
ceivers,^ Mr.  Justice  Miller,  in  removing  them  to  make  way  for 
one  receiver  who  should  represent  the  court  and  be  strictly  neutral 
in  both  feeling  and  conduct,  said :  ^  I  have  only  one  word  to  add : 
In  my  view  a  receiver  is  strictly  and  solely  the  officer  of  the 
court,  if,  by  reason  of  the  inability  or  neglect  of  the  officers  of  the 
corporation  to  conduct  its  business  as  it  ought  to  be  done,  the 
conduct  of  that  business  b  taken  charge  of  by  the  court,  and  car- 
ried on  by  its  agent.  It  is  the  duty  of  that  agent  to  so  conduct 
this  business  as  that  the  lawful  rights  and  legal  interest  of  all 
persons  in  the  property  and  in  the  business  shall  be  protected  as 
far  as  possible  with  equal  and  exact  justice.  This  is  much  more 
likely  to  be  done  by  a  receiver  who  has  no  interest  in  the  capital 
stock  of  the  road ;  none  in  its  debts,  and  no  obligations  to  those 
who  have :  such  a  person,  acting  under  the  dontrol  of  the  court, 
seeking  its  advice,  as  he  would  be  inclined  to  do,  in  all  ques- 
tions of  doubtful  duty,  and  bound  in  sufficient  surety  for  the 
faithful  performance  of  his  duty,  is,  in  my  opinion,  the  proper 
one  for  such  an  office." 

Generally  it  may  be  said  that  the  existence  of  two  receivers 
representing  opposing  interests  is  unnecessary  and  embarrassing, 
even  if  they  are  on  amicable  terms,  and  have  but  a  single  place  of 
business.  But  their  different  interests  are  almost  certain  to  ren- 
der them  antagonistic,  and  in  that  event  a  successful  operation  of 
the  road  is  rendered  impossible.  As  remarked  by  Mr.  Justice 
Miller  in  the  case  under  consideration,  while  it  may  be  true  that  a 
large  personal  interest  may  stimulate  the  activity  and  direct  the 
vigilance,  whenever  occasion  ofifers  that  vigilance  will  be  directed 
mostly  to  advancing  personal  interests,  and  that  activity  to  secur- 
ing personal  advantages. 

460.  The  appointment  of  a  receiver  onoe  made  oannot  be 
assailed  in  a  collateral  proceeding  where  it  appears  that  the 
court  has  jurisdiction  of  both  the  subject  matter  and  of  the  neces- 
sary parties.     However  erroneous  the  order  of  appointment  may 

1  Meier  v.  Kaunas  Pac  By.  11  Chic.  L.  N.  41,  5  Dm.  476,  479, ;  4  Dill.  378. 
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have  been  it  cannot  be  treated  as  void,  but  at  the  most  only  as 
Toidable  in  a  direct  proceeding  for  that  purpose.^  The  same 
observations  apply  equally  to  an  order  granting  an  injunction 
against  the  prosecution  of  a  suit  or  judgment  against  a  receiyer.^ 
Where  the  fact  of  the  appointment  of  a  receiver  is  put  in  issue 
by  the  pleadings,  a  copy  duly  authenticated  of  the  order  appoint- 
ing him  is  admissible  evideuce  of  the  appointmeut.^ 

III.  Jurisdiction  of  Receivers, 

461.  A  receiver's  authority  is  limited  to  the  jurisdiction 
of  the  court  appointing  hini&  The  authority  of  a  receiver  can- 
not ordinarily  extend  beyond  the  limits  of  the  territory  w^ithin 
which  the  court  making  the  appointment  has  jurisdiction,  whether 
this  be  a  state,  county,  or- other  local  district.  If  the  court  mak- 
ing the  appointment  has  jurisdiction  throughout  a  state,  the  re- 
ceiver has  authority  to  take  possession  of  property  embraced  in 
the  receivership  anywhere  in  the  state,  but  he  has  no  authority 
beyond  that  state,  except  so  far  as  he  is  allowed  to  act  in  other 
states  through  the  comity  of  other  governments.  A  receiver  ap- 
pointed by  a  court  having  jurisdiction  of  a  limited  judicial  district 
within  a  state  has  no  authority  to  take  possession  of  property  in 
•another  judicial  district.^  The  inability  of  a  receiver  to  exercise 
any  extra-territorial  power  has  been  asserted  by  some  courts  with 
great  positiveness ;  ^  and  sometimes  courts  seem  to  have  unquali- 
fiedly refused  to  recognize  a  foreign  receiver,  and  allow  him  to 
maintain  actions,  on  any  ground  whatever.^  On  the  other  hand, 
the  fullest  authority  has  been  accorded  to  foreign  receivers  to 
bring  suits  with  reference  to  the  property  they  were  appointed  to 
take  charge  of.^  When  the  title  of  the  receiver  is  not  merely  one 
derived  from  his  appointment  as  such  by  a  foreign  court,  but  he 
has  himself  acquired  a  title  personal  to  himself  by  reducing  the 
property  to  possession,^  or  by  an  assignment  of  the  property  from 
the  debtor,^  his  right  to  pursue  the  property  in  a  foreign  jurisdic- 

1  Richards  v.  People,  81  111.  551.  *  Farmers'  &  M.  Ins.  Co.  v.  Needles,  52 

*  Richards  9.  People,  Bupra,  Mo.  17. 

*  Allen  V.  Cent.  R.   R.  Co.  42  Iowa,  ^  Paradise  v.  Farmers'  &  M.  Bank,  5 
683.  La.  Ann.  710;  McAlpin  v.  Jones,  10  La. 

4  Florida  v.  Jscksonville,  P.  &  M.  R.  R.     Ann.  552. 
Co.  15  Fla.  201.  8  Cagill  r;.  Wooldridge  (Tenn.),4  Cent. 

*  Booth  9.  Clark,  17  How.  S22.  L.  J.  6. 

*  Graydon  v.  Church,  7  Mich.  36,  51. 
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tion  may  be  regarded  as  certain.    He  has  in  such  a  case  a  right  of 
action  in  his  individual  capacity. 


462.  The  firenerally  reoognized  dootrine,  however,  is  that  a 
receiver  appointed  in  one  state  has  no  power  to  institate  pro- 
ceedinffs  in  the  courts  of  another  state,  except  by  comity  and 
inter-state  and  inter-national  courtesy ;  but  upon  this  principle  a 
receiver  is  generally  allowed  to  sue  in  foreign  courts,  unless  the 
claim  he  is  seeking  to  enforce  comes  in  conflict  with  creditors  in 
that  state,  claiming  under  attachment  or  other  lien.^  As  against 
a  foreign  corporation  and  a  receiver  appointed  in  another  state, 
courts  sometimes  protect  creditors  in  their  own  states  by  sustain- 
ing attachments  of  property  actually  within  the  state  where  suit 
is  brought;  and  if  in  such  case  a  receiver  be  subsequently  ap- 
pointed in  that  state,  he  takes  the  property  subject  to  any  lieu 
that  may  have  been  acquired  by  the  attaching  creditor.^ 

Pending  an  application  for  the  appointment  of  a  receiver  in  a 
Kentucky  court  for  the  enforcement  of  a  mortgage,  certain  roll- 
ing stock  covered  by  the  mortgage  and  temporarily  in  the  State 
of  Ohio  was  there  attached  by  an  unsecui*ed  Kentucky  creditor. 
The  receiver  was  allowed  to  assert  his  right  to  the  possession  of 
the  attached  property  by  a  suit  brought  in  Ohio.  The  mortgage 
being  valid  in  Kentucky  was  valid  in  Ohio ;  and  the  receiver's 
right  of  possession,  not  being  in  conflict  with  any  rights  of  a  citi- 
zen of  Ohio,  nor  against  the  policy  of  its  laws,  the  Ohio  court,  re- 
garding the  comity  existing  between  states,  allowed  the  Kentucky 
receiver  to  maintain  the  action.* 


1  Hoyt  V.  Thompson,  5  N.  Y.  320; 
Willitts  V.  Waite,  25  N.  Y.  577  ;  Graydon 
V.  Church,  7  Mich.  36;  Taylor  v.  Colum- 
bian  Ins.  Co.  14  Allen  (Mass.),  353;  Hunt 
V.  Columbian  Ins.  Co.  55  Me.  290,  298 ; 
Cagill  V.  Wooldridge  (Tenn.),  4  C.  L.  J. 
6;  Bank  v.  McLeod,  38  Ohio  St.  174, 
183 ;  Kurd  v.  Elizabeth,  41  N.  J.  L.  1 ;  Ex 
parte  Norwood,  3  Biss.  504;  Patterson 
V.  Lynde,  112  111.  196;  Bagby  v.  Atl., 
M.  &  O.  R.  R.  Co.  86  Pa.  St.  291 ;  Ser- 
comb  V.  Catlin  (III.),  5  Ry.  &  Corp.  L.  J. 
610. 

^  Dnnlop  V.  Paterson  Fire  Ins.  Co.  12 
Hun  (N.  Y.),  627 ;  Taylor  v.  Columbian 
Ins.  Co.  supra.   See  Osgood  o.  Maguire,  61 
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N.  Y.  524,  respecting  the  situs  of  prop- 
erty in  the  form  of  promissory  notes  in 
the  hands  of  a  receiver.  The  case  is  in 
conflict  with  the  Massachusetts  case  on 
this  point. 

8  Bank  v.  McLcod,  supra,  •*  We  think 
that,  upon  both  principle  and  authority, 
such  an  action  may  be  maintained.  The 
nature  of  the  union  between  the  states,  as 
members  of  a  common  gorerumenc,  the 
vital  interests  which  bind  them  together, 
should  lead  us  to  presume  a  greater  de- 
gr^  of  comity,  in  commercial  as  well  as 
in  political  affairs,  than  we  should  be  au- 
thorized to  presume  between  states  wholly 
foreign  to  each  other."    Per  Johnson,  J. 


JUBISDICTION  OF   BECEIVERS.  [§  463. 

A  foreign  receiver  may  sue  for  the  collection  of  unpaid  stock 
sabscriptions,  when  resident  creditors  have  no  liens  thereon.^ 

A  receiver  appointed  by  a  state  court  for  a  corporation  of  the 
state  may  sue  in  the  Circuit  Court  of  the  United  States  for  an- 
other state  on  a  judgnlent  obtained  in  the  state  court  upon  a 
promissory  note,  as  in  such  case  he  sues,  not  as  a  receiver,  but 
as  a  judgment  creditor.^ 

463.  It  is  a  rule  of  law  in  all  oases  of  conflict  of  Jurisdic- 
tion, that  the  court  whioh  first  takes  cognizance  of  the  contro- 
versy is  entitled  to  retain  jurisdiction  to  the  end  of  the  litigation, 
and  incidentally  to  take  possession  of  the  subject  matter  of  the 
dispute  through  a  receiver,  to  the  exclusion  of  all  interference  from 
other  courts  of  coordinate  jurisdiction.  As  remarked  by  Judge 
Blodgett,  in  a  case  before  the  Circuit  Court  of  the  United  States 
for  Northern  Illinois,^  "  The  proper  application  of  this  rule  does 
not  require  that  the  court  which  first  takes  jurisdiction  of  the  case 
shall  also  first  take,  by  its  officers,  possession  of  the  thing  in  con- 
troversy, if  tangible  and  susceptible  of  seizure,  for  such  a  rule 
would  only  lead  to  unseemly  haste  on  the  part  of  officers  to  get 
the  manual  possession  of  the  property ;  and  while  the  court  first 
appealed  to  was  investigating  the  rights  of  the  respective  parties, 
another  court,  acting  with  more  haste,  might,  by  a  seizure  of  the 
property,  make  the  first  suit  wholly  unavailing.  To  avoid  such  a 
result,  the  broad  rule  is  laid  down  that  the  court  first  invoked  will 
not  be  interfered  with  by  another  court  while  the  ji^risdiction  is 
retained."  Thus,  if  after  the  filing  of  a  bill  against  a  railroad 
company  in  the  Circuit  Court  of  the  United  States  in  which  the 
appointment  of  a  receiver  is  asked  for,  and  before  such  appoint- 
ment is  made,  a  suit  be  commenced  in  a  state  court  for  the  ap- 
pointment of  a  receiver  of  the  same  property,  the  state  court, 
although  it  may  take  possession  of  the  property  through  its  re- 
ceiver, cannot  supersede  the  jurisdiction  of  the  Circuit  Court;  but 
the  latter  court  will  proceed  in  due  course  to  appoint  a  receiver, 
if  occasion  for  such  action  be  shown,  and  will  assert  its  jurisdic- 

1  Patterson  v.  Lynde,  112  HI.  196.  Alubama  &  C.  R.  R.  Co.  v.  Jones  (U.  S. 

s  Wilkinson  v.  Culver,  25  Fed.  Rep.  C.  C),  7  N.  B.  R.  145 ;  Bill  v.  New  Al- 

639.  bany  Rj.  Co.  2  Bias.  390 ;  Keep  v.  Mich. 

s  Union  Trust  Co.  v.  Rockford,  Rock  L.  S.  R.  R.   Co.  6  Chicago  L.  N.  101 ; 

Island  &  St.  L.  R.  R.  Co.  6  Bias.  197, 198;  Sedgwick  v.  Menck,  6  Biatchf.  156. 
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tion.     The  adding  of  a  new  party  and  raising  a  new  question  as 
to  him  is  not  enough  to  give  jurisdiction  to  another  court.^ 

464.  Where  the  conflict  of  Jurisdiction  does  not  relate  to 
the  cause,  but  to  the  possession  of  tdb  subject  matter,  prior- 
ity of  possession  may  be  the  test  of  the  right  to  retain  possession.^ 
The  question  whether  an  actual  seizure  of  the  property  is  neces- 
sary to  the  jurisdiction  of  the  court  in  a  case  where  the  possession 
of  the  property  is  necessary  to  the  relief  sought,  or  whether  the 
commencement  of  the  action  and  service  of  process,  or  the  com- 
mencement of  the  action  by  the  filing  of  the  bill,  is  sufficient  to 
give  the  court  jurisdiction,  to  the  exclusion  of  all  other  courts, 
was  discussed  in  a  recent  case.^  The  bill  in  that  case  was  filed 
the  thirtieth  day  of  October,  1874,  for  a  foreclosure  of  a  mortgage, 
and  a  copy  and  notice  of  motion  for  injunction  and  receiver  were 
served  on  the  railroad  company  the  next  day.  On  the  ninth  of  No- 
vember following,  the  company  was  enjoined  from  yielding  posses* 
sion  of  the  property  to  any  one  except  a  receiver  appointed  by  the 
court  in  this  case.  A  creditor  of  the  company  having  recovered 
judgment  levied  his  execution  upon  the  road,  and  sold  it  in  different 
parcels,  and  the  purchaser  was  put  in  possession  by  the  sheriff  on 
the  same  ninth  day  of  November.  On  the  next  day  the  company, 
by  its  managing  director,  filed  a  bill  in  the  Superior  Court  of 
Fulton  County,  in  the  State  of  Georgia,  to  prevent  the  judgment 
creditor  and  the  purchaser  from  taking  possession  of  the  road.  On 
November  twentieth,  the  purchaser  filed  a  cross-bill  in  the  same 
court,  asking  for  the  appointment  of  a  receiver ;  and  a  receiver 
was  the  next  day  appointed,  who,  on  the  twenty-eixth  of  the  same 
month,  took  possession.  The  Circuit  Couit,  on  the  nineteenth  of 
December  following,  appointed  a  receiver  of  the  entire  property 
covered  by  the  mortgage,  but  the  receiver  was  unable  to  get  pos- 
session of  that  part  of  the  trust  property  lying  in  Georgia,  and  on 
the  twenty-fourth  of  May,  1875,  he  applied  to  the  court  for  a  writ 
of  assistance  to  enable  him  to  get  possession  of  the  property  in 
Georgia.   Judge  Woods,  in  appointing  the  receiver  of  the  Circuit 

1  Memphis  v.  Dean,  8  Wall.  64.  supra ;  Watson  v.  Jones,  IS  Wall.  679 ; 

*  MHllett  V.  Dexter,  1  Cnrtia,  178;  Wis-  BiU  v.  New  Albany  Ry.  Co.  2  Buu.  390; 

wall  V.  Sampson,  14  How.  52 ;  Chittenden  Parsons  v,  Lyman,  5  Blatchf.  170. 

V.  Brewster,  2  Wall.  191  ;  Back  v.  Col-  *  Wilmer  v.  Atlanta  &  R.  A.  L.  R.  R. 

bath,  3   Wall.  334 ;    Memphis  v.  Dean,  Co.  2  Woods,  409. 
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Court,  was  of  opinion  that  the  filing  of  the  bill  in  that  court  and 
the  service  of  process  excluded  the  jurisdiction  of  all  other  courts 
to  take  possession  of  and  administer  the  property  or  any  part  of 
it.  But  Mr.  Justice  Bradley,  before  whom  the  application  for  the 
writ  of  assistance  was  heard,  differed  from  Judge  Woods  as  to  the 
jurisdiction  and  powers  of  the  court,  saying :  '^  It  is  too  well  set- 
tled to  admit  of  controversy,  that  where  two  courts  have  concur- 
rent jurisdiction  of  a  subject  of  controversy,  the  court  which  first 
assumes  jurisdiction  has  it  exclusive  of  the  other.  But  where  the 
objects  of  the  suits  are  different  tiiis  rule  does  not  apply,  although 
the  thing  about  or  in  reference  to  which  the  litigation  is  had  is  the 
same  in  both  cases.  Thus,  an  action  of  debt  on  a  bond,  an  action 
of  ejectment  on  the  mortgage  given  to  secure  it,  and  a  bill  in 
equity  to  foreclose  the  equity  of  redemption,  may  be  pending  at 
the  same  time,  unless  prohibited  by  some  statutory  regulation. 
The  land  mortgaged  may  be  seized  in  execution  by  the  sheriff  in 
an  action  at  law,  even  while  the  ejectment  or  the  bill  to  foreclose 
is  pending.  A  bill  to  foreclose  is  a  personal  proceeding,  although 
it  has  reference  to  a  specific  thing.  Its  object  is  to  put  an  end  to 
an  existing  equity,  and  to  procure  a  sale  of  the  mortgaged  prem- 
ises. Possession  may  be  taken  in  the  course  of  the  proceeding, 
but  until  it  is  taken,  can  it  be  said  that  the  property  is  sacred 
from  the  touch  of  other  persons  or  courts  ?  •  •  . 

^^  The  test,  I  think,  is  this :  Not  which  action  was  first  com- 
menced, nor  which  cause  of  action  has  priority  or  superiority,  hut 
which  court  first  acquired  jurisdiction  over  the  property.  If  the 
Fulton  County  Court  had  tlie  power  to  take  possession  when  it 
did  so,  and  did  not  invade  the  possession  or  jurisdiction  of  this 
court,  its  possession  will  not  be  interfered  with  by  this  court ;  the 
parties  must  either  go  to  that  court  and  pray  for  the  removal  of 
its  hand,  or,  having  procured  an  adjudication  of  their  rights  in  this 
court,  must  wait  until  the  action  of  that  court  has  been  brought 
to  a  close,  and  judicial  possession  has  ceased.  Service  of  process 
gives  jurisdiction  over  the  person.  Seizure  gives  jurisdiction  over 
the  property ;  and  until  it  is  seized,  no  matter  when  the  suit  was 
commenced,  the  court  does  not  have  jurisdiction.  The  alleged 
collusion  and  fraud  of  the  parties  cannot  alter  the  case.  It  is  a 
question  between  the  two  courts  ;  and  we  must  respect  the  posses- 
sion and  jurisdiction  of  the  sister  court.  We  cannot  tnke  the 
property  out  of  its  hands  unless  it  has  first  wrongfully  taken  it 
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out  of  our  hands.  This,  as  we  have  shown,  has  not  been  done. 
The  application  for  a  writ  of  assistance  and  for  an  attachment 
must  be  denied."  ^ 

466.  The  mere  fllingr  of  the  bill  may  eriye  jurisdiction  of 
the  thingr  in  controversy,  in  a  case  where  the  only  recovery  can 
be  out  of  the  property,  so  as  to  prevent  another  coart  from  ap- 
pointing a  receiver.2  The  decision  of  the  case  cited,  however, 
was  made  in  view  of  facts  showing  a  case  of  collusion  in  the  ap- 
pointment of  a  receiver  in  a  court  of  the  state.  In  a  suit  against 
the  Cherokee  Railroad  Company,  begun  in  the  Circuit  Court  in 
1872,  a  receiver  was  appointed,  but  afterwards,  by  consent,  this 
appointment  was  revoked ;  but  the  case  otherwise  remained  the 
same,  and  after  a  decree  in  favor  of  the  plaintiff,  the  case  was  car- 
ried to  the  Supreme  Court  of  the  United  States.  While  it  was 
there  pending,  in  September,  1876,  certain  parties,  some  of  whom 
were  parties  defendant  in  the  former  suit,  filed  a  bill  in  a  court  of 
the  state,  praying,  among  other  things,  for  the  appointment  of  a 
receiver.  On  October  second  the  chancellor  passed  an  order  for  a 
hearing  on  the  twenty-third  day  of  the  same  month,  and  for  per- 
fecting service  ten  days  before  that  time.  Afterwards,  by  con- 
sent, the  hearing  was  set  for  the  tenth  day  of  the  month,  when 
a  receiver  was  appointed.  Meanwhile,  pending  the  former  case 
in  the  Supreme  Court,  the  appointment  of  a  receiver  was  applied 
for  in  the  Circuit  Court,  and  a  hearing  was  had  and  a  receiver 
was  appointed  on  the  twentieth  of  October.  This  receiver  found 
the  receiver  appointed  by  the  state  court  in  possession ;  where- 
upon, under  the  direction  of  the  Circuit  Court,  he  applied  to  the 
state  court  for  the  possession  of  the  property.  The  chancellor 
granted  an  order  to  that  effect,  which  was  affirmed  by  the  Su- 
preme Court  of  the  state,  upon  the  ground  that  the  chancellor 
made  the  appointment  inadvertently,  and  without  knowledge  of 
the  facts  of  the  proceedings  in  the  federal  court,  and  under  cir- 
cumstances indicating  a  collusion  of  parties  in  obtaining  the  ap- 
pointment. 

466.  When  a  receiver  has  once  obtained  actual  possession 

^  Q^cere  as  to  conectnesfl  of  this  opinion,    ion  of  Mr.  Justice  Bradley,  2  Woods,  409, 

^  May  V.  Frintnp,  59  Oa.  128 ;  5  Re-    425,  427,  stated  in  the  preceding  section, 

porter,  392.    The  court  refer  to  the  opin-    to  the  contrary,  and  dissent  from  it  on  this 
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« 

of  the  property  oommitted  to  his  charge,  he  cannot  be  inter- 
fered with  by  a  receiver  sabsequently  appointed  in  another  court.^ 
When  a  question  is  pending  in  one  court  of  competent  jurisdic- 
tion, it  cannot  be  raised  and  agitated  in  another  court ;  much  less 
can  a  court  assume  to  take  possession  of  and  administer  property 
which  is  in  possession  of  another  court,  and  in  course  of  adminis- 
tration by  it.^  Upon  the  institution  of  proceedings  in  bankruptcy 
in  a  United  States  court  against  an  insolvent  railroad  company, 
already  in  the  hands  of  a  receiver  appointed  under  proceedings  in 
a  state  court,  his  possession  will  not  be  interfered  with,  except 
for  some  cause  for  which  his  title  might  be  impeached  under  the 
Bankrupt  Act.^  A  court  of  the  United  States  will  not  entertain  a 
bill  for  an  account  against  the  receiver  of  a  corporation  appointed 
by  a  state  court,  but  will  leave  the  petitioner  to  pursue  his  remedy 
in  the  court  from  which  the  receiver  derived  his  appointment.^ 
Neither  will  the  court  appoint  a  receiver  of  property  which  is  in 
the  possession  of  a  person  not  a  party  to  the  suit.  Such  person 
may  be  made  a  party,  and  the  objection  is  then  removed.^ 

467.  When,  however,  a  line  of  railway  extending  through 
several  states  belongs  to  the  same  corporate  body  which  the 
several  states,  by  concurrent  legislation,  have  united  in  creating, 
a  court  having  jurisdiction  of  the  corporation  has  jurisdiction  of 
its  property,  both  within  the  state  and  beyond  its  limits,  and  may 
appoint  a  receiver  of  the  whole.  The  Atlanta  and  Richmond 
Air  Line  Railway  Company,  extending  from  Atlanta,  in  Georgia, 
through  South  Carolina  to  Charlotte,  in  North  Carolina,  having 
mortgaged  its  entire  road  and  property,  and  made  default  in  the 
payment  of  interest,  executions  were  issued  against  the  company, 
and  a  receiver  was  appointed  in  each  of  the  three  states,  although 
the  same  person  was  appointed  in  the  States  of  North  and  South 
Carolina.  There  were,  therefore,  three  distinct  and  independent 
courts  claiming  possession  of  different  portions  of  the  road  and 
other  property  of  the  company,  and  it  was  in  the  actual  posses- 
sion of  two  different   receivers,  living  in   different  states  and 

1  O'Mahony  v.  Belmont,  5  J.  &  S.  (N.  *  Alden  v.  BostoD,  H.  &  E.  R.  R.  Co.  5 

T.)  380;  Wilraer  v.  Atlanta  &  R.  A.  L.  N.  B.  R.  230. 

Ry.  Co.  2  Woods,  409 ;  Fort  Wayne,  M.  &  ♦  Conkling  ».  Butler,  4  Bias.  22. 

C.  R.  R.  Co.  V.  Mellett,  92  Ind.  535.  >  Searles  v.  Jacksonville,  P.  &  M.  R.  R. 

3  Yonng  V.  Montgomery  &  E.  R.  R.  Co.  Co.  2  WoodA,  621 ;  Florida  c.  Jacksonville, 

2  Woods,  606.  P.  &  M.  R.  R.  Co.  15  Fla.  201,  2S0. 
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accountable  to  different  tribunals.  In  this  position  of  the  affairs 
of  the  company  the  bondholders  secured  by  the  mortgage  applied 
to  the  Circuit  Court  of  the  United  States  to  appoint  a  receiver  for 
the  entire  line  of  the  road.^  The  bill  averred  that  this  railroad 
property  was  one  inseparable  and  indivisible  piece  of  property ; 
that  it  was  a  portion  of  a  great  through  route,  and  derived  its 
chief  value  and  business  from  that  fact.  *^It  is  obvious,"  said  the 
Circuit  Court  judge,  Mr.  Woods,  in  appointing  the  receiver,  "  that 
it  would  be  a  most  unfortunate  case  that  such  a  property  should 
be  held  by  two  different  receivers,  accountable  to  thi-ee  different 
courts.  In  fact,  when  we  consider  that  a  large  part  of  the  prop- 
erty of  the  company  consists  of  rolling  stock,  which  must  neces- 
sarily pass  from  one  end  of  the  road  to  the  other,  and  which  must 
be  used  on  the  three  divisions  into  which  the  road  is  divided  by 
its  administration  in  three  different  courts,  it  appears  to  be  well- 
nigh  impossible  to  administer  the  affairs  of  the  road  and  render 
accui-ate  and  satisfactory  accounts.  It  is  evident  that  such  a 
divided  control  must  result  in  crippling  the  operations  of  the 
road,  destroying  its  business  and  reducing  its  receipts,  and  plac- 
ing in  jeopardy  the  security  of  its  creditors.  This  unfortunate 
condition  of  affairs,  resulting  from  the  action  of  three  indepen- 
dent courts,  would  of  itself  be,  as  it  appears  to  us,  sufficient 
ground  for  the  appointment  of  a  receiver  for  the  entire  property 
by  this  court,  if  the  power  and  jurisdiction  of  this  court  to  do  so 
is  clear." 

The  property  of  the  company  in  such  case  is  one  entire  and  in- 
divisible thing.  If  the  receiver  is  compelled  to  ask  the  assistance 
of  courts  of  other  jurisdictions  to  aid  him  in  obtaining  possession 
of  the  property,  those  courts  would  feel  constrained,  as  a  mat- 
ter of  comity,  to  afford  all  necessary  aid  to  put  him  in  possession.^ 
If  the  suits  are  commenced  in  courts  of  coordinate  jurisdiction, 
and  receivers  are  appointed  by  both,  it  would  seem  that  the  court 
which  first  seizes  the  property  acquires  jurisdiction  over  it,  to  the 
exclusion  of  the  other,  without  reference  to  the  time  when  the 
suits  were  commenced.^ 

1  Wilmer  V.  Atlanta  &  R.  A.  L.  Ry.  Co.    iupra ;  and  see  Ellia  v.  Boston,  H.  &  £. 
2  Woods,  409,  416.  R.  R.  Co.  107  Mass.  1. 

3  Wilmer  v.  Atlanta  &  R.  A.  L.  Rj.  Co.        >  Wilmer  v.  Afclanto  &  R.  A.  L.  Rj.  Co. 

9upra. 
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468.  Two  or  more  states  may,  by  oonourrent  legislation, 
unite  in  creating  the  same  corporate  body,  so  that,  instead  of 
two  or  more  separate  bodies  in  the  different  states,  there  is  one 
consolidated  body  having  the  same  rights  and  functions  in  the 
one  state  that  it  has  in  the  other.^  A  court  having  jurisdiction 
over  a  corporate  body  of  this  kind,  such  for  instance  as  a  consoli- 
dated line  of  railroad,  may  exercise  jurisdiction  over  its  real  and 
personal  property  outside  of  the  limits  of  the  state  to  which  the 
jurisdiction  of  the  court  is  ordinarily  limited,  by  the  appointment 
of  a  receiver  to  take  possession  of  the  entire  property,  both  within 
and  without  the  state.  The  court  having  jurisdictioD  of  the  cor- 
poration may,  through  that,  reach  its  property  situated  outside 
the  territorial  jurisdiction  of  the  court.  If  necessary,  it  might 
require  assignments  to  be  made  by  the  company  to  the  receiver.^ 
If  other  persons  outside  the  territorial  jurisdiction  of  the  court 
have  seized  the  property  of  the  company,  so  that  the  court  cannot 
reach  it  by  controlling  the  company,  the  receiver  may  be  com- 
pelled to  ask  the  assistance  of  the  courts  of  that  jurisdiction  to 
aid  him  in  obtaining  possession  ;  but  the  courts  of  other  jurisdic- 
tions would  feel  constrained,  as  a  matter  of  comity,  to  afford  all 
necessary  aid  in  their  power  to  put  such  receiver  in  possession.^ 

469.  Receivers  of  a  railroad  appointed  by  one  Jurisdiction 
are  not  entitled,  as  of  right,  to  recognition  in  other  Jurisdic- 
tions into  which  the  line  of  road  extends.  A  court  of  equity 
cannot  acquire  extra-territorial  jurisdiction  over  property  by  ap- 
pointing receivers.^    Even  if,  at  the  time  of  the  appointment  of 


1  Wilmer  v.  Atlanta  &  R.  A.  L.  Rj.  Co. 
2  Woods,  409 ;  and  see  Ellis  v.  Boston,  H. 
&  £.  R.  R.  Co.  107  Mass.  1. 

2  MuIIer  V,  Dows,  94  U.  S.  444 ;  North- 
em  Ind.  R.  R.  Co.  v.  Michigan  Cent.  R. 
R.  Co.  15  How.  233,  243. 

»  Wilmer  v,  Atlanta  &  R.  A.  L.  Ry.  Co. 
Mttpm, 

«  Booth  V.  Clark,  17  How.  322 ;  Atkins 
V.  Wabash,  St.  L.  &  F.  Ry.  Co.  29  Fed. 
Rep.  161.  In  Mercantile  T.  C.  v.  Kana- 
wha &  O.  Ry.  Co.  39  Fed.  Rep.  337,  340, 
Mr.  Justice  Harlan  said :  "  The  request 
that  this  court  will  simply  confirm  the 
appointment  of  a  receiver  made  in  an- 
other circuit,  and  by  its  order  invest  that 

26 


receiver  with  the  possession  and  control  of 
the  mortgaged  premises  within  this  dis- 
trict — no  other  relief  being  contemplated, 
—  is,  in  effect,  a  request  that  this  court 
will  compel  all  who  have  claims  and  rights 
in  respect  to  the  mortgaged  property  situ- 
ated in  West  Virginia  to  seek  relief  in  the 
original  suit  for  foreclosure  pending  in 
another  state;  and  this  notwithstanding 
such  parties  may  have  the  right,  under 
existing  legislation,  to  invoke  the  jurisdic- 
tion of  this  court,  or  of  some  court  of  gen- 
eral jurisdiction  established  by  this  state. 
It  might  be  well  if  Congress  would  so  en- 
large or  regulate  the  jurisdiction  of  the 
courts  of  the  United  States  as  to  enable  a 
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receivers  by  the  Circuit  Court  of  the  United  States  in  the  original 
suit,  ancillary  proceedings  are  had  in  another  state,  and  the  Cir- 
cuit Court  of  the  United  States  in  that  state  enters  an  order 
appointing  the  same  receivers  for  the  property  in  that  state,  but 
in  the  order  reserves  the  power  to  make  such  further  orders  in 
the  premises  as  may  be  necessary,  the  latter  court  may  afterwards 
remove  the  receivers  so  appointed  so  far  as  the  lines  of  road  in 
the  latter  state  are  concerned.^ 

470.  A  receiver  appointed  by  a  court  having  Jurisdiction 
of  the  cause  cannot  be  interfered  with  by  a  court  of  oo5rdi- 
nate  Jurisdiction  under  proceedings  subsequently  commenced  in 
a  different  cause  of  action.^  When  a  junior  mortgagee  has  first 
brought  a  suit  to  foreclose  his  mortgage,  and  the  court  has  taken 
possession  of  the  mortgaged  property  by  a  receiver,  a  senior  mort- 
gagee cannot  gain  possession  of  the  property  while  that  suit  is 
pending  by  a  suit  subsequently  begun  in  another  court.  He  can 
only  interfere  with  such  possession  by  being  admitted  as  a  party 
to  the  first  suit.  The  senior  mortgagee  may  commence  a  suit  to 
foreclose  his  mortgage  in  another  court  having  jurisdiction ;  but 
no  matter  what  be  may  be  able  to  show  as  to  the  incompetency, 
unfitness,  or  dishonesty  of  the  receiver  appointed  in  the  prior  suit 
by  the  junior  mortgagee  in  another  court,  he  can  neither  obtain 
the  removal  of  that  receiver  or  the  appointment  of  another  except 
by  going  into  that  court  and  presenting  his  complaints  there. 

Where  a  court  of  common  pleas,  or  other  inferior  court  having 
jurisdiction,  has  appointed  a  receiver  who  has  taken  possession  of 
a  railroad,  the  supreme  court  of  the  state,  having  concurrent  juris- 
diction, will  not  issue  a  mandamus  against  such  receiver  directing 
his  conduct  in  operating  the  road.^ 

circait  court  in  which  is  brought  an  origi-  feet  any  such  result  by  judicial  orden 

nal  suit  for  the  foreclosure  of  a  mortgage  merely." 

resting  upon  an  inter-state  railroad  to  take        ^  Atkins  v,  Wabash,  St.  L.  &  F.  Ry.  Co. 

actual  possession,  by  its  officers,  of  the  29  Fed.  Rep.  161, 174.    Gresham,  J.,  said : 

entire  line,  and  of  all  the  mortgaged  prop-  "  While  this  court  claims  no  authority  to 

erty,  wherever  situated,  and  administer  it  review  the  action  of  the  court  at  St.  Louis, 

for  the  benefit  of  all  concerned ;  prcsenr-  and  regrets  that  it  is  forced  to  meet  the 

ing  in  that  mode  the  unity  of  the  railroad  questions  presented  by  the  record,  it  can- 

and  the  ju.<tt  rights  of  mortgagors,  mort-  not  concede  to  that  court  paramount  ju- 

gagees,  creditors,  and  the  general  public  risdiction  over  the  property  in  Illinois." 
interested  in  commerce  among  the  states.        *  Young  v.  Montgomery  &  £.  R.  R.  Co. 

But  there  has  been  no  such  legislation,  S  Woods,  606. 

and  we  do  not  see  our  way  clear  to  ef-        *  State  v.  Marietta  &  C.  R.  R.  Co.  35 

402  Ohio  St.  154. 
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The  exclasiye  jurisdiction  of  the  court  which  first  appointed 
A  receiver  terminates  with  the  final  decree  of  that  court  discharg- 
ing the  receiver,  and  directing  him  to  surrender  the  property  to 
the  mortgagor.^ 

471.  A  sale  of  property  under  process  of  one  court,  while 
the  same  is  in  the  possession  of  a  receiver  appointed  by  an- 
other is  an  interference  with  such  possession,  and  therefore  ille- 
gal and  Yoid,^  though  it  is  contended  that  such  sale  is  not  an 
interference  with  the  receiver's  possession  when  the  receiver  is 
in  possession  pending  a  suit  involving  the  right  of  possession 
merely,  such  as  a  suit  to  redeem;  though  it  is  admitted  that 
when  a  court  is  in  possession  of  property  by  means  of  a  receiver, 
at  the  suit  of  creditors,  for  the  purpose  of  disposing  of  the  same, 
and  distributing  the  proceeds,  a  sale  or  an  attempt  to  sell  such 
property  on  the  process  of  another  court  is,  in  effect,  an  interfer- 
ence with  such  possession.^ 

472.  By  the  comity  existing  between  the  courtd  of  the  dif- 
ferent spates,  although  a  receiver  has  no  extra-territorial  juris- 
diction, his  appointment  and  title  are  recognized  in  other  states 
when  his  claims  do  not  come  in  conflict  with  those  of  citizens  of 
the  state  in  which  adverse  proceedings  arise.*  Thus,  a  receiver 
having  been  appointed  in  Virginia  in  a  foreclosure  suit  against 
the  Atlantic,  Mississippi,  and  Ohio  Railroad  Company,  a  citizen  of 
that  state  soon  afterwards  attached  by  trustee  process,  in  a  court 
of  the  State  of  Pennsylvania,  certain  funds  and  credits  of  that 
company  in  the  hands  of  the  Pennsylvania  Railroad  Company. 
The  receiver  claimed  the  funds,  and  his  right  to  them  was  sus- 
tained ;  the  court  declaring  that  a  creditor  had  no  right,  after  the 
appointment  of  a  receiver  by  a  court  within  his  own  state,  bind- 
ing upon  him  there,  to  attempt  to  avoid  its  effect  by  escaping 
from  its  jurisdiction,  and  going  into  another  state  and  asking  the 
courts  there  to  infringe  the  comity  due  to  the  acts  of  the  courts 
of  his  own  state.     Instead  of  comity  this  would  be  unfriendliness, 

1  Mobile  &  Ohio  R.  R.  Co.  v,  Dayis,  62  McLeod,  38  Ohio  St.  174 ;  Centrpl  Trust 

Hi».  271.  Co.  V,  Wabash,  St.  L.  &  P.  R.  R.  Co.  29 

^  WiswflU  V.  SampflOD,  14  How.  52.  Fed.  Rep.  618,  and  in  connection  with  this 

*  HoUaday  Case,  29  Fed.  Rep.  226.  case,  Atkins  v.  Wabash,  St.  L.  &  P.  Ry. 

^  Metzner  v,  Baner,  98  Ind.  425;  Pat-  Co.  29  Fed.  Rep.  161. 
tenon  v,  Lynde,  112  111.  196;  Bank  v. 
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for  it  would  be  asking  the  courts  of  a  foreign  state  to  aid  in  the 
violation  of  the  law  of  the  plaintiff*s  own  state.^ 

A  citizen  of  the  State  of  Massachusetts,  appointed  a  receiver 
of  an  Ohio  corporation  by  the  United  States  Circuit  Court  in  the 
latter  state,  may  maintain  an  action  in  that  court  for  the  recovery 
of  assets  of  such  corporation  wrongfully  withheld.^  A  receiver 
may  generally  sue  in  the  courts  of  another  state.  His  power  to 
do  so,  however,  arises  from  comity  merely,  unless  );here  be  a  spe- 
cial statute  authorizing  such  a  suit ;  and  is  generally  kept  subor- 
dinate to  the  rights  of  local  creditors,  as  respects  property  within 
the  jurisdiction  where  such  a  suit  is  brought.^ 

473.  When  property  has  once  vested  in  a  receiver  within 
the  jurisdiction  of  his  appointment  he  can  take  it  into  an- 
other state,  and  the  law  of  such  other  state  will  not  divest  him 
of  his  right  to  it.  If  it  be  attached  in  such  other  state  as  the 
property  of  the  corporation  of  whose  property  the  receiver  has 
been  put  in  charge,  the  coui*ts  will  inquire  whether  he  has  such 
right  to  the  property  when  it  comes  into  the  state  as  between 
himself  and  the  citizens  of  the  state ;  but  when  the  fact  that  he 
has  such  right  is  ascertained,  they  will  not  regard  it  as  important 
by  what  mode  the  right  was  acquired.  It  makes  no  difference 
whether  the  property  vested  in  the  receiver  under  the  local  law 
of  another  state  or  under  the  common  law.  Neither  is  it  a  matter 
of  any  importance  whether  the  title  to  the  property  in  such  case 
passes  to  the  receiver  or  remains  technically  with  the  corporation, 
so  long  as  the  property  is  taken  from  the  corporation  and  placed 
in  the  hands  of  the  receiver  under  the  direction  of  the  court.^  If 
such  property  be  already  in  the  state  when  the  receiver  is  ap- 
pointed, and  it  be  attached  at  the  suit  of  a  citizen  before  the 
receiver  has  taken  possession  of  it,  then  the  appointment  of  the 
receiver  in  a  foreign  state  might  not  vest  the -property  in  him  as 
against  such  creditor.^ 

A  receiver  will  not  be  required  to  pay  over  money  in  a  trustee 

1  Bagby  v,  Atlantic,  M.  &  O.  li.  R.  Co.    porter,  516 ;  Eillmer  v.  Hobart,  58  How. 
86  Pa.  St.  291 ;  5  W.  N.  C.  263  ;  5  Re-     (N.  Y.)  Pr.  452. 

porter,  661.  «  Chicago,  M.  &   St.   P.  Ry.  Co.  v. 

2  Farlow  v.  Lea,  6  C.  L.  J.  195.  Packet  Co.  108  HI.  317 ;  Taylor  v.  Colam- 
s  Chandler  v.  Siddle,  3  DiU.  477 ;  Day    bian  Ins.  Co.  14  Allen  (Maas.),  353  ;  Up- 

9,  Postal  Tel.  Co.  66  Md.  354.  ton  v,  Hubbard,  28  Conn.  274 ;  WUlitU 

*  Pond  r.  Cooke,  45  Conn.  126 ;  6  Re-    v,  Waite,  25  N.  Y.  577. 
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or  garnishment  process,  or  by  order  of  court,  in  a  state  other  than 
that  in  which  the  receiver  was  appointed.^ 

In  a  proper  case  the  courts  will  protect  citizens  of  their  own 
state  against  the  claims  of  a  receiver  appointed  by  an  extra-terri- 
torial court,  because  they  are  not  bound  by  such  appointment, 
and  their  assistance  will  not  be  given,  at  the  expense  of  injustice 
to  citizens  of  their  own  state,  to  enforce  an  extra-territorial  act 
resting  only  in  comity.* 

1  Smith  v.McNaman,  15  Him(N.Y.),       ^  Chicago,  M.  &   St.  P.    R/.  Ca  v. 
447.  Packet  Co.  108  IlL  317. 
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I.  The  Title  and  Power  of  a  Receiver  in  General. 

474.  The  riffht  of  a  receiver  to  property  placed  in  his  charge 
relates  back  to  the  date  of  the  order  of  his  appointment.  The 
order  of  the  court,  either  impliedly  or  expressly,  takes  the  title 
from  the  defendant,  and  it  is  thenceforth  under  the  control  of 
the  court ;  and  whether  he  be  immediately  appointed  and  qual- 
ified to  act  or  not,  the  title  of  the  court  and  of  its  agent  and  offi- 
cer dates  from  that  moment.^  The  title  to  real  estate  vests  in  the 
receiyer  only  by  conveyance  from  the  debtor,  which  the  court  may 
compel  him  to  make ;  ^  but  he  is  entitled  to  the  rents  and  profits 
from  the  date  of  the  order  appointing  him,  which  in  effect  removes 
the  defendant  or  other  person  from  the  possession  unless  he  holds 
under  a  title  paramount  to  that  under  which  the  appointment  was 
made.^  The  treasurer  of  a  corporation  refusing  to  obey  the  order 
of  court  to  turn  over  the  money  or  other  property  of  the  corpora- 
tion in  his  hands  to  the  receiver  is  guilty  of  a  contempt  of  court.^ 

The  right  to  the  custody  of  the  property  of  which  a  receiver  is 
appointed  vests  immediately  in  him  upon  the  filing  of  his  bond ; 


1  Steele  v.  Starges,  5  Abb.  (N.  T.)  Pr. 
442;  Butter  v.  Tallis,  5  Sandf.  (N.  Y.) 
610;  Fairfield  v.  Weston,  2  Sim.  &  St. 
96 ;  Maynard  v.  Bond,  6  Bep.  530.  And 
see  Metz  v,  Buffalo,  Corrjr  &  P.  B.  B.  Co. 
58  N.  Y.  61 ;  Allen  v.  Central  B.  B.  Co. 
42  Iowa,  683.  Contra,  see  Fanners'  Bank 
V,  Beaston,  7  0.  &  J.  (Md.)  421. 
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^  Chautanque  Co.  Bank  v.  Bislej,  19 
N.  Y.  369 ;  Scott  v.  Elmore,  10  Hun  (N. 
Y.),  68 ;  Sl  Louis  Coal  &  M.  Co.  v.  Coal 
&M.  Co.  Ill  111.32. 

>  Ames  r.  Birkenhead  Docks,  20  Beav. 
332,  350 ;  Evelyn  v.  Lewis,  3  Hare,  472 ; 
Lloyd  V.  Mason,  2  Myl.  &  Cr.  487. 

*  Edrington  v.  Pridham,  65  Tex.  612. 


TITLE  AKO  POWER  IN  GENERAL.  [§  475. 

and  he  may,  if  necessary,  by  order  of  court,  bring  a  suit  for  it  in 
his  own  name.  But  the  right  of  possession  extends  only  to  the 
property  which  is  the  subject  matter  of  the  mortgage.  It  does 
not  extend  to  money  in  the  hands  of  the  mortgagor  at  the  time 
the  appointment  is  made,  for  although  it  be  earnings  of  the  road 
the  mortgage  does  not  attach  to  it.^  If,  after  such  order  appoint- 
ing a  receiver  and  the  execution  of  such  boud,  earnings  of  the 
road  be  seized  on  execution  by  a  creditor,  he  is  entitled  to  hold 
them  in  preference  to  the  trust  creditors.  The  mortgage  attaches 
to  snch  earnings  only  from  the  time  possession  is  taken  of  them 
in  behalf  of  the  bondholders.^ 

If,  however,  the  order  appointing  a  receiver  be  conditional  on 
his  giving  security,  it  would  seem  that  he  is  not  constituted  re- 
ceiver till  he  gives  security ;  and  that  till  he  gives  such  security, 
or  takes  actual  possession,  it  is  not  contempt  of  court  to  take 
chattels  comprised  in  the  security  in  execution.^  If  the  receiver 
really  takes  possession  before  the  goods  are  seized,  then,  although 
his  appointment  as  receiver  had  not  been  completed,  still,  as  pos* 
session  is  taken  on  behalf  of  the  mortgagee,  it  would  seem  that  it 
would  be  effectual  against  any  interference  by  execution.^ 

475.  The  court  in  which  the  receiver  was  appointed  is  the 
proper  tribunal  to  direct  and  control  the  receiver  in  the  man- 
agement of  the  property,  and  any  application  for  this  purpose 
should  be  made  in  the  same  cause.  An  application  in  another 
court  or  in  another  cause  to  compel  a  receiver  to  operate  the  rail- 
road of  which  he  is  the  receiver  will  be  denied.^ 

The  validity  of  a  receiver's  act  in  selling  or  exchanging  the 
property  in  his  possession  cannot  be  questioned  in  a  collateral 
suit  in  another  court.  If  the  court  whose  officer  he  is  has  ap- 
proved his  accounts,  discharged  him,  and  cancelled  his  bond,  it 
must  be  assumed  that  it  authorized  and  approved  his  act.^ 

The  court  may  after  the  appointment  of  a  receiver  allow  the 
corporation  to  bring  a  suit  in  its  name  against  any  one,  except  the 

1  Nojes  9.  Rich,  52  Me.  115 ;  Rider  v.  pointment  takes  effect  from  the  date  of 

Vrooman,  12  Hun  (N.  Y.),  299.  the  order;  L.  R.  1  Ch.  D.  454. 

''^  Frayser  v.  Richmond  &  A.  R.  R.  Co.  ^  Edwards  v.  Edwards,  supra,  per  Mel- 

81  Va.  388.  lish,  L.  J. 

'  Edwards  v,  Edwards,  L.  R.  2  Ch.  D.  ^  I'eople  v.  McLane,  62  Cal.  616. 

291,  orerrnling  V.  C.  Malins,  that  the  ap-  «  Bradly  o.  Marine  &  R.  F.  M.  &  H. 

Co.  8  Hughes,  26. 
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receiver,  to  try  the  legal  title  to  property  claimed  by  the  corpo- 
ration.^ 

The  appointment  of  a  receiver  does  not  interfere  with  the  right 
of  the  corporation  to  control  its  corporate  existence.  It  has  the 
same  right,  after  such  appointment  as  before,  to  hold  meetings 
and  to  elect  directors.^ 

476.  A  receiver  takes  the  property  subject  to  any  legal  or 
equitable  liens  upon  it  at  the  time  of  his  appointment.'  Thus 
money  deposited  by  a  railroad  company  with  bankers  for  the  pay- 
ment of  a  dividend  is  regarded  as  specially  appropriated  for  that 
purpose,  and  as  giving  the  stockholders  an  equitable  lien  upon  it 
to  the  extent  they  are  respectively  entitled  to  share  in  it ;  and  a 
receiver  appointed  before  the  whole  amount  deposited  has  been 
paid  out  takes  such  funds  subject  to  this  equity.  The  Erie  Rail- 
way Company  having  so  deposited  the  amount  of  a  dividend  pay- 
able October  first,  1873,  a  little  more  than  a  year  afterwards  with- 
drew a  balance  of  about  1^5,000,  which  had  not  been  paid  out,  and 
this  sum  passed  into  the  hands  of  a  receiver  appointed  soon  after- 
wards. A  stockholder  who  had  been  absent  and  had  neglected  to 
draw  his  dividend  applied  to  the  court  by  petition  for  an  order 
directing  the  receiver  to  pay  him  the  amount  of  his  dividend,  and 
such  an  order  was  made  and  was  confirmed  by  the  Supreme  Court 
of  New  York  at  general  term.* 

The  appointment  of  a  receiver  does  not  enlarge  or  restrict  the 
powers  conferred  upon  the  corporation  by  its  charter.  The  re- 
ceiver takes  the  property  subject  to  the  same  limitations  that 
affected  it  in  the  hands  of  the  company.^  An  injunction  granted 
by  a  court  of  competent  jurisdiction  restraining  a  railroad  com- 
pany from  obstructing  certain  streets  is  binding  upon  a  receiver 
subsequently  appointed  by  a  court  of  the  United  States,  in  the 
same  manner  that  it  is  binding  upon  an  agent  of  the  company  or 
upon  a  subsequent  purchaser.^ 

1  St.  Louis  Coal  &  M.  Co.  v.  Coal  &  M.  Bosw.  (N.  T.)  627 ;  State  r.  R.  R.  Corn- 
Co.  Ill  111.  32.  miflsionera,  41  N.  J.  L.  235. 

3  Taylor  v.  Fhila.  &  Reading  R.  R.  Co.  «  /n  re  Le  Blanc,  4  Abb.  New  Cas.  (K. 

14  Fhila.  (Pa.)  451,  468.  T.)  221. 

>  Bell  i;.  Shible7,S3  Barb.  (N.  Y.)  610;  ^  State  v,  R.  R.  Commissioners,  41  N. 

Gere  v.  Dibble,  17  How.  Pr.  (N.  Y.)  31  ;  J.  L.  235 ;  Harland  r.  Banken'  ft  M.  Tel. 

Snow  r.  Winslow,  54  Iowa,  200.    As  to  Co.  32  Fed.  Rep.  305. 

rights  of  set-oif  see  Berrj  v,  Brett,  6  *  Safford  v.  People,  85  111.  558. 
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477.  If  a  receiver  collects  moneys  under  a  pooling  con- 
tract with  another  railroad  company,  he  must  account  for 
them  in  accordance  with  the  contract,  without  regard  to  the 
validity  of  the  contract.  *^  The  question  in  such  a  case  is  not 
whether  an  uuperformed  and  executory  contract  shall  be  enforced, 
nor  whether  damages  shall  be  recovered  against  a  party  who  re- 
fuses to  operate  under  it.  It  is  whether  one  party,  who  has  re- 
ceived all  the  expected  benefits  to  be  derived  from  it,  shall  account 
for  the  fruits  of  its  performance,  which  by  its  terms  belong  to  an- 
other, and  which,  contrary  to  its  terms,  it  retains."  ^ 

478.  If  property  not  covered  by  mortgage  is  taken  pos- 
session of  by  receivers  together  with  the  mortgaged  property, 
and  they  receive  the  profits  and  income  from  the  entire  property 
for  a  number  of  yeara  under  the  general  orders  of  the  court,  and 
without  objection  from  the  parties  or  creditors  interested  in  the 
property  not  covered  by  the  mortgage,  the  net  profits  obtained  by 
the  receivers  should  be  apportioned  between  the  mortgagees  and 
the  general  creditors,  — the  former  being  entitled  to  the  portion 
obtained  from  the  use  of  the  mortgaged  property,  and  the  latter 
to  the  residue  arising  from  the  use  of  the  property  not  covered  by 
the  mortgage.^ 

479.  Suits  by  receivers.  —  A  receiver  represents  the  creditors 
of  the  corporation  whose  property  and  effects  he  is  placed  in 
charge  of  by  a  court  of  equity,  so  that,  in  a  suit  brought  by  the 
receiver  to  protect  the  property  of  the  company,  the  creditors  are 
neither  proper  nor  necessary  parties.^  While  in  bringing  an 
action  he  should  allege  his  appointment  by  a  court  of  competent 
jurisdiction,  and  his  authority  to  prosecute  the  action  in  his  official 
capacity,^  the  regularity  or  propriety  of  his  appointment  cannot 
be  called  in  question  in  such  suit,  but  only  in  a  direct  proceeding 
for  that  purpose.^ 

In  general,  a  receiver  cannot  sue  without  express  authority  from 

1  Central  Trust  Co.  v.  Ohio  C.  R.  R.  Co.  <  Curds  v,  Mcllhenny,  5  Jones  (N.  C.) 

83  Fed.  Rep.  306,  310,  per  Matthews,  J.  Eq.  290. 

^  Lehman  v.  Tallassee  Manuf.  Co.  64  *  Vennont  &  C.  R.  R.  Co.  v.  Vermont 

Ala.  567.  Cent.  R.  R.  Co.  46  Vt.  792;  Palmer  r. 

>  Gray  v.  Davis,  I  Woods,  420.    See  Clark,  4  Abb.  N.  C.  (N.  Y.)  25;  Case  v. 

McNab  V.  Koonan,  28  Wis.  434.  Marchand,  23  La.  Ann.  6a 
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the  coart.^  Even  if  the  order  of  appointment  in  general  terms 
confers  the  power  to  sue,  it  is  usual  and  proper  for  a  receiver  be- 
fore instituting  a  suit  to  obtain  leave  of  court  to  do  so.^ 

A  receiver  of  a  corporation  has  all  the  rights  of  action  and  the 
same  legal  remedies  against  third  persons  that  the  corporation 
itself  had.^  Where  the  cause  of  action  accrued  to  the  corporation 
before  the  receiver  was  appointed,  the  suit  should  be  in  the  name 
of  the  corporation  in  which  the  right  of  action  was  before  his  ap- 
pointment, in  the  absence  of  authority  by  statute  to  sue  in  his  own 
name.^  If  the  defendant  or  other  person  in  possession  of  the 
property  refuses  to  deliver  it  to  the  receiver,  before  attempting  to 
take  possession  he  should  obtain  an  express  order  of  court  direct- 
ing him  to  do  so.  If  a  third  person  holds  the  property  under  a 
claim  of  right,  the  receiver  may  obtain  leave  to  bring  an  action 
to  try  such  right,  or  the  plaintiff  in  the  suit  in  which  the  re- 
ceiver is  appointed  may  make  such  third  person  a  party  to  the 
suit,  and  apply  to  have  the  receivership  extended  over  the  prop- 
erty in  dispute.* 

A  receiver  may  be  allowed  to  maintain  an  action  to  determine 
the  validity  of  bonds  claimed  to  be  secured  by  a  prior  mortgage 
on  the  property,  so  that  the  extent  of  the  lien  may  be  known.^ 

480.  The  receiver  is  the  proper  party  in  whose  name  suits 
should  be  conducted,  either  by  or  against  the  corporation 
wliose  property  and  affairs  he  is  in  charge  of ;  '*  though  a  receiver 
who  has  no  title  to  the  property,  but  only  a  right  of  possession, 
must  bring  suits  to  recover  property  intrusted  to  his  custody  in 
the  name  of  the  corporation  having  the  title,  upon  leave  obtained 
for  that  purpose.^ 

^  Screven  v.  Clark,  48  Ga.  41.  *  Hobbell  v.  Syracuse  Iron  Works,  42 

s  High  on  Receivers,  §  208;  Hayes  v,  Hon  (N.  Y.),  182. 

Brotzman,  6  Rep.  493 ;  46  Md.  519.  ^  Frankle  v.  Jackson,  supra, 

*  High  on  Receivers,  §  316;  Frankle  *  Harland  v.  Bankers'  &  Merchants' 

V.  Jackson,  30  Fed.  Rep.  398.  TeL  Co.  32  Fed.   Rep.  805  ;   Yeager  v. 

«  Booth  V.  Clark,  17  How.  322,  331 ;  Wallace,  44  Fa.  8t  294. 
Yeager  v.  Wallace,  44  Pa.  St.  294 ;  Man-  In  Pennsylvania  a  receiver  of  a  corpo- 
love  V.  Burger,  38  Ind.  211;  Carver  v.  ration  has  no  title  to  the  property,  but  is  a 
Kent,  70  Ind.  428.  Under  the  Code  sys-  mere  custodian  of  it ;  and  not  being  in- 
tern, a  receiver  may  generally  sue  in  his  vested  with  the  title  he  cannot  maintain  a 
own  name.    Gray  v,  Lewis,  94  N.  C.  392.  snit  in  his  own  name,  but  only  in  the 

^  Parker  v.  Browning,  8  Paige  (N.  Y.),  name  of  the  corporation.    Dick  v.  Stra- 

388.  thers,  25  Fed.  Rep.  103. 

410 


TTTLS  AND  POWER  IN  GENERAL.  [§§  481,  482. 

Such  receiver  cannot  maintain  a  suit  in  equity  in  his  own  name 
to  obtain  an  adjadication  that  certain  real  property  is  subject  to 
the  lien  of  the  mortgage,  and  that  all  liens  claimed  thereon  by 
parties  in  possession  and  parties  out  of  possession  are  invalid 
against  him,  and  to  obtain  possession  thereof  against  one  claiming 
adversely,  where  neither  the  mortgagor  nor  the  mortgagee  is  made 
a  party,  unless  the  receiver  can  show  an  assignment  from  them  to 
him  of  the  property  or  cause  of  action.^ 

481.  A  receiver  cannot  be  put  in  possession  of  property 
claimed  to  belonff  to  the  corporation,  but  in  the  x>ossession  of 
another,  by  a  sununary  order  made  in  the  action  in  which  he 
was  appointed.  Though  the  receiver  charges  that  the  books  of 
the  corporation  are  in  the  possession  of  a  new  corporation  having 
the  same  officers  as  the  old,  and  not  organized  in  good  faith,  the 
court  cannot  deprive  that  corporation  of  the  possession  of  the 
books  by  a  summary  order ;  but  the  receiver  must  institute  some 
proceeding,  to  which  the  new  corporation  must  be  made  a  party, 
80  that  the  question  of  ownership  may  be  properly  tried  and  de- 
termined.^ 

482.  Relation  of  the  receiver  to  leases  of  the  property.  — 
Whether  a  receiver  can  refuse  to  operate  a  road  leased  to  the 
corporation  whose  property  has  been  put  under  his  control  is  a 
question  important  for  him  to  consider  when  the  leased  road  can 
be  operated  only  at  loss.  If  the  mortgages  under  which  he  has 
been  put  in  possession  of  the  road  are  older  than  the  lease,  the 
mortgagees  are  not  bound  by  it  unless  they  have  assented  to  it, 
and  a  receiver  in  such  case  may  disregard  the  lease.  The  re- 
ceiver may  ^operate  the  leased  road  in  such  case  temporarily,  and 
under  notice  to  all  parties  interested  that  he  declines  to  assume 
the  lease  without  becoming  responsible  beyond  a  reasonable  sum 
for  use  and  occupation ;  and  he  will  be  accountable  for  this  to 
the  lessor,  and  not  to  his  assignee.^  But  where,  on  an  application 
by  motion  to  compel  a  receiver  to  comply  with  the  terms  of  a 
lease  to  the  corporation  in  his  charge,  he  set  up  his  appointment 
and  denied  that  he  was  then  operating  the  road  or  had  operated 

1  Harland  v.  Bankers'  &  M.  Tel.  Co.  32  >  Milwaukee  &  N.  Ry.  Co.  v.  Brooki 

Fed.  Rep.  305;  33  Fed.  Rep.  199.  Locomotive  Works,   121   U.  S.  430;    7 

3  Olmsted  v.  Rochester  &  P.  R.  R.  Co.  Snp.  Ct.  Rep.  1094. 
46  Hun  (N.  Y.),  552. 
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it  under  the  lease,  the  court  will  not  on  such  motion  try  and  settle 
a  disputed  question  of  law  and  fact.  The  rights  of  the  parties 
should  be  settled  in  an  action.  The  mortgage  bondholders, 
whose  moneys  it  is  sought  to  divert  to  the  payment  of  the  rent 
of  the  leased  road,  or  their  trustees,  should  be  made  parties  to 
such  a  suit.^ 

A  lease  invalid  in  the  banning  may  be  afterwards  ratified  by 
the  corporation  by  the  payment  of  rent  or  otherwise.  If,  how* 
ever,  it  was  one  which  the  company  had  no .  power  to  make,  it 
cannot  be  ratified.^ 

A  receiver  of  the  Southern  Minnesota  Railroad  Company  ap- 
pointed in  a  foreclosure  suit  was  authorized  to  enter  into  a  con- 
tract with  a  bridge  company  for  the  payment  of  fixed  tolls  for  the 
use  of  the  bridge  for  a  series  of  years,  binding  the  company,  its 
assigns  or  successors,  or  the  purchasers  at  the  foreclosure  sale 
under  the  deed  of  trnst.^ 

Without  authority  conferred  by  statute  or  order  of  court,  a  re- 
ceiver has  no  power  to  make  leases  other  than  parol. 

A  receiver  of  a  railroad  under  the  appointment  of  the  governor 
of  a  state  has  no  power  to  lease  the  road  so  as  to  vest  the  lessee 
with  an  interest  in  the  road  and  its  franchises  which  could  not  be 
divested  by  a  subsequent  act  of  the  legislature.^ 

Such  is  the  authority  of  a  court  of  equity  over  corporations 
in  the  charge  of  receivers  that,  as  between  two  railroad  companies 
in  the  hands  of  receivers,  upon  the  application  of  either  receiver, 
a  contract  between  the  companies  for  the  use  of  part  of  one  road 
by  the  other  company,  and  for  the  use  of  terminal  facilities,  may 
be  modified  so  as  to  equitably  readjust  the  rates  agreed  upon  be- 
tween them.  If  the  application  shows  that  at  the  time  when  the 
contract  was  made  rents,  tolls,  equipments,  and  all  kinds  of  labor 
and  material  were  much  more  expensive  than  at  present,  and  that 
the  rate  established  by  the  contract  is  excessive  and  unjust,  the 
court  is  not  bound  to  recognize  the  obligation  of  the  contract,  but 
may  modify  it  if  it  can  be  done  with  due  regard  to  the  interest 
of  the  other  trust.  ^^  It  will  not  require  the  receiver  of  one  rail- 
road company  to  furnish  facilities  to  the  receiver  of  another  in 

1  People  V.  Erie  Ry.  Co.  54  How.  (K.  *  In  re  1a  Crosse  Bailroad  Bridge,  S 

Y.)  Pr.  59.  Dill.  465. 

^  Ogdenflburgh  &  L.  C.  R.  R.  Co.  v.  <  McMinnTille  &  M.  R.  R.  r.  Hoggins, 

Vermoiit  &  C.  R.  R.  Co.  4  Hon  (N.  Y.),  3  Baxt.  (Tenn.)  177. 
26S. 
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the  operation  of  the  road  in  charge  of  the  latter,  to  the  detriment 
of  the  trust  in  the  hands  of  the  former ;  but,  if  there  be  neces- 
sity for  so  doing,  it  will  not  hesitate  to  modify  the  terms  on  which 
the  facilities  are  furnished,  wholly  ignoring,  if  need  be,  the  bar- 
gain made  between  the  two  insolvent  companies,  always  taking 
care,  however,  that  the  company  furnishing  the  facilities  receives 
due  compensation  therefor."  ^ 


483.  Liability  of  reoeiver  for  rental  of  leased  lines.  —  The 
fact  that  a  receiver,  appointed  on  the  application  of  a  mortgagor, 
takes  possession  of  lines  of  road  leased  to  the  company  of  which 
he  is  made  receiver,  does  not  make  him  an  assignee  of  the  leases, 
so  as  to  make  the  rentals  due  under  such  leases  prior  to  the  claims 
of  mortgagees  who  had  never  assented  to  such  leases.^  But  if  the 
mortgagees  themselves,  in  proceedings  to  foreclose  a  mortgage, 
procure  the  appointment  of  receivers,  and  cause  them  to  take  pos* 
session  of  property  held  under  lease  by  the  mortgagor,  to  which 
this  mortgage  does  not  extend,  they  thereby  bind  the  mortgaged 
property  for  the  payment  of  rent  so  long  as  the  receiver  remains 
in  possession.^ 

A  receiver  will  ordinarily  be  ordered  to  pay  the  rental  of  a 
leased  road  which  is  earning  more  than  the  operating  expenses. 
But  an  order  directing  such  payment  may  be  subject  to  an  order 
made  at  the  time  of  the  appointment  of  the  receiver  for  the  pay- 
ment of  preferential  debts  for  operating  expenses.^ 

A  receiver  of  a  railroad  company  which  holds  a  lease  of  another 
road,  appointed  by  the  court  to  preserve  the  system  intact  for  the 
benefit  of  the  company  and  its  creditors,  is  liable  for  the  rent; 
and  if  the  rent  is  in  part  the  interest  on  certain  mortgage  bonds 
of  the  leased  railroad,  he  is  liable  for  the  payment  of  such  inter- 
est accruing  during  the  term  of  his  receivership.^ 

If  a  subdivision  of  a  leased  railroad  in  the  hands  of  a  receiver 


1  In  re  New  Jersey  &  N.  Y.  Ry.  Co.  29 
K.  J.  Eq.  67,  69.  See,  also,  Delaware,  L. 
A  W.  R.  R.  Co.  V.  Erie  Ry.  Co.  21  N.  J. 
£q.  298. 

2  Central  Trust  Co.  v.  Wabash,  St.  L. 
&  P.  Ry.  Co.  34  Fed.  Rep.  259. 

*  Central  Trust  Co.  v,  Wabash,  St  L. 
&  P.  Ry.  Co.  Mupra,  per  Thayer,  J. ;  Wood- 
ruff 9.  Erie  Railway  Co.  93  N.  Y.  609; 


Miltenberger  r.  Logansport  Railway  Co. 
106  U.  S.  286 ;  1  Sup.  Ct  Rep.  140. 

*  Central  Trust  Co.  v,  Wabash,  St.  L. 
&  P.  Ry.  Co.  38  Fed.  Rep.  63 ;  Central 
Trust  Co.  V.  Wabash,  St  L.  &  P.  Ry.  Co. 
23  Fed.  Rep.  863. 

*  Brown  r.  Toledo,  P.  &  W.  R.  R.  Co. 
35  Fed.  Rep.  444. 
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earns  no  surplus,  but  simply  pays  operating  expenses,  no  rental 
or  interest  on  such  subdivision  will  be  paid.  If  the  lessor  desires 
possession,  he  should  have  liberty  to  assert  his  rights.  The  court 
will  continue  to  operate  such  subdivision  until  the  lessor  takes 
some  action,  because  the  entire  system  should  be  preserved,  and 
if  any  disruption  comes,  it  should  come  from  those  who  have  a 
legal  right  to  make  it.^ 

484.  Whether  a  receiver  may  disrefirard  a  statute  flzing 
traffic  rates.  —  While  the  constitutionality  of  a  state  statute  reg- 
ulating freight  and  passenger  tariffs  was  pending  before  the  Su- 
preme Court  of  the  United  States,  Judge  Dillon,  in  the  Circuit 
Court,  declined  to  order  the  receiver  to  disregard  the  law,  or  to 
conform  to  it  in  all  things.^  While  there  is  always  a  presump- 
tion in  favor  of  the  validity  of  an  act  of  the  legislature,  and  that 
the  receiver  would  be  justified  in  following  the  sfcate  statute  in  all 
instances  where  the  rates  fixed  by  it  are  reasonable  and  fairly 
compensatory  to  the  company,  yet  the  judge  said  that  the  re- 
ceiver might  exercise  a  fair  and  impaitial  judgment  in  the  matter ; 
and  if  be  should  be  of  the  opinion  that  the  rates  fixed  by  the  stat- 
ute are  unjust  and  unreasonable,  he  was  at  liberty  to  act  for  the 
time  being  under  the  direction  and  advice  of  the  mortgage  trus- 
tees, who  are  the  persons  having  the  most  at  stake  in  the  matter. 
No  harm  would  come  from  this  course,  as  the  funds  would  be  in 
the  control  of  the  court ;  and  if  it  should  turn  out  that  they  had 
been  improperly  received,  they  would  be  restored  to  the  parties 
who  had  overpaid. 

486.  Payments  within  the  disoretion  of  a  reoeiver.  —  It  is 
a  well-recognized  principle  that  a  receiver  should  not,  without  the 
previous  direction  of  the  court,  incur  any  expenses,  on  account  of 
the  property  in  his  hands,  beyond  what  is  absolutely  essential  to 
its  preservation  and  use.^  In  all  matters  involving  a  large  out- 
lay of  money,  the  receiver  should  apply  to  the  court  in  advance 
for  authority  to  make  the  proposed  expenditure ;  but,  except  in 
extraordinary  cases,  the  submission  by  the  receiver,  at  frequent 

1  Central  Trast  Co.  v,  Wabash,  St  L.  Co.  93  U.  8.  852;  9  Am.  Rj.  Rep.  361 ; 

&  P.  Ry.  Co.  23  Fed.  Rep.  863.  Wabash,  8t  L.  &  P.  Rjr.  Co.  r.  Central 

s  In  re  McElrath,  2  Dill.  460.  Tnut  Co.  22  Fed.  Rep.  269. 
*  Cowdrey  v,  Galveston,  H.  &  H.  R.  R. 
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intervals,  of  his  accoants  to  the  master,  giving  the  latter  an  oppor- 
tunity to  disallow  whatever  he  may  not  approve,  is  regarded  as  a 
sufficient  reference  to  the  court  for  its  ratification  of  the  receiver's 
proceedings.^  All  outlays  of  a  receiver  of  a  railroad  made  in 
good  faith,  in  the  ordinary  course  of  the  management  and  opera- 
tion of  it,  or  so  made  with  a  view  to  advance  and  promote  the 
business  of  the  road,  and  make  it  profitable  and  successful,  are 
fairly  within  the  limit  of  discretion  necessarily  allowed  him. 
Thus,  payments  made  by  him  as  rebatement  of  freight  to  ship- 
pers, in  order  to  secure  their  custom  and  increase  the  business  of 
the  road,  being  in  the  nature  of  drawbacks,  such  as  are  usual  with 
transportation  companies,  are  properly  within  his  discretion.^ 

In  accordance  with  this  rule,  a  receiver  is  not  allowed  to  charge 
in  his  account  for  expenditures  made  by  him  to  defeat  a  pro- 
posed subsidy  from  a  city  to  aid  in  the  construction  of  a  parallel 
line  of  railway,  or  to  defeat  any  contemplated  aid  for  such  an  en- 
terprise. Although  the  proposed  line  of  road  might  diminish  the 
future  earnings  of  the  road  in  his  chaise,  he  is  not  allowed  to 
determine  for  himself  the  question  of  the  advisability  of  the  ex- 
penditure, or  to  appropriate  funds  in  his  charge  to  defeat  the 
measure.^ 

The  earnings  of  a  railway  company  in  the  hands  of  a  receiver 
are  chai^eable  with  valid  claims  for  goods  lost  in  transportation, 
and  for  damage  done  to  them,  while  the  road  is  under  the  man- 
agement of  the  receiver.  Such  losses  are  incident  to  the  working 
of  the  road,  and  may  be  regarded  as  part  of  the  ordinary  expenses 
of  working  it.  The  bondholders  are  entitled  only  to  what  re- 
mains of  the  earnings  of  the  road  after  charges  of  this  kind  and 
other  expenses  of  management  are  paid.^ 

486.  Contracts  entered  into  by  receivers  with  authority 
should  be  strictly  fulfilled.  Thus  where  a  railroad  company  con- 
tracted for  rails,  and  before  they  were  delivered  became  insolvent 
and  receivers  were  appointed,  who,  in  order  to  avoid  litigation, 
and  with  the  expectation  of  earning  freight  by  transporting  ores 

1  Cowdrey  v.  Railroad  Co.  I  Woodi,  R.  Co.  93  U.  S.  353;  9  Am.  Ry.  Rep. 

381 ;  Coe  v.  New  Jersey  Midland  Ry.  Co.  361. 

87  K.  J.  £q.  37.  «  Cowdrey  v.  Galyeeton,  H.  &  H.  R.  R. 

*  Cowdrey  v.  Railroad  Co.  tupra.  Co.  rapro.    See  §  SOS. 

'  Cowdrey  v.  Galrestoo,  H.  &  H.  R. 
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for  the  vendor,  agreed  to  receive  the  rails  and  pay  the  contract 
price,  though  this  was  more  than  the  market  price  of  the  rails  at 
the  time,  it  was  held  that  the  receivers  should  comply  with  their 
agreement,  though  they  were  disappointed  in  their  expectation  of 
earning  anything  by  transporting  ores  for  the  vendor.^  Brewer, 
J.,  in  delivering  the  decision  said  :  ^  I  think  that  any  person  who 
deals  with  the  officers  of  this  court  as  to  certificates  or  contracts 
should  feel  certain  that  there  is  no  more  sacred  obligation  than 
that  upon  the  part  of  the  court  to  see  that  these  contracts  are 
carried  out  in  letter  and  spirit,  so  that  any  one  dealing  with  them 
can  depend  upon  them/' 

II.  A  Receiver  cannot  he  med  without  leave  of  the  Court  appoint- 

ing  him. 

^SR.  In  general.  —  A  receiver  appointed  by  a  court  of  equity 
to  take  charge  of  and  manage  property  while  litigation  is  pend- 
ing touching  such  property  is  but  the  hand  of  the  court  to  hold 
possession  of  and  manage  the  property  under  the  direction  of 
the  court,  and  is  not  supposed  to  act  in  the  interest  of  one  party 
more  than  another.  He  holds  and  manages  the  property  for  the 
benefit  of  the  party  to  whom  the  court  may  adjudge  it ;  and  act- 
ing in  this  fiduciary  capacity  only,  he  is  not  subject  to  suit  by  any 
party  who  may  have  complaint  against  him,  without  leave  first 
obtained  from  the  court  appointing  him.^  While  property  is  in 
the  possession  of  a  court  of  the  United  States  through  its  re- 
ceiver, all  proceedings  in  a  state  court  afiEecting  it  without  author- 
ity of  the  federal  court  are  void.  This  statement  applies  not  only 
to  ordinary  suits,  but  to  every  kind  of  legal  proceeding  affecting 
the  property.  Thus,  while  a  railroad  is  in  the  possession  of  a 
receiver  of  a  court  of  the  United  States,  a  telegraph  company  can 
acquire  no  title  to  a  right  of  way  over  the  line  of  the  railroad  by 
proceedings  for  condemnation  in  a  state  court.' 

A  receiver  should  object  that  leave  to  sue  him  was  not  first 
obtained,  before  voluntarily  submitting  to  the  authority  of  the 
court  in  which  suit  is  brought  and  joining  issue.     After  appear- 

1  Wabash,  St.  L.  &  P.  Rj.  Co.  v.  Cen-  Jones  v.  Browse  (W.  Va.),  9  8.  E.  Rep. 

tral  Trust  Co.  22  Fed.  Rep.  269,  272.  873 ;  Andrews  v.  Stanton,  18  Bl.  App. 

3  Hide  r.  Dancan  (U.  S.  C.  C.  for  163. 

Miss.)  6  Wash.  L.  R.  285 ;  6  Rep.  422 ;  *  Western  Union  Telegraph  Co.  v.  At- 

Ueath  r.  M.,  K.  &  T.  R7.  Co.  83  Mo.  617 ;  lantic  &  P.  Telegraph  Co.  7  Bias.  367. 
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ing  and  answering  without  objection,  it  is  too  late  for  him  to 
urge  the  objection.^ 

Objection  was  made  in  the  Supreme  Court  of  the  United 
States  that  a  junior  mortgagee  could  not  file  a  bill  of  foreclosure 
without  leave,  while  the  mortgaged  premises  were  at  the  time  in 
the  possession  of  a  receiver  appointed  in  a  former  suit  in  the  same 
court.  In  reply  to  this,  Mr.  Justice  Strong  said :  ^  "If  there  could, 
under  any  circumstances,  be  any  force  in  this  objection,  there  is 
none  now.  Both  suits  were  brought  in  the  same  court;  these 
appellants  appeared,  answered,  and  cross-examined  witnesses,  and 
made  no  allegation  that  the  suit  had  been  brought  without  leave 
until  about  a  year  and  a  half  afterwards.  It  was  then  too  late. 
They  must  be  held  to  have  acquiesced ;  and,  if  not,  leave  of  the 
court  to  commence  and  prosecute  the  suit  must  be  presumed  after 
the  orders  made  to  facilitate  its  progress/* 


488.  In  what  oourts  a  receiver  may  be  sued.  —  The  court 
under  which  the  receiver  is  acting  may  take  cognizance  of  the 
question  of  the  receiver's  liability  for  his  official  acts,  or  may  per- 
mit the  party  aggrieved  to  sue. at  law,  unless  the  jurisdiction  of 
the  court  in  the  matter  be  assailed,  in  which  case  it  must  assume 
exclusive  jurisdiction.^  As  a  general  rule,  receivers  are  amenable 
solely  to  the  court  by  which  they  are  appointed ;  but  this  rule 
does  not  apply  when  citizens  of  another  state  seek  remedy  against 
them  in  such  other  state,  and  the  receiver's  liability  has  already 
been  determined  by  the  courts  of  the  state  in  which  he  was 
appointed.^  Ordinarily,  however,  a  receiver  cannot  be  sued  for 
assets  in  his  hands  without  first  obtaining  leave  of  the  appointing 
court.^  But  the  decree  of  court  appointing  a  receiver  entitles  him 
to  protection  in  the  possession  of  such  property  only  as  he  is  en- 


1  Elkhart  Cor  Works  Co.  v.  Ellis,  113 
Ind.  215;  Koxbuiy  ».  Central  Vt.  R.  R. 
Co.  4  Railw.  &  Corp.  L.  J.  204. 

*  Jerome  v.  McCarter,  94  U.  S.  734, 73". 

»  Klein  v.  Jewett,  26  N.  J.  Eq.  474 ; 
Meara  v.  Holbrook,  20  Ohio  St.  137; 
Hassachusetts  Mut.  L.  Ins.  Co.  r.  Chicago 
&  A.  R.  R.  Co.  13  Fed.  Rep.  857  ;  Reed  v. 
Axtell,  84  Va.  231 ;  33  Am.  &  Eng.  R.R. 
Cw.  503. 

As  to  service  of  process  upon  recdrers, 
see  Lewis  v.  Seifert,  116  F^  St.  62a 

27 


If,  daring  the  pendency  of  a  suit  against 
a  receiver,  brought  with  permission  of  the 
conrt  appointing  him,  he  resigns,  it  is  not 
necessary  to  obtain  permission  to  prose- 
cute it  against  his  successor.  Fordyce  v, 
Dixon,  70  Tex.  694. 

4  Paige  r.  Smith,  99  Mass.  395. 

^  De  GrafEenried  o.  Brunswick  &  A. 
R.  R.  Co.  57  Ga.  23 ;  Barton  v.  Barbour, 
104  U.  S.  126;  Davis  v.  Gra/,  16  WalL 
203 ;  Melendy  v,  Barbour,  78  Va.  544. 
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titled  to  take  possession  of.  When  he  takes  possession  of  prop- 
erty to  which  he  has  no  claim,  he  is  not  acting  as  the  oflBcer  or 
representative  of  the  court,  but  as  a  mere  trespasser.  The  right- 
ful owner  of  a  locomotive  engine,  which  a  railroad  company  in  the 
hands  of  a  receiver  never  had  any  interest  in,  may  take  posses- 
sion of  it  by  a  replevin  suit,  without  first  obtaining  leave  of  the 
court  appointing  the  receiver,  although  the  engine  is,  at  the  time, 
used  upon  the  road.^ 

The  court,  whose  oflBcer  a  receiver  is,  may  restrain  persons 
within  its  jurisdiction  from  prosecuting  suits  in  foreign  courts, 
whereby  the  earnings  of  a  railroad  in  the  hands  of  the  receiver  are 
locked  up  by  attachment  or  trustee  process.^  The  court  in  such 
case  acts  upon  the  ground  that  the  party  upon  whom  the  order 
is  made  is  within  the  jurisdiction  of  the  court ;  that  the  receiver, 
as  the  oflBcer  of  the  court,  is  entitled  to  protection  while  in  the 
proper  discharge  of  his  duty ;  and  that  persons  interfering  with 
his  collecting  the  earnings  of  the  road  in  his  possession  are  guilty 
of  contempt  of  court. 

Both  the  American  and  English  doctrine  is,  that  a  receiver  is 
an  oflBcer  of  the  court,  his  possession  the  possession  of  the  court, 
and  that  without  leave  of  such  court  no  action  can  be  maintained 
against  him.^ 

489.  This  rule  applies  both  to  suits  for  the  recovery  of 
money  demands  and  those  for  the  recovery  of  damages  for  in- 
juries to  persons  or  property,  as  well  as  to  those  whose  object  is 
the  recovery  of  property  which  the  receiver  holds  under  the  order 
of  bis  appointment.  The  effect  of  permitting  a  suit  to  be  brought 
without  leave  might  be  in  either  case  to  take  the  property  of  the 
trust  from  the  receiver's  hands  and  apply  it  to  the  payment  of  the 
plaintiff's  claim,  without  regard  to  the  rights  of  other  creditors  or 
the  orders  of  the  court  which  is  administering  the  trust  property. 

1  Hillsr.  Parker,  111  Mass.  508.  Wiswall  r.   Sampson,  14   How.   52,  65; 

2  Vermont  &  C.  B.  R.  Co.  v.  Vermont  Davi-;  v.  Gray,  16  Wall.  203;  Barton  v. 
Central  R.  R,  Co.  46  Vt.  792  ;  Barton  v.  Barbonr,  sii/wa ;  Melendy  v.  Barbour,  78 
Barbour,  104  U.  S.  126 ;  4  Am.  &  Eng.  R.  Va.  544  ;  25  Am.  &  Eng.  R  R.  Cas.  622  ; 
R.  Cas.  I;  6  Wash.  L.  R.  41 ;  6  Cent.  Ames  v.  Birkenhead  Docks,  20  Beav.  332 ; 
L.  J.  201 ;  Lyman  v.  Cent.  Vt.  R.  R.  Co.  Hall  r.  Smith,  2  Bing.  156 ;  Thompson 
o9  Vt.  167;  30  Am.  &  Eng.  R.  R.  Cas.  v.  Scott,  4  Dill.  508;  Commonwealth  v. 
2ta  Runk,  26  Pa.  St.  235.    See,  however,  Ly- 

^  See  article  ^y  Mr.  High,  2  South.  Law     man  t;.  Cent.  Vt.  R.  R.  Co.  supra. 
Rev.  576,  October,  1876, and  caees  cited; 
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If  the  plaintiff  may  without  leave  prosecute  his  demand  to  judg- 
ment in  another  court,  he  could  enforce  satisfaction  of  it  upon 
the  property  of  the  trust,  unless  restrained  by  injunction  from  the 
court  administering  the  trust.  That  court  cannot  administer  the 
trust  unless  it  can  control  all  litigation  in  respect  to  the  trust 
property.^ 

490.  A  court  making  the  appointment  of  a  receiver  may 
draw  to  itself  all  controversies  to  which  the  receiver  is  a 
party ;  yet  it  does  this  by  acting  directly  upon  the  parties,  and 
not  by  challenging  the  jurisdiction  of  other  tribunals.^  The  mere 
fact  of  the  appointment  constitutes  no  plea  to  the  jurisdiction 
of  other  courts  ;  their  ordinary  jurisdiction  is  in  no  way  affected 
by  the  appointment,  in  respect  to  matters  in  which  the  receiver 
may  be  interested,  or  which  affect  the  property  placed  in  his 
hands.^  The  court  appointing  the  receiver  is  not  thereby  com- 
pelled to  assume  jurisdiction  of  all  controversies  to  which  the 
receiver  may  become  a  party,  but  may  leave  their  determina- 
tion to  any  court  of  appropriate  jurisdiction.^  It  may  assert  its 
right  to  take  all  such  controversies  to  itself  by  acting  directly 
upon  the  parties,  and  compelling  them  to  proceed  nowhere  else 
than  in  its  forum.  Its  power  is  unlimited  for  purposes  of  pro- 
tection to  restrain  by  injunction  all  suits  in  other  courts  against 
the  receiver,  or  to  punish,  as  for  a  contempt,  any  interference 
with  its  officers  by  force  or  by  action,  but  it  may  use  its  dis- 
cretion in  this  respect.^  Thus  a  suit  was  brought  in  a  court  of 
the  State  of  Kansas  by  a  county  treasurer  against  the  St.  Joseph 
and  Denver  City  Railroad  Company  to  recover  certain  taxes,  af- 
ter a  receiver  of  the  company  had  been  appointed  by  the  Circuit 
Court  of  the  United  States.  The  petition  alleged  the  appoint- 
ment of  the  receiver,  and  his  possession  and  control  of  the  road. 
Without  the  issue  or  service  of  any  process  the  company  and 
receiver  filed  a  joint  answer,  in  which  they  admitted  that  a  por- 
tion of  the  taxes  were  properly  chargeable  against  the  company, 

1  Barton  v.  Barbonr,  104  U.  S.  126.  *  St.  Joeeph  &  D.  C.  R.  R.  Co.  v.  Smiih, 

'  St.  Joseph  &  D.  C.  R.  R.  Co.  v.  Smith,  supra^  per  Brewer,  J. ;  Kinney  v.  Crocker, 

19  Kans.  225;  6  Reporter,  331.  IS  Wis.  74;   Chaataaque  County  Bank 

*  Blumenthal  v,  Brainerd,  3S  Vt.  402,  v.  Risley,  19  N.  Y.  369 ;  Central  Trunt 

407.  Co.  o.  Wabash,  St.  L.  &  F.  Ry.  Co.  23 

«  Hills  17.  Parker,  HI  Mass.  508;  St.  Fed.  Rep.  858. 
Joseph  &  D.  C.  R.  R.  Co.  v.  Smith,  8upra, 
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and  consented  that  judgment  might  be  rendered  against  them  in 
the  action  for  that  amount.  They  also  alleged  the  appointment 
of  the  receiver  by  the  United  States  Circuit  Court,  that  he  was 
not  amenable  to  the  process  of  the  state  court,  and  prayed  that 
as  to  him  the  suit  might  be  dismissed  ;  but  it  was  held  that  the 
state  court  had  jurisdiction,  and  might  properly  render  judgment 
against  the  receiver.  It  is  to  be  presumed  in  such  case  that  if 
the  Circuit  Court  in  its  discretion  deemed  it  best  to  draw  to  itself 
this  controversy,  it  would  have  done  so.  Moreover,  it  would  seem 
that  the  receiver,  having  voluntarily  come  into  court,  admitted 
that  a  part  of  the  claim  was  due,  and  consented  that  judgment 
might  be  rendered  against  him,  could  not  be  allowed  afterwards 
to  question  tlie  jurisdiction  of  the  court.^ 

If  a  receiver  is  appointed  pending  a  proceeding  in  a  state  court 
to  enforce  a  lien  for  labor  and  materials,  and  the  plaintiff  prose- 
cutes his  claim  to  judgment  without  leave,  the  court  in  which  the 
receiver  was  appointed  will  not  entertain  a  petition  to  have  such 
judgment  declared  a  lien  on  the  property  in  the  receiver's  hands 
paramount  to  that  of  mortgage  creditors.^ 

491.  The  court  in  whioh  the  original  bill  was  filed,  when 
ancilleury  bills  have  been  filed  in  other  states  through  which  the 
line  of  road  extends,  is  the  proper  tribunal  to  which  a  creditor  of 
the  company  should  apply  for  an  order  against  the  receiver  for 
the  payment  of  his  claim  out  of  the  earnings  of  the  road.^ 

492.  The  conrt  appointinff  a  receiver  may  by  a  sreneral 
order  permit  the  receiver  to  be  sued  in  any  court  of  competent 
jurisdiction  for  liabilities  incurred  by  him  in  operating  the  road. 
While  there  is  safety  and  convenience  to  the  railroad  company 
and  its  bondholders  in  requiring  all  suits  to  be  brought  in  the 
court  which  appointed  the  receiver,  where  justice  is  administered 
without  the  intervention  of  a  jury,  it  is  doubtless  a  convenience 
and  advantage  to  claimants  to  be  allowed  to  seek  redress  in  the 
local  courts  of  law,  where  the  juries  are  wont  to  award  the  ut- 
most damages  against  corporations.^ 

1  St  Joseph  &D.C.R.R.  Go.  V.  Smith,  &  G.  R.  R.  Co.  80  Fed.  Rep.  S95;  30  Am. 

19  Kans.  225.  ft  Eog.  R.  R.  Cm.  450. 

3  Blair  v.  St.  Louis,  H.  ft  K.  R.  R.  Co.  *  Dow  v.  Memphis  &  L.  R.  R.  R.  Ca 

25  Fed.  Rep.  2.  20  Fed.  Rep.  260. 

*  Central  Trust  Co.  v.  East  Tenn.,  V. 
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403.  The  usual  oourse  in  obtainingr  leave  to  sue  a  receiver 
is  to  file  a  petition  stating  the  cause  of  action,  and  asking  leave 
to  prosecute  it  by  suit.  Leave  to  sue  should  not  be  granted 
nnless  the  petition  states  a  primd  facie  cause  of  action  against  the 
receiver;  though  of  course  the  court  should  not  undertake  to 
decide  the  case  in  advance.^ 

494.  The  proper  remedies  against  a  receiver.  —  A  receiver 
in  possession  of  property  represents  the  court,  and  acts  as  its  rep- 
resentative in  the  interest  of  all  persons  concerned  in  the  prop- 
erty. There  can  be  no  interference  with  his  possession  except 
with  leave  of  court.  Any  person  claiming  the  property,  or  any 
interest  in  it,  may  present  his  claim  to  the  court  by  petition,  or 
may  be  made  a  party  to  the  pending  suit,  and  litigate  his  claim 
in  that ;  or  he  may,  by  leave  of  court,  bring  a  suit  at  law  for  the 
recovery  of  the  property.  The  receiver  will  not  be  ordered  to 
deliver  the  property  to  a  claimant  until  his  right  is  established  in 
one  of  these  modes  ;  and  care  will  always  be  taken  to  protect  the 
receiver  from  personal  liability  or  loss.  In  accordance  with  these 
general  principles,  one  who  claims  rolling  stock  in  possession  of  a 
receiver  should  try  his  title  to  it  either  by  an  equitable  proceed- 
ing by  petition,  or  in  the  pending  suit ;  or,  upon  obtaining  leave 
of  court,  by  a  suit  at  law  for  possession.  An  action  of  trover  is 
not  an  appropriate  remedy  for  trying  the  question  of  title,  because 
that  is  not  a  suit  for  the  possession,  but  is  an  attempt  to  hold  the 
receiver  personally  liable  for  the  value  of  the  property.  A  de- 
mand upon  the  receiver  for  possession  and  his  refusal  to  deliver  it 
do  not  constitute  a  conversion  on  his  part,  and  lay  the  foundation 
for  such  a  suit.^  Whether  in  any  case  an  action  of  trespass  or 
trover  can  be  maintained  against  a  receiver,  when  he  rightfully 
takes  possession  of  the  property,  is  questionable.  If  the  property 
be  real  estate,  so  that  the  title  can  be  tried  in  an  action  of  tres- 
pass without  changing  such  title,  or  rendering  the  receiver  liable 
for  the  value,  perhaps  there  would  be  no  objection  to  its  mainte- 
nance. Or,  if  he  has  received  the  rents  of  real  estate,  or  has  sold 
personal  property,  by  order  of  the  court,  perhaps  the  amount  in 
his  hands  may  be  claimed  in  a  suit  at  law.     But  a  claim  to  cars, 

1  Jordan  v.  Wells,  3  Woods,  527.  <  Morrill  v,  Noyes,  56  Me.  45S. 
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engines,  or  like  property  in  the  possession  of  a  receiver,  cannot 
be  enforced  as  a  claim  for  damages.^ 

An  original  bill  against  a  receiver  by  a  party  to  the  suit  in 
which  the  receiver  was  appointed  is  unnecessary,  and  a  contempt 
of  court.  The  proper  mode  of  proceeding  is  by  petition  in  the 
same  cause,  or  by  motion  in  that  cause  to  obtain  leave  to  prosecate 
an  independent  suit  either  at  law  or  in  equity.^ 

495.  A  statute  authorizing  suits  against  receivers  does  not 
avail  against  this  rule.  The  settled  rule,  that  a  suit  cannot  be 
commenced  against  a  receiver  without  leave  being  first  obtained 
from  the  court  appointing  such  receiver,  is  not  changed,  as  re- 
gards the  courts  of  the  United  States,  by  a  statute  of  a  state  ^ 
which  provides  that  all  receivers  appointed  by  any  court,  and 
trustees  and  assignees  running  or  operating  railroad  trains  in  that 
state,  carrying  either  freight  or  passengers,  may  be  sued  in  the 
several  courts  of  that  state  in  all  matters  ex  contractu  and  ex  de- 
licto arising  after  their  appointment,  without  leave  of  the  court 
appointing  or  controlling  them  being  first  had ;  and  that  such 
suits  may  be  prosecuted  to  final  judgment,  and  satisfaction  may 
be  had  out  of  any  property  held  by  them  in  their  fiduciary  capa- 
city. No  state  can  pass  any  law  regulating,  or  in  any  manner 
affecting,  the  jurisdiction  and  practice  of  the  federal  courts.^ 

406.  An  execution  oannot  be  levied  upon  property  in  the 
hands  of  a  receiver  without  permission  of  the  court  whose  officer 
the  receiver  is.  That  court  may  order  the  sheriff  to  withdraw 
his  levy  and  answer  for  contempt  in  making  it.^  If  it  could  be 
taken  piecemeal  from  the  custody  of  the  receiver,  the  remedy  of 
the  creditors  under  the  mortgage  would  be  of  little  value.  The 
remedy  of  one  who  claims  that  the  property  was  not  legally  cov- 
ered by  the  mortgage,  or  that,  for  any  reason,  it  is  not  legally 
held  by  the  receiver,  is  to  apply  to  the  court  which  appointed  the 

1  Per  Davis,  J.,  in  Morrill  u.  Noyes,  *  Hale  p.  Duncan,  7  Cent.  L.  J.  146. 

56  Me.  458.  ^  Coe  v.  Colambas,  P.  &  L  R.  R.  Co.  10 

s  Payne  v.  Baxter,  2  Tenn.  Ch.  517.  Ohio  St.  372 ;  Riueell  r.  East  Anglian  R. 

<  Act  of  Jan.  6, 1877,  of  Mississippi.    A  Co.  6  Railway  Cases,  501 ;  3  Mac.  &  G. 

similar  statute  of  the  State  of  Ohio  gives  104,  151 ;  Skinner  o.  Maxwell,  6S  N.  C. 

leave  to  sue  a  receiver  in  the  courts  of  that  400. 
state  withont  leave  previously  granted. 
Laws  1872,  p.  31,  §  I. 
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receiver  to  ask  its  discharge  out  of  custody,  in  order  that  he  may 
proceed  against  it.* 

The  fund  in  the  hands  of  a  receiver  cannot  be  disposed  of  by 
the  mortgagor  to  the  prejudice  of  the  mortgagee;  and  the  cred- 
itors of  the  mortgagor,  having  no  greater  rights  in  this  respect 
than  the  mortgagor  himself,  cannot  reach  this  fund  by  attach- 
ment or  trustee  process.^  The  possession  of  the  receiver  is  the 
possession  of  the  court  itself.  This  rule  is  applicable  not  only  to 
property  actually  in  the  hands  of  the  receiver,  but  to  that  of 
which  he  has  constructive  possession.  Any  unwarranted  inter- 
ference with  the  property,  either  by  taking  forcible  possession  of 
it,  or  by  legal  proceedings  begun  without  the  sanction  of  the  court 
appointing  the  receiver,  is  a  direct  and  immediate  contempt  of 
court,  punishable  by  attachment.^  The  commencement  and  pros- 
ecution of  a  suit  against  the  receiver  by  garnishee  process,  to 
reach  a  debt  or  funds  belonging  to  the  company  of  which  he  is 
made  i*eceiver,  without  the  sanction  of  the  court  appointing  him, 
is  such  an  interference.  Such  a  proceeding  is  an  attempt  to  de- 
prive the  receiver  of  credits  to  which  he,  arid  he  only,  is  lawfully 
entitled,  and  hence  is  a  direct  interference  with  the  court  in  its 
administration  of  the  estate  over  which  it  has  appointed  its  re- 
ceiver. Even  the  prosecution  of  an  attachment  suit  in  a  foreign 
state  against  property  of  which  a  receiver  might  have  obtained 
possession,  and  the  refusal  of  the  plaintiff  in  such  suit  to  dismiss 
it  by  order  of  the  court  which  appointed  the  receiver,  is  a  con- 
tempt of  court,*  and  if  the  plaintiff  is  within  reach  of  the  court 
he  may  be  punished. 


1  Robinson  v.  Atlantic  &  G.  W.  Ry.  Co. 
66  Pa.  St.  160.  See  Potts  v.  Warwick  & 
B.  Canal  Nar.  Co.  Kay,  142;  Bowen  v. 
Brecon  Rjr.  Co.  L.  R.  3  £q.  541. 

'  Newport  &  Cincinnati  Bridge  Co.  v. 
Douglass,  12  Bush  (Kjr.),  673,  709. 

'  Richards  v.  People,  81  III.  551.  In 
this  case  an  attorney,  who  persisted  in 
a  garnishee  process  against  funds  which 
the  receiver  was  entitled  to  collect,  was 
paniiihed  by  fine  and  impHsonment. 

*  Sercomb  v,  Catlin,  5  Railw.  &  Corp. 
L.  J.  610;  Langford  v,  Langford,  5  L.  J. 
(N.  S.)  Ch.  60 ;  Chaffee  v.  Quidneck  Co. 
18  R.  I.  442;  Dehon  v,  Foster,  4  Allen 
<Mas8.),  545 ;  Vermont  &  C.  R.  R.  Co.  t;. 
Vt.  Cent.  R.  R.  Co.  46  Vt.  792.    In  Colo- 


rado, however,  upon  a  garnishee  process 
against  the  receiver  of  a  railroad  company 
where  the  receiver  was  appointed  by  a 
court  in  another  state,  it  was  held  not  to 
be  incumbent  on  the  court  out  of  which 
the  garnishee  process  issued  to  ask  leave 
of  the  court  which  appointed  the  receiver 
before  issuing  such  process.  Phelan  v. 
Ganebin,  5  Colo.  14.  A  receiver  is  amen- 
able to  a  trastee  or  garnishee  process  in 
the  absence  of  statutory  provisions  ex- 
empting him  from  such  process,  and 
when  the  process  does  not  tend  to  disturb 
his  rights  under  the  general  orders  of  the 
appointing  court.  Phelan  v,  Ganebin, 
sujnra. 
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§§  497,  498.]  THE  RIGHTS  AND  LIABILITIES  OF  A   RECEIVER. 

If  the  plaintiff  is  a  corporation,  an  ofiBcer  who  has  the  maniige- 
ment  of  its  afEairs,  and  who  had  power  to  cause  the  suit  to  be  dis- 
missed, may  be  punished  for  the  contempt  of  the  corporation.^ 

497.  Any  wilful  interferenoe  with  a  receiver  in  the  posses- 
sion of  the  property  placed  in  his  charge  is  a  contempt  of  the 
authority  of  the  court,  and  punishable  as  such;^  and  it  matters 
not  whether  such  interference  be  under  the  form  of  law,  as  for 
instance  when  one  seizes  the  property  by  the  process  of  another 
court,  or  whether  possession  be  forcibly  taken  by  a  violent  mob, 
as  was  the  case  during  the  railroad  riots  in  the  summer  of  1877. 
Accordingly  rioters  and  strikers,  who  at  that  time  prevented  re- 
ceivers from  running  trains  upon  roads  under  their  charge  by  for- 
cibly seizing  the  property,  were  rightly  punished  by  imprisonment 
for  acting  in  contempt  of  court.^  Although  the  power  to  punish 
for  contempt  is  limited  to  the  misbehavior  of  persons  in  its  pres- 
ence, or  so  near  as  to  obstruct  the  administration  of  justice,  yet 
the  disobedience  of  or  resistance  by  any  person  to  any  lawful  writ, 
process,  order,  rule,  decree,  or  command  of  the  court,  anywhere 
within  the  jurisdiction  of  the  court,  is  treated  in  as  summary  a 
mannei;  as  if  the  contempt  were  committed  in  the  actual  presence 
of  the  court.  The  accused  are  not  entitled  as  of  right  to  a  trial 
by  jury,  but  the  court  will  proceed  in  a  summary  manner  to  hear 
the  case  and  order  punishment.  It  will  not,  however,  take  this 
summary  action  except  in  cases  free  from  doubt,  and  where  the 
overt  acts  of  contempt  are  clearly  and  distinctly  proved.* 

498.  Strikers  are  guilty  of  a  contempt  of  court  if,  without 
actual  violence,  they  resort  to  threats  to  induce  other  em- 
ployees to  abandon  the  employment,  and,  by  overawing  them  with 
preconcerted  demonstrations  of  force,  prevent  a  receiver  from 
operating  the  road.^  Where  a  party  of  men  combine  to  do  an 
unlawful  thing,  and,  in  the  prosecution  of  that  unlawful  intent, 

^  Sercomb  v.  CatUn,  5  Railw.  &  Corp.  ployees  are  discassed  by  Brewer,  J.,  in 

L.  J.  610.  Frank  v.  Denver  &  R.  G.  R7.  Co.  23  Fed. 

s  Robinson  v.  Atlantic  &  G.  W.  R7.  Co.  Rep.  757. 

66  Pa.  St  160 ;  Fripp  v,  Bridgewater  &  «  King  o.  Ohio  &  M.  Rj.  Co.  7  Biss. 

T.  Canal  Co.  3  W.  R.  356.  529. 

«  Secor  V,  Toledo,  P.  &  W.  R7.  Co.  7  »  /»  r«  Higgins,  27   Fed.  Rep.  443 ; 

Biss.  513 ;  In  re  Doolittle,  23  Fed.  Rep.  United  States  v.  Kane,  23  Fed.  Rep.  748 ; 

544.    The  daties  of  receivers  and  em-  In  re  Doolittle,  ntpra. 
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CANNOT  BE  SUED  WITHOUT  LEAVE  OF  COURT.    [§  499. 

one  of  them  goes  a  step  beyond  the  others  and  does  an  act  which 
the  others  do  not  perform,  all  are  responsible  for  what  the  one 
does.  It  is  essential,  however,  that  there  should  be  a  concert  of 
action,  in  an  attempt  to  do  some  unlawful  thing,  to  make  all  re- 
sponsible for  the  act  of  one.^ 

409.  There  are  not  wanting  instances  in  wbioh  courts,  jeal- 
ous of  their  power  and  jurisdiction,  have  denied  the  rule  that 
a  receiver  is  the  agent  and  officer  of  the  court  by  which  he  is  ap- 
pointed, and  amenable  to  no  other  tribunal,  and  have  undertaken 
to  exercise  authority  over  receivers  appointed  by  another  court 
withoat  its  consent.  Thus,  an  injunction  having  been  granted  by 
a  court  of  the  State  of  Illinois  against  the  Cairo  and  Vincennes 
Railroad  Company  restraining  its  agents  from  using  in  a  partic- 
ular way  a  street  of  the  city  of  Cairo,  receivers  of  the  road  were 
subsequently  appointed  by  the  Circuit  Court  of  the  United  States, 
who  entered  upon  their  duties,  and  apparently  used  the  street  in 
disregard  of  the  injunction.  A  proceeding  for  contempt  was  there- 
upon instituted  in  the  state  court  against  the  receivers  without 
reference  to  the  court  appointing  them.  Upon  appeal  to  the  Su- 
preme Court  of  the  state  the  judgment  of  the  court  below,  holding 
the  receivers  amenable  to  that  court,  was  affirmed.  The  decision 
proceeds  upon  the  ground  that  receivers  are  the  agents  of  the  cor- 
porations whose  property  they  are  put  in  charge  of.^ 

But  granting  that  a  court  assuming  the  management  of  a  cor- 
poration is  bound  to  respect  the  limitations  imposed  upon  it  by 
its  charter  and  by  the  law,  the  question  remains  what  tribunal 
shall  control  the  agents  of  the  court,  and  determine  whether  they 
are  acting  witliin  ihe  limits  of  the  charter  and  of  the  law  ?  Upon 
sound  legal  principles  it  has  been  established  that  the  court  ap- 
pointing the  receivers  is  the  only  one  that  can  exercise  any  author- 
ity over  them.     If  other  courts,  without  the  consent  of  the  court 

1  Uoited  States  v.  KaDO,  23  Fed.  Rep.  appointed  hy  the  conrt,  and  not  by  the 
748.  corporation.    And  the  agents  appointed 

2  Safford  v.  People,  85  111.  558,  560 ;  5  by  the  court  to  perform  ita  duties  and  ex- 
Cent  L.  J.  384;  17  Alb.  L.  J.  209.  **  The  erdse  its  functions  are  legally  its  agents, 
injunction  was  against  the  corporation  as  although  they  are  under  the  direction  of 
a  legal  entity,  and  its  agenta,  servants,  etc.  the  court  appointing  them  within  the  lim- 
When  the  receivers  were  appointed  by  the  its  of  its  charter.  The  court  only  author- 
federal  court,  there  was  no  change  in  the  izesthe  receivers  to  exercise  the  privileges 
corporate  body.  Its  existence  was  intact,  and  perform  the  duties  prescribed  by  the 
with  its  legal  functions  unimpaired,  but  charter.*' 
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§§  500,  501.]      THE  RIGHTS  AND  LIABILITIES  OF  A  BECEIVEB. 

appointing  the  receivers,  were  allowed  to  exercise  authority  over 
its  agents,  this  court  would  in  fact  submit  itself  to  the  control  of 
every  other  court  which  might  be  invoked  to  sit  in  judgment  upon 
the  acts  of  receivers.  These  officers  would  cease  to  be  the  agents 
of  the  court  that  appointed  them ;  and  whose  agents  they  would 
be  it  might  be  difficult  to  determine.  The  administration  of  equity 
through  this  instrumentality  would  thus  become  impossible. 

500.  The  courts  of  Wisconsin  and  Iowa  have  also  departed 
from  this  doctrine,  and  held  that  in  all  cases  where  there  is  no 
attempt  to  interfere  with  the  actual  possession  of  the  receiver,  a 
suit  may  be  prosecuted  against  him,  in  any  court  of  competent 
jurisdiction,  without  the  permission  of  the  court  from  which  the 
receiver  derived  his  appointment.  In  the  former  state,^  an  action 
in  its  courts  against  a  receiver  who  was  operating  a  railroad  under 
the  appointment  of  the  District  Court  of  the  United  States,  for 
personal  injuries  occasioned  through  the  negligence  of  his  servants, 
was  maintained  without  previous  leave  obtained  from  the  latter 
court  to  prosecute  the  action.  The  Supreme  Court  of  the  state 
declared  that,  although  a  plaintiff  desiring  to  prosecute  a  legal 
claim  for  damages  against  a  receiver  might,  in  order  to  relieve 
himself  from  liability  to  have  his  proceedings  arrested  under  the 
authority  of  a  court  of  equity  to  restrain  suits  at  law  under  some 
circumstances,  very  properly  obtain  leave  to  prosecute,  yet  his 
failure  to  do  so  is  no  bar  to  the  jurisdiction  of  the  court  at  law. 
The  court  object  that,  inasmuch  as  the  federal  courts  have  juris- 
diction of  proceedings  against  raih'oads,  the  result  of  a  require- 
ment that  leave  should  be  first  obtained  to  prosecute  a  suit  against 
a  receiver  would  be  to  draw  into  those  courts  not  only  the  juris- 
diction of  all  actions  respecting  the  title  to  property  in  the  cus- 
tody of  a  receiver,  but  all  actions  for  the  non-performance  of  con- 
tracts by  him,  and  the  state  courts  would  be  absolutely  divested 
of  jurisdiction  unless  the  federal  courts  saw  fit  to  grant  it. 

601.  These  oases  were  assailed  with  much  vigor,  and  their 
doctrine  denied,  in  a  recent  case  before  the  Circuit  Court  of  the 
United  States  for  the  District  of  Iowa.  There  was  an  attachment 
for  contempt  in  commencing  a  suit  in  a  court  of  the  State  of  Iowa 

1  Kmney  v,  Crocker,  18  Wis.  74 ;  AHen     St.  Joseph  &  D.  City  R.  R.  Co.  v.  Smith, 
V.  Cent.  R.  R.  Co.  42  Iowa,  683 ;  and  aee     19  Kans.  225 ;  6  Cent.  L.  J.  59. 
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against  a  receiver  appointed  by  the  United  States  Circuit  Court. 
Judge  Love,  after  referring  to  these  cases,  said:  ^  ^^In  my  judg- 
ment, the  doctrine  of  the  Iowa  decision  contravenes  the  whole 
scheme  of  equity  jurisdiction  in  the  matter  of  appointing  receivera, 
and  in  the  taking  of  possession,  through  them,  of  the  property  in 
litigation.  The  court  of  equity  takes  cognizance  of  a  suit  against 
an  insolvent  company  or  corporation,  and  where  danger  exists 
that  the  litigation  may  prove  fruitless  to  creditors,  by  waste  or  a 
fraudulent  disposition  of  the  property,  the  court  will  take  it  into 
possession  by  the  appointment  of  a  receiver.  The  property  thus 
becomes  a  fund  subject  to  the  disposition  of  the  court,  and  under 
its  exclusive  control.  The  principle,  that  the  court  which  has  pos- 
session and  control  of  a  fund  has  the  exclusive  right  to  determine 
all  claims  and  liens  asserted  against  it,  is  fundamental.  Hence, 
every  court  of  equity,  in  such  a  case,  assumes  to  decide  all  contro- 
versies touching  the  subject  matter  of  the  suit  and  the  fund  ;  to 
determine  the  existence  and.  priority  of  all  liens ;  to  adjust  and 
settle  all  disputed  claims  ;  marshal  the  assets,  and,  finally,  to  dis- 
tribute the  surplus  among  the  general  creditors  jpro  rata  upon  its 
own  principle  of  equality  among  creditors.  The  veiy  ground  and 
reason  of  this  jurisdiction  is  the  inadequacy  of  mere  legal  reme- 
dies. But,  according  to  the  Iowa  decision,  there  is  no  reason  why 
any  party  claiming  satisfaction  out  of  the  fund  may  not,  without 
the  consent  of  the  receiver's  court,  assert  his  rights  in  any  compe- 
tent court,  provided  he  does  not  attempt  to  disturb  the  possession 
of  the  receiver  ;  and  thus  may  the  decision  of  the  claims  and  con- 
troversies involved  in  the  litigation  be  withdrawn  from  the  court 
of  equity,  where  they  properly  belong,  and  transferred  to  the 
courts  of  law.  And  the  result  would  be  that  claims  against  the 
fund  would  be  determined,  not  by  the  court  having  jurisdiction  of 
the  case  and  control  of  the  fund,  but  by  other  and  different  tribu- 
nals. .  .  .  The  view  thus  presented  applies  with  redoubled  force 
to  railroad  foreclosure  suits  in  the  United  States  Circuit  Court. 
The  non-resident  citizen  comes  here  to  set  up  and  enforce  the  lien 
of  his  mortgage,  for  the  very  reason  that  he  thinks  he  would  be 
exposed  to  injustice  in  the  state  courts  from  local  prejudice.  But 
no  sooner  does  he  get  the  railroad  property  in  the  hands  of  a  re- 
ceiver than  that  officer,  if  the  doctrine  of  the  Iowa  court  be  sound, 
is  exposed  to  suits  in  the  state  courts  upon  claims  and  demands  of 

1  Thompson  v.  Scott,  S2  Int.  B«t.  Bee.  376,  377 ;  4  Dill.  508. 
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all  kinds,  and  thus  the  substantial  end  for  which  the  non-resident 
complainant  comes  here  is  practically  defeated.  The  receiver  him* 
self  has  no  beneficial  interest  in  the  controversies  waged  against 
him  in  the  local  courts,  and  the  litigation  is  practically  between 
the  non-resident  citizen  and  the  citizen  of  Iowa.  Suits  may  be 
brought,  and  judgments  innumerable  rendered,  against  the  re- 
ceiver, all  along  the  line  of  the  railway,  by  justices  of  the  peace  and 
other  local  cx)urts.  These  judgments  may,  if  valid,  be  made  liens 
upon  the  railway  property,  and  the  federal  court  must  reject  them 
as  nullities  or  recognize  and  pay  them  out  of  the  mortgaged  prop- 
erty. If  the  federal  courts  must  recognize  and  pay  them  the  state 
courts  must  recognize  and  pay  them :  the  state  courts  thus  take 
from  the  former  court  the  power  of  determining,  first,  what  debt 
shall  be  paid  out  of  the  funds  in  its  hands ;  second,  what  claims 
shall  be  made  liens  upon  the  mortgaged  property.  Thus  would 
the  federal  court  sit  merely  to  register  and  pay  the  judgment  and 
decrees  of  the  state  courts." 

The  soundness  of  the  doctrine  set  forth  in  this  judgment  is  be- 
yond question,  and  the  position  of  the  state  courts  to  the  contrary 
is  wholly  indefensible.^ 

III.  A  Heceiver's  Lialility  to  Suit  for  the  Negligence  of  his  Urn- 

ployees, 

502.  A  receiver  is  liable  in  his  offloial  capacity  for  the  neg- 
ligence of  his  employees  in  the  same  manner  and  to  the  same 
extent  that  a  railway  company,  operating  its  road,  is  liable.  The 
general  rule  is,  that  a  receiver,  in  operating  the  road,  exercises  the 
powers  and  rights  of  a  common  carrier,  and  is,  therefore,  subject 
in  his  representative  capacity  to  all  the  duties  and  liabilities  of  a 
common  carrier;^  and  the  earnings  of  the  road  in  his  hands  are 
chargeable  with  the  expenses  of  operating  the  road,  and  damages 
for  injuries  to  persons  or  property  are  included  in  such  expenses.^ 

1  See,  also,  Barton  v.  Barboar,  104  U.  Ohio  &  Mias.  R.  R.  Co.  v.  Andenon,  10 

S.  126  111.  App.  313;  Sloan  v.  Cent.  Iowa  Rj. 

3  Blumenthal  v.  Brainerd,  38  Vt.  402  ;  Co.  62  Iowa,  728 ;  Cowdrey  v,  GalTeston, 

PaiVe  V.  Smith,  99  Mass.  39.5 ;  Klein  o.  H.  &  H.  R.  R.  Co.  9.3  U.  S.  3.52 ;  Heath  p. 

Jewett,  26  N.  J.  Eq.  474;  Little  v.  Dusen-  Missouri,  K.  &  T.  Ry.  Co.  83  Mo.  617; 

berry,  46  N.  J.  L.  614;  Meara  v.  Hoi-  Lyman  v.  Central  Vt.  R.  R.  Co.  59  Vt. 

brook,  20  Ohio  St.  137  ;  5  Am.  R.  633;  167  ;  Melendy  v,  Barbonr,  78  Va.  544. 

Kinney  v.  Crocker,  18  Wis.  74,  80 ;  Allen  <  Mobile  &  O.  R.  R.  Co.  v.  Davis,  62 

V,  Central  R.  R.  Co.  42  Iowa,  683 ;  Toledo,  Miss.  271  ;  Kennedy  v,  Indianapolis,  C.  & 

W.  &  W.  Ry.  Co.  v.  Beggs,  85  111.  80;  L  R.  R.  Co.  2  Flip.  704;  Ex  parte  Brown, 

428  15  S.  C.  518;  Kain  v.  Smith,  80  N.  Y. 
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Whether  the  receiver  is  regarded  as  the  o£5cer  of  the  law,  or  the 
representative  of  the  proprietors  of  the  corporation  or  its  cred- 
itors, or  as  combining  all  these  characters,  he  is  intrusted  with 
the  powera  of  the  corporation,  and^must,  therefore,  necessarily  be 
burdened  with  its  duties,  and  subject  to  its  liabilities.  There  can 
be  no  such  thing  as  an  irresponsible  power,  exerting  force  or  au- 
thority without  being  subject  to  duty,  under  any  system  of  laws 
framed  to  do  justice.  It  is  an  inseparable  condition  of  every 
grant  of  power  by  the  state,  whether  expressed  or  not,  that  it 
shall  be  properly  exercised,  and  that  the  grantee  shall  be  liable 
for  injuries  resulting  directly  and  exclusively  from  his  negligence 
in  its  use.^  In  a  recent  case  in  Kentucky,  in  which,  however, 
the  question  under  consideration  was  not  involved,  Mr.  Justice 
Lindsay,  upon  the  functions  of  a  receiver  as  a  common  carrier, 
said  :  *'  The  receiver  of  a  line  of  railways  is  not  the  mere  passive 
agent  or  officer  of  the  court,  charged  with  the  simple  duty  of  pre- 
serving the  property  intrusted  to  his  care,  and  of  collecting  the 
rents  and  profits  arising  directly  out  of  the  thing  mortgaged,  and 
holding  them  until  the  rights  of  the  litigants  shall  be  determined. 
His  duties  comprise  the  management  and  operation  of  the  roads. 
He,  ex  nec€89itate^  becomes  a  cointnon  carrier,  and,  in  order  to 
preserve  the  mortgaged  property,  is  compelled  to  dischai^e  the 
duties  of  a  quasi  public  corporation."  * 

Although,  in  some  earlier  cases  in  the  state  courts,  the  receiver's 
liability  for  the  negligence  of  his  employees  was  questioned  or 
denied,^  general  considerations  of  policy  have  led  to  the  adoption 

456,  469 ;  2  Am.  &  Esg.  R.  R.  Cas.  545.  ceiver  is  liable  to  action  in  such  case. 
In  the  latter  case  the  court,  by  Danforth,  Smith  v.  Flint  &  P.  M.  R.  R.  Co.  46 
J.,  sa J :  ''Such  an  officer  displaces  the  Mich.  258;  41  Am.  Rep.  161. 
directors  or  other  body  who  by  Its  charter  Under  a  statute  of  the  State  of  Georgia, 
are  authorized  to  mnnage  its  affairs,  and,  allowing  an  employee  of  a  railway  com- 
nnder  the  direction  of  the  court  by  which  pany  to  recover  damages  against  the  road 
he  is  appointed,  has  the  sole  control  of  its  for  a  personal  injury  done  him  through 
property  and  effects,  and,  when  authorized  the  negligence  of  another  employee  in  the 
so  to  do,  the  executiye  power  to  use  its  same  service,  it  was  held  that  the  em- 
franchises,  and  u  responsible  for  his  con-  ployee  of  a  receiver  is  not  an  employee  of 
duct  in  all  these  things  to  the  court  ap-  a  railroad  company  within  the  terms  of 
pointing  him."  that  statute,  so  as  to  make  the  receiver 
^  Klein  v.  Jewett,  26  N.  J.  £q.  474,  per  liable  to  action  in  such  case.  Henderson 
Van  Fleet,  V.  C;  Little  v.  Dnsenberry,  i^.  Wallier,55Ga.  481 ;  Thnrman  v.Chero- 
46  N.  J.  L.  614,  638,  per  Scndder,  J.  kee  R.  R.  Co.  56  Ga.  376. 

*  Donglass  v.  Cline,  12  Bush  (Ky.),  608,  Even  if  it  be  regarded  as  an  open  qnes- 
628,  per  Lindsay,  J.  tion  whether  the  receiver  of  a  railroad, 

*  Cardot  v,  Barney,  63  N.  T.  281.    In  appointed  by  a  court  and  operating  the 
MidUgaa  it  is  questioned  whether  a  re-  429 
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of  the  rule,  that  a  receiver  shall  not  be  allowed  to  exercise  the 
rights  and  powers  of  a  common  carrier  without  also  being  held 
subject  in  his  representative  capacity  to  a  common  carrier^s  duties 
and  liabilities.^ 

503.  A  reoeiver,  though  empowered  by  statute  to  operate 
a  railroad  of  an  insolvent  company  for  the  use  of  the  public, 
is  not  a  public  officer,  entitled  to  immunity  as  such,  but  may  be 
sued  at  law  in  his  representative  capacity  for  any  negligence  of 
his  agents  operating  the  road.^  *^  An  examination  of  the  cases 
where  this  immunity  has  been  given  will  show  that  it  is  limited 
to  those  who  are  strictly  public  officers,  who  are  parts  of  the  gov- 
ernmental agency  of  the  state,  entirely  distinct  from  individual 
gain  or  profit,  such  as  state,  county,  municipal,  and  township 
boards  and  officers,  discharging  duties  imposed  on  them  by  law, 
with  none  behind  them  but  the  public,  whom  they  represent,  and 
no  funds  to  answer  for  damages  except  those  that  must  be  taken 
from  the  public  treasury.  The  phrase  in  the  statute,  *  to  operate 
said  railroad  for  the  use  of  the  public,'  does  not  create  this  public 
office.  It  imposes  on  the  receiver  appointed  by  the  chancellor 
no  other  duty  to  the  public  than  that  which  belongs  to  every 
railroad  corporation  acting  under  statutory  authority." 

504.  In  some  states  it  is  no  defence  at  law  that  the  de- 
fendant is  a  receiver  acting  under  the  authority  of  a  court  of 
chancery.  When,  therefore,  a  suit  at  law  is  brought  against  a 
person  who  is  in  fact  a  receiver,  for  loss  and  damage  sustained 
under  his  management  of  a  railroad,  the  court  of  chancery  which 
appointed  him  may  in  its  discretion  enjoin  the  prosecution  of  the 
suit  at  law.^  If,  however,  a  receiver  desires  the  protection  of  the 
court  whose  officer  he  is,  he  should  apply  for  an  injunction  ;  and 
in  case  he  fails  so  to  do,  the  action  at  law  may  proceed  as  though 
permission  to  bring  it  had  been  obtained  from  such  court.^     He 

road  under  its  direction,  is  liable  for  in-  ?*.  Davenport,  9  Heisk  (Tenn.),  44;  Hop- 
juries  done  upon  the  road  to  person  or  kins  v,  Connel,  2  Tenn.  Ch.  323. 
property,  it  is  regarded  as  certain  that  a  ^  Little  v.  Dusenberrj,  46  N.  J.  L.  614, 
receiver  appointed  bv  the  gorernor  of  the  637,  per  Scudder,  J. ;  Ex  parte  Brown,  15 
state,  under  a  law  providing  for  such  ap-  S.  C.  518,  quoting  text ;  Melendy  v.  Bar- 
pointraent,  is  a  public  agent,  and,  as  such,  hour,  78  Ya.  544. 
is  not  liable  for  the  wrongs  or  negligence  >  Little  v,  Dusenberrj,  snpra, 
of  his  employees,  biii  only  for  his  own  *  Morse  t;.  Brainerd,  41  Vt.  550. 
wrongful  acts  or  delinquencies.    Erwin  «  Camp  v.  Barney,  4  Hun  (X.  Y.),373; 

430  Chantauque  Co.  Bank  r.  Risley,  19  N.  Y. 
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is  deemed  to  have  waived,  if  need  be,  such  ground  of  objection 
to  the  action,  or  to  have  voluntarily  elected  to  defend  the  action 
at  law.  The  mere  fact  that  the  defendant  was  acting  as  a  re- 
ceiver under  the  appointment  of  a  court  of  chancery  is  not  recog- 
nized  as  a  defence  to  a  suit  at  law  for  a  breach  of  any  obligation 
or  duty  which  had  been  assumed  by  him  while  acting  as  such  re- 
ceiver.^ 

Primarily,  any  person  having  possession  and  control  of,  and 
actually  operating  a  railroad,  is  at  law  liable  as  a  common  car- 
rier for  injuries  to  passengers  or  freight^  occasioned  by  his  mis- 
conduct or  negligence,  or  that  of  any  of  his  servants.  He  is  thus 
the  acting,  directing,  and  governing  power  in  operating  the  road, 
and  is  the  only  tangible  principal  known  to  the  public.  It  mat- 
ters not  whether  he  be  a  trustee,  a  lessee,  or  a  mere  intruder 
into  the  franchise  of  the  corporation.^  The  only  exception  in 
favor  of  a  receiver,  or  distinction  between  him  and  any  other 
trustee,  is,  that  he  is  an  officer  of  the  court  appointing  him,  and 
is  under  its  control  and  protection.^ 

Receivers  in  chancery  in  operating  and  managing  railroads  are 
thus  regarded  as  sustaining  to  persons  dealing  with  them  the  char- 
acter of  common  carriers.  They  may  at  all  times  invoke  the  aid 
of  the  court  appointing  them  in  any  matter  affecting  their  duty 
or  liability  under  their  receivership ;  yet,  waiving  this,  they  are 
amenable  in  the  common  law  courts  to  actions  for  negligence  as 
carriers.^     This  liability  is  extended  to  losses  or  damages  to  prop- 

369;  Kain  v.  Smith,  80  N.  Y.  458;  Bin-  Iin<;  along  line  of  railroad,  and  conducted 
menthal  v.  Brainerd,  38  Vt  402 ;  Lyman  and  h^'ld  themselves  out  as  common  car- 
V.  Central  Vt.  R.  R.  Co.  59  Vt.  167 ;  30  riers  over  that  line.  If  in  fact  they  were 
Am.  &  £ng.  R.  R.  Cas.  210 ;  Kinney  u.  common  carriers  over  that  line  of  rail- 
Crocker,  18  Wis.  74.  rond,  we  think  that  it  is  no  defence  to  an 
1  Blumenthal  v,  Brainerd,  38  Vt.  402,  action  at  law,  for  a  breach  of  a  duty  or 
408,  per  Kellogg,  J.  "As  between  a  re-  obligation  arising  out  of  business  intrusted 
ceiTer  and  the  parties  interested  in  the  to  them  in  that  relation,  that  they  were 
trust,  the  receiver  would  he  responsible  for  running  and  mannging  the  line  of  rail- 
negligence;  bnt  he  might  be  liable  to  road  as  receivers  under  an  appointment 
other  parties  in  a  larger  or  stricter  degree  of  the  court  of  chancery.''  See,  also,  Lv- 
of  responsibility.  The  assumption  by  the  man  t;.  Central  Vt.  R.  R.  Co.  59  Vt.  167. 
defendants  of  the  peculiar  duties  and  ex-  *  Sprague  v.  Smith,  29  Vt.  421  ;  Bar- 
traordinarj  responsibilities  arising  from  ter  v.  Wheeler,  49  N.  H.  9  ;  Lamphear  v. 
the  relation  of  common  carriers,  is  not  to  Buckingham,  33  Conn.  237. 
be  considered  as  necessarily,  if  at  all,  in-  '  Camp  i;.  Barney,  4  Hun  (N.  Y.),  373. 
compatible  with  any  duty  or  responsibility  *  Newell  v.  Smith,  49  Vt.  255  ;  Cutts 
inipo.4ed  upon  them  as  receivers.  The  v.  Brainerd,  42  Vt.  566  ;  Lyman  r.  Cen- 
plaintiflTs  evidence  tended  to  show  that  the  tral  Vt.  R.  R.  Co.  sunra ;  Paige  v.  Smith, 
defendants  were  managing  and  control-  431 
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erty  taken  chai^  of  by  such  receivers,  although  happening  after 
the  property  has  passed  over  their  own  road,  and  while  in  the 
charge  of  other  carriers  over  whose  line  of  road  the  property  was 
destined  and  directed. 

506.  In  some  states,  moreover,  a  court  of  law  may  ezer^ 
else  jurisdiction  in  suoh  case  without  leave  beinsr  previously 
obtained  from  the  court  of  equity  which  appointed  the  receiver. 
This  view  is  well  and  strongly  stated  by  Mr.  Justice  Miller  in 
an  opinion  expressing  his  dissent  from  the  position  taken  by  the 
majority  of  the  court :  ^  "  I  know  of  no  principle  or  precedent," 
he  says,  "  whereby  a  court  of  law,  having  before  it  a  plaintiff  with 
a  cause  of  action  of  which  it  has  jurisdiction,  and  a  defendant 
charged  with  an  act  also  within  the  jurisdiction,  is  bound,  or  is 
even  at  liberty,  to  deny  the  plaintiff  his  lawful  right  to  a  trial 
because  the  defendant  is  a  receiver  appointed  by  some  other 
court,  and  to  leave  the  suitor  to  that  remedy,  when  it  is  known 
that  some  of  the  most  important  guaranties  of  the  trial  to  which 
he  is  entitled,  and  which  are  appropriate  to  the  nature  of  his  case, 
will  be  denied  him.*'  The  defence  that  the  action  is  one  at  law 
against  a  receiver,  and  that  leave  to  prosecute  it  has  not  been  ob- 
tained, is  one  that  should  not  go  to  the  jurisdiction  of  the  common 
law  court ;  it  is  one  that  the  receiver  can  make  only  by  invoking 
the  interference  of  the  chancery  court  to  restrain  the  prosecution 
of  the  suit  against  him  in  the  common  law  court.' 

If  the  plaintiff  is  enjoined  from  prosecuting  the  suit,  and  the 
injunction  is  afterwards  removed,  he  practically  obtains  leave  to 
prosecute  ;  and  it  has  been  suggested  as  not  improbable  that  such 
procedure  gave  rise  to  the  notion  that  leave  to  prosecute  is  an 
essential  prerequisite.^ 

506.  After  judgment  has  been  obtcdned  at  law,  the  fund 
in  the  hands  of  the  court  whose  officer  the  receiver  is  cannot 
be  reached  without  leave  of  that  court,  which  may  if  necessary 
stay  the  execution  by  injunction.^  If,  however,  the  receiver  has 
conveyed  the  property  to  another  corporation  subject  to  the  pay- 

99  Mara.  395 ;  Ballou  v.  Famam,  9  Allen  Vt.  167 ;   30  Am.  &  Eng.  R.  R.  Cat. 

(Mass.),  47.  210. 

^  Barton  v,  Barbour,  104  U.  S.  126.  *  Lyman  v.  Central  Vt.  R.  R.  Co.  supra. 

<  Lyman  v.  Central  Vt.  R.  R.  Co.  69  *  Little  v.  Duaenberrj,  46  N.  J.  L.  614. 
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meiit  of  all  liabilities  incurred  by  bim,  and  a  judgment  at  law 
has  been  rendered  against  the  receiver  for  such  injuries,  the  plain- 
tifiE  may  then  file  a  bill  in  equity  against  such  purchasing  corpo- 
ration.^ 

But  though  the  claim  be  one  in  itself  properly  cognizable  in 
a  court  of  law,  yet  if  it  arises  under  a  contract  made  by  a  prior 
receiyer,  so  that  the  present  receiver  could  not  be  sued  at  law, 
and  the  claim  is  against  the  trust  fund,  which  is  still  under  the 
control  of  the  court,  jurisdiction  of  the  suit  may  be  entertained  in 
equity.^ 

607.  The  better  rule,  however,  is  that  a  receiver,  thouffh 
engraved  in  the  business  of  a  oonunon  carrier,  cannot  be  sued 
without  leave  of  the  court  of  equity  which  appointed  him.  The 
fact  that  he  is  acting  as  a  common  carrier  does  not  take  the  case 
out  of  the  general  rule,  so  that  an  action  at  law  will  lie  against 
him  for  an  injury  caused  by  his  negligence,  or  that  of  his  ser* 
vants  in  conducting  that  business.^ 

So  essential  is  it  that  the  equity  court  should  control  the  liti- 
gation in  respect  to  the  property  in  the  hands  of  its  receiver,  in 
order  to  be  able  to  preserve  the  property  and  to  distribute  its 
proceeds  among  those  entitled  to  it  according  to  their  equities  and 
priorities,  that  it  has  become  the  common  practice  for  the  court, 
in  its  decree  appointing  a  i*eceiver,  to  provide  that  he  shall  not  be 

^  Brown  v.  Wabash  Ry.  Co.  96  111.  297.  to  the  equities  of  other  clftimants,  and  to 

Under  the  code  of  New  York  the  nction  permit  the  trast  property  to  be  wasted  in 

in  snch  case  might  be  maintained  directly  the  costs  of  unnecessary  litigation.*'    Per 

against  the  purchaser.    Schmid  o.  New  Woods,  J.,  who  cited  Cowdrey  v.  Galves- 

York,  L.  £.  &  W.  B.  R.  Co.  32  Hun,  335.  ton,  H.  &  H.  R.  R.  Co.  93  U.  8.  352  ; 

s  Kerr  v.  Little,  39  N.  J.  £q.  83.    See  Peale  v.  Phipps,  14  How.  368.    See,  also, 

Palys  V.  Jewett,  32  N.  J.  £q.  302.  Exports  Atlantic,  M.  &  O.  R.  R.  Co.  4 

*  Barton  v.  Barbour,  104  U.  S.  126, 130.  Hughes,  157 ;  Railroad  Co.  v.  Jones,  95 

"  If  a  passenger  on  the  railroad,  who  is  U.  8.  439,  443 ;  Melendy  t^.  Barbour,  78 

injured  in  person  or  property  by  the  ueg-  Va.  544. 

Hgence  of  the  servants  of  the  receiver,  In  Kain  v.  Smith,  80  N.  Y.  458,  469, 
can,  without  leave,  sue  him  to  recover  his  the  court  say :  *'  In  such  case,  also,  the 
damages,  then  every  conductor,  engineer,  remedy  for  injuries  resulting  from  his 
brakeniaiiy  or  truck-hand  can  also  sue  for  negligence,  or  the  negligence  of  those  op- 
his  wages  without  leave.  Toadmitsucha  erating  a  railroad  under  him,  would  be 
practice  would  be  to  allow  the  charges  and  by  application  to  the  same  tribunal,  which 
expenses  of  the  administration  of  a  trust  might  itself  dispose  of  the  matter  by  ad- 
property  in  the  hands  of  a  court  of  equity  ministering  justice  between  the  parties,  or 
to  be  controlled  by  other  courts,  at  the  in-  allow  the  party  aggrieved  to  bring  his  suit 
stance  of  impatient  suitors,  without  regard  at  law  for  the  alleged  injury." 
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liable  to  suit  unless  leave  is  first  obtained  from  the  equity  coolrt 
which  appointed  him.^ 

508.  The  deterxnination  of  questions  of  f  aot  by  a  court  of 
equity  does  not  impEdr  the  constitutional  right  of  trial  by 
jury,  though  the  questions  involved  in  the  case  are  tried  accord- 
ing to  the  usual  course  and  practice  in  equity.  It  is  a  funda- 
mental principle  that  the  right  of  trial  by  jury,  considered  as  an 
absolute  right,  does  not  extend  to  cases  of  equity  jurisdiction.^ 

509.  The  equity  court  may  in  its  discretion,  where  the  facts 
are  in  dispute,  allow  the  receiver  to  be  sued  at  law,  or  may 
direct  the  trial  of  a  feigned  issue  to  settle  the  facts.  It  may  do 
this  of  its  own  motion,  or  on  the  prayer  of  the  claimant. 

The  federal  courts  in  such  cases  usually  require  the  claimant 
to  come  in  by  petition,  and  on  examination  of  the  proofs  taken 
before  a  commissioner  will  themselves  determine  the  question  of 
law,  whether  the  case  is  one  for  damages.  If  it  be,  the  court  will 
order  an  issue  out  of  chancery,  and  empanel  a  jury  to  assess  the 
damages.  The  question  of  negligence  is  one  to  be  decided  by  the 
court.^ 

510.  The  receiver  is  entitled  to  set  up  any  defence  to  such 
action  that  would  be  available  to  the  corporation  itself ;  such 
for  instance  as  a  statute  that  requires  suits  for  negligence  to  be 
brought  against  railroads  within  two  years.  "  The  receiver,"  say 
the  court,  "  within  the  sphere  of  his  functions,  represents  the  com- 
pany. By  virtue  of  such  a  relationship  he  exercises  all  its  neces- 
sary franchises ;  and  in  my  opinion  he  is  its  agent,  appointed,  not 
by  the  corporate  body  itself,  but  by  the  law,  for  certain  ends  of 
its  own.  ...  So  far  as  transacting  the  business  of  the  road  is  con- 
cerned, the  receiver  does  precisely  what  the  directors,  if  they  had 
remained  in  the  management,  would  have  been  required  to  do.  I 
am  at  a  loss  to  see,  therefore,  where  the  receiver  engages  em- 
ployees in  such  business,  why  they  are  not  to  be  regai-ded  as  the 
employees  of  the  company  itself.  Unless  this  be  so,  it  is  diflBcult 
to  suggest  any  principle  on  which  the  property  of  the  company  in 

1  Barton  v.  Barbour,  104  U.  S.  126.  4  Hugha,  157  ;  Bailroad  Co.  v.  Jones, 

*  Barton  w.  Barbour,  supra,  95  U.  S.  443. 

»  Ez  parte  Atlantic,  M.  &  O.  R.  B.  Co. 
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the  hands  of  the  receiver  is  made  responsible  for  the  damages 
resulting  from  the  negligence  and  misconduct  of  such  employees ; 
and  on  the  other  hand,  it  is  the  company  that  receives  the  benefit 
of  the  services."  ^ 

511.  A  receiver  is  not  personally  liable  for  injuries  done 
through  the  neglect  or  misconduct  of  those  employed  by  him 
in  the  performance  of  the  duties  of  his  office.^  He  is  only  liable 
in  an  action  brought  against  him  as  receiver,  and  any  judgment 
recovered  must  be  made  payable  out  of  the  fund  in  his  hands  as 
receiver.  He  is  not  individually  the  owner  of  the  property  in  his 
charge,  and  he  has  neither  a  general  nor  special  property  in  the 
road  or  its  earnings.  The  property  is  in  court  for  management 
and  administration,  and  the  receiver  is  an  officer  of  the  court, 
obeying  its  orders  and  carrying  out  its  directions.  It  would  be  a 
great  hardship  to  impose  upon  him  the  hazards  and  responsibili- 
ties which  attach  to  individuals  acting  by  agents  appointed  for 
their  own  convenience  and  profit.  The  receiver  of  a  railroad  must 
of  necessity  operate  the  road  through  the  employment  of  agents, 
and  when  he  has  prudently  selected  his  agents  he  has  discharged 
his  full  duty,  and  ought  not  to  be  held  to  guarantee  the  acts  of 
the  agents  employed.  While  there  is  good  reason  that  one  em- 
ploying another  in  his  business  should  be  responsible  for  his  acts, 
there  is  no  principle  upon  which  a  receiver  or  other  officer  of  a 
court  should  be  answerable  except  for  his  own  neglect  and  mis- 
conduct. Where,  therefore,  a  suit  was  brought  and  a  judgment 
entered  against  a  receiver  personally,  upon  appeal  the  record  and 
proceeding  were  ordered  to  be  modified  so  as  to  make  the  judg- 
ment stand  against  him  as  receiver  only.^  But,  as  will  presently 
be  noticed,  a  judgment  against  a  receiver  for  damages  occasioned 
through  the  negligence  of  his  employees  cannot  be  enforced  as 
against  the  assets  in  his  hands  in  preference  to  the  claims  of  mort- 
gage bondholders.^ 

1  Bartlett  r.  Keim  50  N.  J.  L.  260 ;  3  tral  Trust  Co.  v.  Sloan,  65  Iowa,  655 ; 

Railw.  &  Corp.  L.  J.  487.  Lehigh  Coal  &  Nay.  Co.  v.  Central  R.  R. 

s  Camp  u,  Barney,  4  Han  (N.  Y.),  373,  Co.  29  N.  J.  Kq.  252;  35  Am.  &  Eng. 

per  Mullen,  P.  J.;  Cardot  v.  Barney,  63  R.  R.  Cas.  2;  Davis  v.  Duncan,  19  Fed. 

N.  Y.  281  ;  Combs  v.  Smith,  78  Mo'  32 ;  Rep.  477. 

Little  V.  Dnsenberry,  46    N.  J.  L.  614,  '  Camp  t*.  Barney,  supra, 

per  Scndder,  J. ;  Farmers'  L.  &  T.  Co.  v.  ^  See  §  514. 
Central  R.  R.  Co.  2  McCrary,  181 ;  Cen- 
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§§  512,  513.]      THE  BIGSLTS  AND  LUBILITIES  OF  A  BECEIVEB. 

612.  Beoeivers  who  have  wilfully  and  corruptly  exceeded 
their  power  are  liable  for  the  actual  damage  sustained  by 
reason  of  their  misconduct,  but  for  nothing  more.  Where,  for  in- 
stance, they  have  been  authorized  to  issue  certificates  of  indebted- 
ness payable  in  ten  years  at  eight  per  cent,  interest,  under  the  re- 
striction that  they  should  not  sell  them  for  less  than  ninety  cents 
on  the  dollar,  and  they  hypothecated  them  for  a  half  or  a  third  of 
their  value,  the  court  held  that  they  were  not  chargeable  in  their 
account  for  the  full  value  of  the  certificates  so  hypothecated,  or 
even  with  their  value  at  ninety^  cents  on  the  dollar;  for  the 
lenders  were  bound  to  take  notice  of  the  terms  upon  which  the 
certificates  were  authorized,  and  were  bound  to  return  so  many  of 
them  as  were  not  necessary  to  secure  the  amounts  advanced.  The 
actual  damage  sustained  by  the  conduct  of  the  receivers  would 
therefore  be  merely  nominal.  If  they  acted  in  good  faith,  but 
under  a  mistaken  view  of  their  powers,  they  would  perhaps  not 
be  liable  at  all.^ 

513.  A  receiver  is  responsible  individually  for  the  careful 
management  of  property  over  which  he  has  no  control  as 
receiver ;  that  is,  property  not  in  the  possession  of  the  court,  but 
such  as  he  has  voluntarily  assumed  the  management  of.  Thus  a 
receiver  operating  a  road  leased  to  him  is  liable  in  a  suit  at  law 
for  injuries  resulting  from  the  negligence  of  his  servants  in  oper- 
ating the  leased  road.  The  leased  road  is  not  in  such  case  receiv- 
ership property.  Though  the  sanction  of  the  court  has  been 
obtained  by  the  receiver  to  his  taking  the  lease,  this  impresses  no 
new  character  upon  him.  His  character  as  lessee  is  not  within 
the  scope  of  his  appointment ;  and  the  liabilities  he  assumes  are 
enforcible  in  the  common  law  courts.  The  circumstances  that 
would  warrant  the  interference  of  a  court  of  equity  with  any  pro- 
ceedings at  law  to  enforce  liabilities  voluntarily  assumed  by  a 
receiver  in  becoming  a  lessee,  would  necessarily  be  of  an  exti*aor- 
dinary  character,  if  any  such  circumstances  could  exist.^ 

The  receiver  stands,  as  to  the  business  of  the  leased  road,  not 
as  a  receiver  in  the  sense  that  he  is  in  that  business  an  officer  of 
the  court,  but  as  a  party  sui  Juris^  acting  as  his  own  principal, 

^  Stanton  v.  Ala.  &  C.  B.  R.  Co.  2     Yt.  167  ;  30  Am.  &  Eng.  R.  R.  Cas.  210; 
Woods,  506.  Kain  v.  Smith,  80  N.  Y.  458. 

3  Lyman  r.  Central  Yt.  R.  R.  Ca  59 
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LIABILITT  to  iSUlT  FOft  MEGLIOENCE  OF  EMPLOYEES.      [§  514. 

and  apon  his  own  responsibility.^  He  cannot  shield  himself  by 
setting  up  his  office  under  the  court.  His  liability  in  such  case 
is  that  of  an  individual.^ 

514.  A  Judgment  for  neglisrenoe  cannot  be  enforced  as 
against  the  rights  of  mortgagees.  The  appointment  of  a  re- 
ceiver does  not  derange  the  priority  of  existing  liens  upon  the 
property,  or  in  any  way  impair  or  postpone  them,  except  so  far  as 
the  court  may  find  it  necessary,  for  the  preservation  of  the  prop- 
erty, to  authorize  the  borrowing  of  money  upon  a  pledge  of  it,' 
and  except  as  it  may  authorize  the  payment  of  claims  for  oper- 
ating expenses  out  of  the  income  in  the  hands  of  the  receiver.'* 
Claims  or  judgments  against  a  receiver  for  damages  to  persons  or 
property  are  not  operating  expenses.  Consequently  a  person  who 
has  recovered  a  judgment  against  the  receivers  of  a  road,  for 
injuries  received  by  him  while  travelling  upon  the  road  under 
their  management,  is  not  entitled  to  payment  out  of  the  earnings 
of  the  road,  or  out  of  the  proceeds  of  a  sale  of  it,  in  preference 
to  the  mortgage  creditors.  *^  It  is  too  clear  for  argument,"  says 
Judge  Woods,^  "  that,  if  the  road  had  been  run  by  the  president 
and  directors  when  the  injury  was  sustained,  no  such  claim  could 
have  priority.  Tlie  party  would  have  travelled  over  the  road 
taking  the  risk  of  the  ability  of  the  company  to  respond,  just  as 
eveiy  man  who  obtains  a  right  or  contract  does  so  with  the  risk 
of  the  ability  of  the  party  to  answer  to  him.  The  receivers  of 
the  court  were  merely  appointed  to  act  instead  of  the  president 
and  directors,  except  so  far  as  the  orders  of  the  court  otherwise 
direct,  and  the  liability  stands  on  the  same  footing  as  if  it  had 
been  created  by  the  president  and  directors,  unless  a  higher  right 
can  be  assigned  to  it  under  the  orders  of  the  court.  ...  It  is 
clear  that  such  a  lien  is  not  one  of  the  incidents  to  running  a 
road,  nor  was  its  creation  necessary  to  procure  traffic  and  travel ; 
nothing  of  the  kind  is  intimated  in  the  application  for  a  receiver, 
and  no  such  view  or  idea  is  presented  in  the  order.  •  •  •  The 
exercise  of  power  by  a  court  to  displace  liens  can  only  be  sus- 

1  Lyman  v.  Cent.  Vt.  R.  R.  Co.  5f  Vt.  •  See  §  608. 

167.  *  Davenport  v.  Alabama  &  C.  R.  R.  Co. 

«  KaiB  V.  Smith,  80  N.  Y.  458.  2  Woods,  519,  520.    See,  however,  Turner 

*  Norway  v.  Rowe,  19  Yes.  Jan.  144,  r.  Indianapolis,  B.  &  W.  Ry.  Co.  8  BiflS- 

158,  per  Lord  Eldon.  527. 
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§  515.]  THE  BIGHTS  AND  LIABILITIES  OP  A  BECEIVEB. 

tained  on  the  ground  of  actual  necessity,  and  surely  there  can  be 
no  necessity  to  append,  as  an  incident  to  running  a  railroad,  a 
lien  for  damages  that  displaces  existing  contracts.  The  party 
has  a  right  to  be  allowed  his  claim,  to  be  paid  from  an  excess 
remaining.  He  has  the  same  right  against  the  property  which 
he  could  have  had  if  the  road  had  been  run  by  the  president  and 
directors  when  his  right  accrued,  and  none  other." 

515.  A  receiver  is  not  liable  for  anything  occurring  after 
his  title  and  possession  have  been  duly  terminated.  Thus  in 
an  action  by  a  passenger  for  the  loss  of  a  trunk  by  fire  against 
receivers  of  a  railway  in  whose  possession  it  is  alleged  the  trunk 
was  at  the  time,  it  is  competent  for  the  receivers  to  show  that, 
prior  to  the  actual  loss,  the  receivers'  powers  and  possession  had 
been  terminated,  and  the  property  by  order  of  court  conveyed  to 
others,  although  they  were  in  possession  of  the  railroad  when 
the  trunk  was  delivered  to  them.^ 

The  same  rule  applies  in  case  of  a  suit  against  a  receiver  to 
recover  damages  for  personal  injuries  incurred  while  the  road 
was  under  the  management  of  the  receiver.  If  the  suit  be  com- 
menced after  his  discharge,  he  is  not  liable  in  his  official  capacity, 
but  only  in  case  he  was  personally  at  fault.^  After  the  discharge 
of  a  receiver,  unsettled  claims  against  him  may  be  prosecuted  as 
proceedings  in  rem^  whether  the  claims  be  upon  contract  or  tort, 
provided  they  be  such  as  would,  if  established,  constitute  liens 
upon  the  property.  If  the  property  has  passed  into  the  hands  of 
a  purchaser  subject  to  such  liabilities  incurred  in  the  manage- 
ment of  the  property  by  the  receivers  as  might  afterwards  be 
established,  the  court  may  establish  a  lien  against  the  property 
in  the  hands  of  the  receiver,  and  in  default  of  payment  may 
order  the  property  to  be  sold  to  satisfy  the  lien.^  One  who  has 
purchased  under  an  order  of  court,  subject  to  the  liabilities  created 
by  a  receiver,  cannot  be  permitted,  after  accepting  the  property, 
to  question  the  validity  of  the  order,  or  its  authority  to  enforce 
the  payment  of  such  liabilities.^ 

1  Corser  v.  Rnssell,  20  Abb.  (N.   Y.)  ad  interim,  bnt  this  case  presents  no  snch 

N.  C.  316,  319.    "It  may  be  that  receiv-  element"    Per  Brady,  J. 

ers  who  continue  after  the  order  deposing  ^  Ryan  v.  Hays,  62  Tex.  42. 

them,  and  until  their  successors  are  sworn  *  Farmers'  L.  &  T.  Oa  v.  Central  R. 

in,  can  be  held  responsible  for  acts  done  R.  Co.  2  McCrary,  181 ;  7  Fed.  Rep.  537. 

♦  Farmers*  L,  &  T.  Co.  r.  Central  R.  R. 

488  R.  Co.  5  McCrary,  42 1 . 


COMPANY  NOT  LIABLE  AFTER  RECEIVER  ASSUMES  CONTROL.  [§§  516,  517. 

516.  The  discharfire  of  a  receiver  operates  as  a  discharere  of 
the  property  for  torts  oomxnitted  before  the  disohaxge,  and 
the  coart  cannot,  after  the  adjournment  of  the  term  at  which  the 
order  was  made  and  entered,  in  any  way  alter,  change,  modify,  or 
expand  the  decree  discharging  the  receiver,  and  again  obtain 
jarisdiction  over  the  property  and  funds  which  it  had  by  its 
decree  ordered  the  receiver  to  turn  over  to  the  corporation.^  In 
a  case  where  a  receiver  had  possession  of  property  of  another, 
and,  with  knowledge  of  his  claim,  sold  the  property,  it  was  held 
that  his  discharge  did  not  operate  as  a  discharge  of  the  property 
held  by  him,  especially  in  case  the  claimant  had  no  notice  of  the 
receiver's  application  for  a  discharge.^ 

IV.   The    Company  iUelf  U  not  liable   after  the  Receiver  has 

assumed  Control, 

517.  The  railroad  company  itself,  whose  property  is  in  the 
hands  of  a  receiver,  is  not  ordincurily  liable  for  injuries  received 
through  the  acts  of  persons  under  his  control,  or  through  the  run- 
ning of  the  road  under  his  charge.^  His  acts  are  not  the  acts  of 
the  corporation,  nor  is  his  possession  the  possession  of  the  corpora- 
tion. He  is  under  the  control  of  the  court  that  appointed  him,  and 
his  possession  is  the  possession  of  the  court.  It  would  be  a  severe 
rule,  and  one  founded  on  no  principle,  that  would  render  the  rail- 
road company  responsible  for  the  negligence  of  the  agent  of  the 
court  that  had  deprived  it  of  the  possession  of  the  road.  To  an 
action  against  the  company,  it  is  sufficient  to  answer  that  at  the 
time  the  injuries  were  inflicted  on  the  plaintiff  the  railroad,  with 
the  rolling  stock  and  all  the  company's  property,  was  in  the  actual 
control  of  a  receiver  duly  appointed.  It  is  not  necessary  that  the 
answer  should  set  forth  a  copy  of  the  order  appointing  the  re- 
ceiver.^ The  corporation  itself  cannot  be  held  liable  for  goods 
lost  or  not  delivered  under  a  contract  made  with  receivers  for 

1  Davis  V.  Duncan,  19  Fed.  Rep.  477.  R.  Co.  10  III.  App.  289  ;  Leathern  v.  Ship- 

<  Miller  V.  Loeb,  64  Barb.  (N.  Y.)  454.  bailders*  Bank,  40  Me.  386;   Heath  v. 

*  Bell  V,  IndiannpoliB,  C.  &  L.  R.  R.  MisBonri,  K.  &  T.  Ry.  Co.  83  Mo.  617; 

Co.  53  Ind.  57 ;  Ohio  &  M.  R.  R.  Co.  Turner  v.  Hannibal  &  St  Joseph  R.  R. 

V.  Davis,  23  Ind.   553 ;   Memphis  &  L.  Co.  74  Mo.  602  ;  Davis  v.  Dancan,  supra ; 

R.  Ry.  Co.  r.  Stringfellow,  44  Ark.  322 ;  Ryan  v.  Hays,  62  Tex.  42 ;  International 

Kansas  Pac.  Ry.  Co.  r.  Searle,  1 1  Colo.  1 ;  &  G.  N.  Ry.  Co.  o.  Ormond,  62  Tex.  274. 

Ohio  &  Miss.  R.  R.  Co.  v,  Anderson,  10  «  Bell  t;.  Indianapolis,  C.  &  L.  R.  R. 

HL  App.  313;  Wyatt  r.  Ohio  &  Miss.  R.  Co.  nipra. 
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§  S18.]  THE  BIOfiTS  AND  LIABILITIES  OF  A  KECEIVSB. 

their  transportation  and  safe  deliTery,  the  road  being  in  the  hands 
of  receivers.  The  action  only  lies  against  the  receivers,  and  no 
personal  judgment  can  be  rendered  against  them,  but  only  one 
against  them  in  their  official  capacity.^ 

The  court  may,  however,  permit  a  suit  against  a  company  in 
the  hands  of  a  receiver  to  be  prosecuted  to  final  judgment,  for  the 
purpose  of  fixing  the  rights  of  the  parties.^ 

The  company  is  not  liable  to  criminal  prosecution  for  acts  com- 
mitted by  the  agents  and  servants  of  the  receiver,  while  he  is  in 
full  possession  of  the  road,  and  has  entire  charge  of  its  affairs.^ 

518.  But  unless  the  possession  of  the  ireoeiver  under  a 
deoree  of  oourt  is  exclusive,  and  the  servants  of  the  road  are 
wholly  employed  and  controlled  by  him,  the  company  is  not  re- 
lieved from  liability  for  injuries  done  by  the  servants  employed  in 
working  the  road.  Where,  for  instance,  a  road  is  run  on  the  joint 
account  of  a  receiver  of  part  of  it,  and  of  a  lessee  of  the  remain- 
ing part,  the  company,  as  well  as  the  lessee,  is  liable  for  injuries 
committed  by  a  servant  employed  upon  the  road  upon  a  passen- 
ger, in  improperly  expelling  him  from  a  car,  especially  where  the 
company  has  allowed  tickets  to  be  issued  in  its  own  name,  in  the 
same  form  as  it  had  done  before  the  road  was  leased,  and  the  pas- 
senger apparently  having  no  reason  to  know  that  the  road  was 
not  still  under  the  company's  management.^ 

It  is  not  necessary,  of  course,  to  obtain  authority  from  the 
court  which  has  appointed  a  receiver  of  a  railroad  to  commence 
an  action  against  the  company  itself.  Nor  is  such  consent  neces- 
sary to  continuing  a  suit  commenced  against  a  railroad  company 
before  the  appointment  of  the  receiver.  Sach  appointment  has 
not  the  effect  to  abate,  bar,  or  continue  an  existing  suit  against 
the  company.  The  receiver  may  interpose,  however,  when  the 
plaintiff  undertakes  to  interfere  with  the  property  by  enforcing 
an  execution.^ 

1  Ellis  V.  iDdianapolis,  C.  &  L.  R.  R.  «  Railroad  Co.  v.  Brown,  17  Will.  445. 

Go.  6  Am.  Law  Rec.  288.  *  Toledo,  W.  &  W.  Ry.  Co.  v.  Be^gs, 

3  Wyatt  V.  Ohio  &  M.  R.  R.  Co.  10  lU.  85  Dl.  80 ;  Ohio  &  M.  R.  R.  Co.  v,  Nick. 

Api».  289 ;  Heath  v.  Missoari,  K.  &  T.  less,  71  Ind.  271 ;  Wyatt  9.  Ohio  &  M.  R. 

Ry.  Co.  83  Mo.  617.  R.  Co.  fapra. 

*  State  t\  Wabaah  R.  R.  Co.  (Ind.)  35 
Am.  &  Eng.  Corp.  Caa.  1. 
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COMPANY  NOT  UABLE  AFTEB  BBGIIVEB  ASSUMES  OONTBOL.  [§§  519, 520. 

619.  In  determining  the  question  whether  the  oorporat|on 
is  liable  for  injuries  done  after  the  appointment  of  a  receiver, 
it  is  important  to  inquire  whether  the  receiver  has  at  the  time  of 
the  injury  entered  upon  the  discharge  of  hiB  duties  and  assumed 
control  of  the  road.  Thus  a  receiver  of  the  Central  Railroad  of 
Iowa  was  i^^inted  by  the  Circuit  Conrt  of  the  United  States 
on  the  seventh  day  of  January,  1875,  and  he  was  allowed  fifteen 
days  within  which  to  give  bonds.  In  a  suit  against  the  company 
for  an  injury  which  occurred  to  a  passenger  on  the  eighteenth  day 
of  the  same  month,  there  was  no  proof  that  the  receiver  had  at 
that  time  assumed  control  of  the  road.  Upon  the  contrary,  there 
was  some  testimony  tending  to  show  that  the  defendant  company 
was  operating  the  road  at  that  time.  At  any  rate  the  Supreme 
Court  of  Iowa  did  not  consider  the  question,  whether  a  railroad 
company  could  be  made  liable  for  damages  resulting  from  the  im- 
proper management  of  the  road  while  in  the  hands  of  a  receiver, 
iuvolved  in  the  record  of  the  case.^ 

620.  When  suit  allowed  against  company  for  reoeiver's 
acts.  —  If  an  action  at  law  is  brought  against  a  railroad  company 
to  recover  for  injuries  incurred  while  the  road  was  in  the  hands  of 
a  receiver,  and  the  plaintiff  is  allowed  to  amend  by  substituting 
the  receiver  as  defendant,  the  equity  conrt,  whose  officer  the  re- 
ceiver is,  in  granting  permission  to  proceed  against  the  receiver, 
may  restrain  him  from  setting  up  in  defence  the  statute  of  limita- 
tions, the  action  having  been  commenced  s^ainst  the  company 
within  the  statutory  time.  The  action  against  the  receiver  is  not 
in  such  case  a  new  action.^ 

If,  after  a  claim  for  damages -on  account  of  personal  injuries  has 
arisen  against  a  receiver,  he  by  direction  of  the  court  turns  over 
the  railroad  to  the  company  that  made  the  mortgage,  upon  con- 
dition that  it  assumes  and  pays  all  liabilities  incurred  while  the 
road  was  operated  by  the  receiver,  and  the  property  is  accepted 
on  this  condition,  the  company  becomes  liable  and  subject  to 
action  directly  to  the  person  injured.*  If  a  receiver  has  unlaw- 
fully appropriated  land  of  a  citizen  to  the  use  of  the  corporation, 

^  Allen  o.  Central  R.  R.  Co.  42  Iowa,        *  Sloan  r.  Cent.  Iowa  Ry.  Co.  62  Iowa, 
683.  728 ;  and  see  Farmen'  Loan  &  Tnist  Ca 

>  LehSgh  Coal  &  Nar.  Co.  v.  Central    v.  Central  R.  R  Co.  S  McCrazy,  181. 
R.  R.  Co.  29  N.  J.  Eq.  252 ;  35  Am.  & 
Eng.  R.  R.  Cas.  2. 
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§  521.]  THE  BIGHTS  AND  LIABILITIES  OF  A  RECEIVER. 

and  after  the  dischai'ge  of  the  receiver  the  corporation  resumes 
control  of  the  road  and  retains  possession  of  the  land,  the  owner 
may  recover  possession  of  the  land,  or  may  maintain  an  action 
against  the  corporation  for  damages.^ 

621.  Liability  of  company  as  affected  by  statute.  —  Under  a 
statute  making  receivers  or  other  persons  running  or  controlling 
any  railroad  in  the  corporate  name  of  the  company  liable  jointly 
or  severally  with  such  company,  for  stock  killed  or  injured  by  the 
locomotive,  cars,  or  other  carriages  of  such  company,  an  action  may 
be  brought  against  the  company  alone  for  such  acts  done  while  a 
receiver  is  in  possession.  The  appointment  of  a  receiver  does  not 
destroy  the  corporate  existence.  Its  corporate  powers  and  fran- 
chises are  for  the  time  being,  so  far  as  necessary  for  the  operating 
of  the  road,  conferred  upon  the  receiver,  but  the  corpomte  exist- 
ence is  left  intact.  Suits  may  be  prosecuted  against  the  corpora- 
tion after  the  decree  appointing  a  receiver,  just  as  well  as  before.* 

Where  negligence  on  the  part  of  those  operating  the  road  is  not 
an  element  that  is  at  all  essential  to  a  recovery,  as  for  instance 
where  a  statute  makes  a  railroad  liable  for  cattle  killed  upon  its 
track  in  case  this  is  not  fenced,  a  railroad  company  has  been 
held  liable  for  stock  thus  killed,  although  the  road  is  at  the  time 
operated  by  a  receiver  duly  appointed  by  a  competent  court. 
Such  a  statute  is  regarded  as  in  the  nature  of  a  police  regulation, 
designed  to  promote  the  security  of  persons  and  property  passing 
upon  the  road ;  and  not  only  the  terms  of  the  law,  but  the  reason 
of  it  as  well,  are  regarded  as  applicable  to  roads  operated  by  a 
receiver,  equally  with  those  operated  by  the  servants  of  the  com- 
pany .^  The  company  is  liable  under  a  statute  which  fixes  an 
absolute  liability  upon  the  company  for  such  injuries,  though  the 
statute  does  not  expressly  provide  that  the  fact  that  the  com- 
pany's road  is  in  the  possession  of  a  receiver  shall  not  limit  or 
restrict  the  company's  liability.* 

1  Bloomfield  R.  R.  Co.  r.  Van  Slike,  &  M.  Ry.  Co.  v.  Russell,  115  111.  52;  A 
107  lud.  480.  parte  Williams,  17  S.  C  396. 

2  Louisville,  New  Albany  &  C.  R.  R.  •  McKinney  v.  Ohio  &  M.  R.  R.  Co.  22 
Co.  V.  Caable,  46  Ind.  277  ;  Indianapolis,  lud.  99 ;  Ohio  &  M.  R.  R.  Co.  r.  Fitch,  20 
C.  &  L.  R.  R.  Co.  V,  Ray,  51  Ind.  269 ;  Ind.  498. 

People  V.  Barnett,  91  111.  422;  Kansas  ^  Kansas  Pac.  Ry.  Co.  v.  Wood,  mpra; 
Pac.Ry.Co.t;.Wood,24Kans.  619;  Ohio     Kansas  City,  Ft.  S.  &  G.  R.  R.  Ca  ». 

Ewing,  23  Kaus.  273. 
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A  statute  requiring  a  railway  company  within  a  certain  time  to 
fence  its  right  of  way,  is  a  police  regulation,  and  its  operation  is 
not  arrested  by  the  appointment  of  a  receiver.  The  receiver  has 
only  a  temporary  management  of  its  affairs  under  the  direction  of 
the  court.  The  corporation  still  exists,  and  may  exercise  any  of 
its  functions,  so  long  as  it  does  not  disturb  the  possession  of  the 
receiver.  There  is  nothing  to  prevent  its  building  a  fence  as  re- 
quired by  the  statute,  and  the  fact  of  the  receivership  is  no  de- 
fence to  an  action  by  an  adjacent  owner  to  recover  under  the 
statute  twice  the  value  of  a  fence  built  by  him.^ 

522.  A  special  receiver  or  assignee  of  the  property  of  a 
railroad  corporation,  appointed  in  bankruptcy  proceedings, 
involuntary  on.  its  part,  is  not  an  agent  or  servant  of  the  oor- 
poration,  and  therefore  the  corporation  is  not  liable  for  damages 
occasioned  by  his  negligence  and  that  of  persons  employed  by 
him  in  operating  the  road.  In  a  suit  against  the  Buffalo,  Corry, 
and  Pittsburgh  Railroad  Company,  it  appeared  that  the  accident, 
which  was  the  occasion  of  the  suit,  occurred  after  the  date  of  a 
sale  made  under  an  order  of  court  by  the  receiver  or  assignee,  but 
before  the  confirmation  of  the  sale  and  delivery  of  the  deed  to 
the  purchasers.  It  was  contended  in  behalf  of  the  plaintiff  that 
the  property  and  franchises  and  legal  entity  of  the  corporation 
had,  at  the  time  of  the  accident,  passed  to  the  purchasers,  who 
thereby  became  the  corporators  constituting  the  corporation,  tak- 
ing the  place  of  the  former  stockholders  ;  and  that,  although  the 
sale  was  not  then  confirmed,  the  deed,  when  given,  related  back 
to  the  time  of  the  purchase.  The  Court  of  Appeals  of  New 
York  replied,  that,  conceding  this  to  be  so,  it  did  not  follow  that 
the  purchasers  were  responsible  for  the  negligence  in  operating 
the  road,  inasmuch  as  they  then  had  no  right  to  intermeddle 
with  the  road  and  had  not  in  fact  done  so.^  The  persons  operat- 
ing the  road  were  not  employed  by  them,  nor  were  they  subject  in 
any  respect  to  their  control.  Neither  had  the  purchasera  taken 
the  place  of  the  preexisting  stockholders,  becoming  its  corpora- 
tors, and  acquiring  the  corporate  entity,  although  they  acquired 

1  Ohio  &  MiM.  Ry.  Co.  v.  Russell,  115  liability  of  purchasers,  Commonwealth  v, 
III.  52.  Central  Passenfcer  Ry.  52  Pa.  St.  506 ; 

2  Mets  17.  Baffalo,  C.  &  P.  R.  R.  Co.  58  Wellsborongh  &  Tioga  Plank  Road  Co. 
N.  T.  61 ;  and  see,  to  same  effect,  as  to  v.  Griffin,  57  Pa.  St.  417. 
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the  property  and  the  franchise  of  using  it  subject  to  the  public  ob- 
ligations which  had  rested  upon  the  defendant  corporation.  The 
statute  authorizing  purchasers  under  a  foreclosure  sale  ^  to  oigan- 
ize  a  new  corporation  does  not  make  them  stockholders  in  the  ex- 
isting corporation  ;  were  this  so,  the  property  purchased  would 
be  liable  to  all  the  existing  debts  of  the  corporation,  and  both  the 
mortgage  security  and  the  rights  of  the  purchasers  might  thus  be 
entirely  defeated. 

Moreover,  the  defendant  corporation  in  this  case  had  been  de- 
prived, by  the  act  of  the  law,  of  the  possession  of  the  road  and 
of  all  control  over  those  engaged  in  operating  it ;  and  by  like  act, 
the  possession  and  control  had  been  given  to  others.  The  de- 
fendant bad  nothing  to  do  with  operating  the  road.  The  fact 
that  the  profits  earned  became  assets  for  the  payment  of  the 
debts  of  the  corporation  did  not  make  it  liable  for  the  conduct 
of  those  who  were  in  no  sense  its  employees  or  servants. 

V.  Discharge  and  Removal  of  Receiver. 

523.  A  receiver  will  be  disoharged  when  it  appears  that 
the  Becority  of  the  creditor  no  longer  requires  his  oontinu- 
ance.  Upon  the  application  of  the  Milwaukee  and  Minnesota 
Railroad  Company  for  the  discbarge  of  a  receiver  of  a  portion 
of  its  line  extending  from  Milwaukee  to  Portage,  it  appeared 
that  this  section  of  ninety-five  miles  constituted  a  link  in  an  im- 
portant route,  which  was  in  good  condition,  and  whose  gross  an- 
nual earnings  were  $800,000  ;  that  the  whole  mortgage  debt  upon 
this  was  il2,200,000,  upon  which  the  interest  was  wholly  paid ; 
and  the  company  proposed,  on  receiving  possession,  to  pay  to  the 
second  mortgagees,  at  whose  instance  the  receiver  was  appointed, 
$300,000  or  more.  Judge  Miller,  sitting  in  the  Circuit  Court, 
was  of  opinion  that  there  was  no  reason  why  the  receiver  should 
longer  retain  control  of  the  property,  especially  as  the  decree  in 
favor  of  the  mortgagee  would  stand  as  security  for  his  further 
claim,  on  which  be  could  have  an  order  of  sale  for  any  instalment 
of  interest.* 

In  the  same  case  a  judgment  creditor  whose  claim  was  less 
than  twenty  thousand  dollars  objected  to  the  discharge  of  the 
receiver ;  but  the  judge  did  not  consider  the  objection  valid  in 

1  Laws  1857,  ch.  444.  1   Woolw.  49.     See,  aleo.  In   re  Long 

3  Howard  v.  La  Croase  &  M.  B.  R.  Co.    Bianch  dt  8.  R.  R.  Co.  S4  K  J.  Eq.  99S. 

444 


DISCHARGE  AND  REMOVAL.  [§  524. 

view  of  the  fact  that  this  creditor  had  all  the  ozdinary  remedies 
for  enforciog  his  lien,  and  had  received  only  one  thousand  dollars 
for  f oar  years,  during  which  the  receiyer  had  been  in  possession. 

A  lessee  of  a  railroad  holding  the  lease  as  security  for  a  large 
debt,  from  whom  the  possession  was  taken  by  a  receiver  appointed 
at  the  instance  of  a  mortgagee,  upon  the  dUcfaarge  of  the  re- 
ceiver is  entitled  to  have  possession  restored  to  him.  But  a  cred- 
itor holding  such  lease,  who  has  failed  to  pay  sums  which  he  stipu- 
lated to  pay,  and  who  has  lost  possession  by  reason  of  such  failure, 
and  has  permitted  the  property  to  remain  out  of  his  possession  for 
four  years,  is  not  entitled  to  have  the  possession  restored  to  him.^ 

After  the  appointment  of  a  receiver,  upon  the  subsequent  pay- 
ment of  a  part  of  the  debt,  the  security  being  ample  for  the  bal- 
ance of  the  debt,  and  the  decree  being  allowed  to  stand  as  a 
means  of  enforcing  the  mortgage  upon  a  subsequent  default,  the 
receiver  was  discharged.^ 

In  New  York  it  is  provided  by  statute'^  that  neither  the  sale  of 
the  mortgaged  property  under  foreclosure,  nor  the  formation  of 
a  new  corporation  by  the  purchaser,  shall  interfere  with  the  au- 
thority or  possession  of  any  receiver  of  the  property  and  fran- 
chises aforesaid,  but  he  shall  remain  liable  to  be  removed  or  dis- 
charged at  such  time  as  the  court  may  deem  proper. 

When  a  foreclosure  suit  in  which  a  receiver  has  been  appointed 
is  abandoned  or  discontinued,  the  owner  of  the  equity  of  redemp- 
tion, from  whom  the  possession  was  taken,  is  entitled  to  claim  and 
receive  the  possession  again.  The  discontinuance  of  the  suit,  so 
far  as  regards  the  intercepting  of  the  rents  and  profits  is  con- 
cerned, puts  the  parties  in  the  same  position  as  they  were  before 
the  suit  was  instituted  and  a  receiver  appointed."^ 

524.  The  discharge  of  a  receiver,  like  his  appointment,  is 
ordinarily  a  matter  resting  wholly  within  the  discretion  of 
the  court  from  which  he  received  his  appointment,  and  of  course 
no  appeal  ordinarily  lies  from  the  order  to  the  appellate  court.^ 
But  this  is  not  always  and  absolutely  so.  Thus,  while  the  parties 
to  a  foreclosure  suit  are  litigating  the  amount  of  the  mortgage 

^  Ho^vard  v.  La  CroBse  &  M.  R.  B.  Co.  '  Laws  1876,  ch.  446,  p.  482. 

1  Woolw.  49.  «  Johnston  v.  Riddle,  70  Ala.  219. 

>  Sonter  v.  La  Crosse  &  M.  R.  R.  Co.  1  «  Washington  City  &  Ft.  L.  R.  R.  Co. 

Woolw.  49.  V.  So.  Md.  R.  R.  Ca  55  Md.  153. 
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debt,  the  appointment  of  a  receiver  of  the  property,  and  his  dis- 
charge as  well,  belong  properly  to  the  discretion  of  the  court  in 
which  the  litigation  is  pending.  But  when  the  amount  due  has 
been  passed  upon  by  that  court,  and  upon  appeal  has  been  finally 
fixed  by  the  appellate  court,  the  right  of  the  mortgagor  to  pay 
that  sum,  and  have  a  restoration  of  his  property  by  a  discharge  of 
the  receiver,  is  clear,  and  does  not  depend  upon  the  discretion  of 
the  court.  It  is  a  right  which  the  party  can  claim ;  and  a  refu- 
sal of  the  court  to  grant  it  is  a  judicial  error  which  the  appel- 
late court  is  bound  to  correct,  when  the  whole  case  is  fairly  be- 
fore it.^ 

625.  After  a  receiver  has  been  discharged  ft*om  his  office, 
the  court  that  appointed  him  has  no  power  to  proceed  sum- 
marily against  him  to  compel  him  to  pay  claims  from  funds 
received  by  him  or  in  his  hands.  He  is  no  longer  subject  to  the 
jurisdiction  of  the  court,  except  as  such  jurisdiction  is  acquired 
in  the  ordinary  methods  available  to  all  suitors.  In  a  proper 
case,  to  prevent  hardship  and  afford  relief  which  could  not  be  had 
by  an  ordinary  suit  because  the  claim  would  be  discharged  by  the 
statute  of  limitations,  the  court  might  vacate  the  order  dischaig- 
ing  the  receiver,  and  thus  reinstate  the  petitioner  to  the  position 
occupied  prior  to  his  discharge.^  Where  a  receiver  has  been  dis- 
charged pending  an  action  against  him,  a  judgment  afterwards 
rendered  in  the  action  would  not  be  effectual,  because  it  would 
neither  bind  the  funds  nor  bind  the  receiver  individually.^ 

526.  Upon  a  motion  to  vacate  an  order  previously  made 
appointing  a  receiver  he  should  not  be  heaxd  in  opposition, 
as  he  has  no  standing  in  court  for  such  purpose.  It  is  not  within 
his  province  to  intermeddle  in  questions  affecting  the  rights  of  the 
parties  iu  interest,  or  the  disposition  of  the  property  in  his  hands, 
except  so  far  as  his  own  rights  are  concerned  in  the  adjustment 
of  his  accounts.  Where,  therefore,  all  the  parties  in  interest  con- 
curred in  the  vacating  of  the  receivership,  but  the  court,  upon  the 
objection  of  the  receiver  himself,  while  ordering  the  restoration  of 

1  Milwaukee   &  Minn.  R.  R.   Co.  v.        *  Woodrnff  v.  Jewett,  37  Hon  (N.  Y.), 
Soutter,  2  Wall.  510.  205. 

^  In  re  New  York  &  W.  U.  Tel.  Co.  v, 
Jewett,  43  Hun  (N.  Y.),  565. 
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the  railroad  and  its  appurtenances  to  the  company,  required  him 
still  to  receive  and  disburse  its  earnings  and  income^  the  order 
upon  appeal  was  judged  erroneous.  The  motion  should  have 
been  granted  so  as  to  fully  restore  the  possession,  management, 
and  control  of  the  road  to  the  owner,  including,  of  course,  the 
receipt  and  disbursement  of  its  earnings.^ 

527.  The  rescission  of  an  order  appointing  a  receiver  after 
the  commencement  of  an  auction  of  replevin  or  possessory 
warrant  against  him  for  an  engine,  or  other  propeily,  does  not 
free  him  from  liability  upon  a  judgment  against  him,  although  he 
has  surrendered  the  property  to  the  railroad  company  of  which  he 
had  been  receiver ;  for  when  the  suit  was  commenced  lie  was  in 
possession  of  the  engine  as  the  receiver  of  the  company,  and  the 
plainti£E's  rights  against  him  were  fixed  as  of  that  time.  When 
he  voluntarily  turned  over  the  engine  to  the  possession  of  the 
company  while  the  suit  was  pending  against  him  for  the  posses- 
sion of  it,  he  did  so  at  his  own  peril.  The  company  could  not 
have  compelled  him  to  surrender  it  until  the  plaintiff's  claim  to 
the  possession  of  it  had  been  decided.^ 

528.  Specific  complaints  against  a  receiver  of  maladminis- 
tration of  his  trust  will  receive  the  attention  of  the  oourt, 
although  brought  to  its  notice  in  an  irregular  way,  as  for  instance 
by  a  petition  under  an  order  for  leave  to  answer  in  the  name  of 
the  receiver  in  a  foreclosure  suit.^ 

The  power  to  vacate  an  appointment  of  a  receiver  is  implied  in 
the  power  to  appoint.*  Like  the  power  of  appointing  a  receiver, 
the  power  to  remove  him  rests  in  the  discretion  of  the  court ;  but 
this  power  should  be  exercised  only  for  cause  grounded  in  some 
consideration  of  justice  or  convenience.  "  It  might  be  diflBcult," 
said  Van  Fleet,  V.  C,  in  a  case  before  the  Court  of  Chancery  of 
New  Jersey,*^  "if  not  impossible,  to  say  what  will  be  esteemed 
sufficient  cause  in  every  imaginable  case  ;  but  it  may  be  said  gen- 
erally, if  the  receiver  was  an  officer  of  the  corporation  at  the  time 

1  L'£i]g1e  r.  Florida  Cent.  R.  R.  Co.  14  «  Cincinnati,  S.  &  C.  Railroad  Co.  v, 

Fla.  266.  Sloan,  31  Ohio  St  I ;  Hale  v.  Nashua  & 

^  Peacock  v.  Pittsburgh  Locomotive  &  L.  R.  R.  60  N.  H.  333. 

Car  Works,  52  Ga.  417.  ^  McCnllongh  v.  Merchants'  Loan  & 

*  Coe  v.  N.  J.  Midland  Ry.  Co.  28  N.  Trust  Co.  29  N.  J.  Eq.  217,  218. 
J.  Eq.  31 ;  14  Am.  Railw.  Rep.  9. 
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it  became  insolvent,  and  it  appears  proper  that  his  conduct,  as 
such  officer,  should  be  inyestigated,  to  see  whether  he  has  not  ob* 
tained  a  benefit  or  advantage,  which  in  equity  he  ought  not  to  be 
permitted  to  retain,  sufficient  cause  for  his  removal  exists.'* 


529.  It  is  firround  for  the  removal  of  two  receivera  of  a 
road  that  they  have  become  hostile  to  each  other  in  the  man- 
agement of  the  road.  Two  receivers  of  the  ICansas  Pacific  Rail- 
way, who  had  been  appointed  at  the  instance  of  the  parties  in 
interest  for  the  purpose  of  representing  the  opposing  views  of  the 
parties,  having  disagreed  about  the  management  of  the  road,  were 
for  this,  in  connection  with  other  reasons,  removed.^  Among  the 
other  reasons  given  by  the  court  were,  that  the  receivers  had 
established  separate  places  of  business  a  thousand  miles  apart, 
and  that  neither  of  them  was  within  two  hundred  miles  of  the 
road  whose  operations  they  controlled.  ^^  There  is  no  necessity,'' 
said  Mr.  Justice  Miller,  ^^  and  a  manifest  impropriety,  in  having 
a  receiver  located  in  New  York.  It  is  true  many  such  Western 
corporations  as  this  have  officers  in  New  York,  at  which  most  of 
the  financial  business  of  the  companies  is  transacted ;  but  this  has 
always  been  felt  to  be  a  grievance  by  the  people  of  the  West, 
whose  business  the  road  does,  and  by  the  income  of  which  it  can 
live ;  and  where  such  a  company  comes  under  the  control  of  a 
court  by  reason  of  its  insolvency,  and  a  receiver  is  appointed  to 
take  charge  of  it,  such  control  as  the  court  can  exercise  over  the 
operations  of  the  road,  and  in  collecting  and  disbursing  its  re- 
ceipts, can  be  most  safely  and  wisely  exercised,  and  more  strictly, 
under  the  eye  of  the  court,  by  an  officer  residing  within  its  juris- 
diction. I  think,  therefore,  on  general  principles,  and  on  the 
facts  of  this  case,  there  was  no  necessity  for  a  receiver  in  the  city 
of  New  York.  I  am  of  the  opinion  that  the  receivership  in  New 
York  should  be  abolished  in  the  interest  of  economy.  Its  ex- 
penses are  unnecessary,  and,  as  administered,  excessive." 

But  the' controlling  consideration  with  the  court  in  this  case 
was  that  the  receivers  had  become  antagonistic,  so  that  they  rep- 
resented two  hostile  camps,  each  bent  upon  securing  the  whole 
or  the  larger  share  of  the  spoils.  It  therefore  became  the  duty  of 
the  court  to  see  that  its  powers  are  exercised  on  principles  of  strict 

1  Meier  i;.  Kansas  Pacific  Ry.  5  Dill.  476 ;  11  Chic.  L.  N.  41 ;  6  Rep.  642;  4  Dill. 
378. 
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neutrality  as  regards  the  belligerents,  and  this  could  only  be  done 
by  removing  the  representatives  of  the  hostile  interests,  and  ap- 
pointing an  impartial  receiver  in  their  place. 

530.  The  court  will  remove  receivers  who  abuse  their  trust 
by  using  it  to  advance  their  own  interests  in  other  corpora- 
tions, although  they  have  the  support  of  a  majority  in  interest  of 
the  mortgage  bondholders.  The  majority  of  the  bondholders  very 
likely  may  support  the  doings  of  the  receivers,  because  they  also 
are  interested  in  the  same  corporations.  The  court  vtrill  not  retain 
as  its  officers  receivers  who  are  scheming  to  benefit  a  portion  of 
the  bondholders,  though  this  portion  be  the  majority,  by  taking 
the  earnings  of  the  road  to  pay  unjust  claims  of  other  corpora- 
tions in  which  the  majority  are  more  interested,  or  by  using  their 
powers  in  any  way  to  injure  the  railroad  they  should  protect,  or 
to  deprive  a  portion  of  the  bondholders,  though  only  a  minority, 
of  the  equal  rights  secured  to  all  the  bondholders.^ 

VI.  Compensation  and  Account  of  Receiver. 

631.  The  question  of  the  compensation  to  be  allowed  a  re- 
oeiver  is  one  that  properly  belongs  to  the  master  to  whom  his 
accounts  are  referred,  and  not  to  the  court ;  but,  of  course,  is  de- 
termined by  the  court  when  its  decision  is  desired  or  rendered 
necessary.  Want  of  foresight  in  the  receiver  of  a  railroad  in  re- 
gard to  the  future  developments  of  business  is  no  reason  for  de- 
nying him  compensation,  or  reducing  the  amount  of  it,  when  the 
trust  has  been  administered  with  reasonable  success,  and  with  in« 
tegrity  and  good  faith.^ 

When  the  accounts  of  a  receiver  have  been  referred  to  a  master 
for  examination  and  report,  no  exceptions  to  the  report  will  be 
considered  by  the  court  unless  they  have  first  been  made  before 
the  master.^  This  is  required  in  justice  both  to  the  master  and 
to  the  receiver.  To  the  master,  that  he  may  have  an  opportunity 
to  reconsider  his  decision  ;  to  the  receiver^  that  he  may  sustain  his 
account,  if  he  can,  by  additional  evidence,  or  make  such  explana- 
tion as  the  case  may  require.  This  rule  would  not  deter  the  court 
from  directing  an  account  to  be  reformed,  which,  contains  manifest 

1  Atkins  V.  Wabash,  St.  L.  dt  P.  Ry.        *  Cowdrey  v.  Railroad  Co.  I  Woods, 
Co.  29  Fed.  Rep.  161.  881 ;  affirmed  93  U.  S.  852. 

*  Coirdsej  v.  Bailroad  Co.  tupra. 
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errors  or  plainly  improper  charges ;  but  such  errors  or  improper 
charges  ought  to  be  clearly  shown  to  exist,  and  their  character  as 
such  ought  to  be  evinced  by  the  proofs  in  the  case,  or  by  their  in- 
trinsic nature.^  A  receiver's  report,  which  has  been  passed  by  a 
master,  is  only  assailable  by  a  direct  proceeding  in  court  alleging 
error,  fraud,  mistake  or  the  like.^ 

The  books,  contracts,  and  accounts  of  a  receiver  relating  to  the 
receivership  are  in  the  custody  of  the  law.  He  is  a  trustee  for 
the  parties  interested  in  the  subject  matter  of  the  trust,  and 
bondholders,  stockholders,  or  creditors  are  entitled  upon  reason- 
able application  to  an  inspection  of  the  books  and  accounts.' 

A  receiver  should  be  charged  with  interest  on  any  moneys  be- 
longing to  the  trust  which  he  has  used  or  has  deposited  in  his  own 
private  bank  account.* 

A  receiver  is  as  much  an  officer  of  court  as  a  master  is,  and 
when  under  an  order  of  court  he  states  his  own  account,  and  sub- 
mits it  to  the  master,  the  latter  acts  in  place  of  the  court  in  a  ju- 
dicial rather  than  a  ministerial  capacity.  Strictly  speaking,  ex- 
ceptions to  his  report  in  such  cases  do  not  properly  lie,  as  they  do 
to  an  account  stated  by  himself,  as  for  instance  when  he  states  the 
account  of  trustees  or  partners.  Nevertheless,  if  the  master  adopt 
any  erroneous  principle  in  allowing  a  receiver's  account,  the  court, 
on  petition  of  the  proper  parties,  will  refer  the  matter  back  to  him 
for  correction.  The  duty  of  the  court,  therefore,  consists  in  re- 
viewing the  principles  and  rules  adopted  and  followed  by  the 
master  in  allowing  the  receiver's  accounts,  rather  than  in  exam- 
ining the  items  of  the  account  in  detail,  or  the  evidence  on  which 
those  items  are  severally  founded,  —  the  latter  duty  belonging 
more  especially  to  the  province  of  the  master  acting  in  his  judi- 
cial capacity,  analogous  to  the  province  and  duty  of  a  jury  on 
questions  of  fact.^ 

532.  The  amount  of  compensation  allowed  to  a  receiver  is 
graduated  somewhat  by  his  duties,  and  somewhat  by  the  respon- 
sibilities of   the  situation.^     In   general  the   compensation  of  a 

1  Per  Mr.  Jastice  Bradley,  in  Cowdrey     Y.)  268  ;  Lafajette  Co.  v.  Neely,  21  Fed. 
V,  Railroad  Co.  1  Woods,  331.  Rep.  738. 

a  Farmers*  Loan  &  T.  Co.  v.  Cent.  R.        *  Hinckley  i;.  Railroad  Co.  100  U.  S.  153. 
B.  Co.  1  McCrary,  352.  ^  Cowdrey  t;.  Railroad  Co.  supra,  per 

*  fowler's  Petition,  9  Abb.  N.  C.  (N.    Bradley,  J. 

^  Bank  Comm'rs  v.  Franklin  Inst,  for 

450 


COMPENSATION  AND  ACCOUNT.  [§  633. 

receiver  should  be  regulated  by  analogy,  as  nearly  as  possible, 
to  the  rate  of  commissions  allowed  to  trustees  for  the  perform- 
ance of  kindred  services.'^  In  ordinary  receiverships  of  moderate 
amount,  five  per  cent,  on  the  receipts  and  disbursements  has  been 
allowed  ;  but  where  the  amounts  received  and  disbursed  are  large, 
as  .is  usually  the  case  where  the  property  is  a  railroad,  it  is  not 
the  practice  to  allow  a  percentage,  but  to  fix  the  compensation  in 
some  other  manner.  The  receiver  of  a  railroad  is  a  manager  as 
well  as  a  receiver ;  and  the  business  of  a  railroad  is  one  of  the 
most  difficult  and  responsible  duties  that  a  receiver  is  charged 
with.  The  peculiar  duties,  responsibilities,  and  accountability  of 
a  receiver  entitle  him  to  a  larger  amount  than  would  be  demanded 
by  the  president  or  head  officer  of  the  same  railroad.  In  the  mat- 
ter of  the  receivership  of  the  Galveston  Railroad  Company,  Mr. 
Justice  Bradley  allowed  the  receiver  the  sum  of  ten  thousand  dol- 
lars per  annum  in  coin,  although  the  previous  salaries  given  to 
the  president  of  the  road  had  not  exceeded  half  that  sum.^ 

In  another  case  the  Circuit  Court  of  the  United  States  allowed 
ten  thousand  dollars  for  nearly  two  years'  services.  The  Su- 
preme Court  of  the  United  States  being  called  upon  by  the  re- 
ceiver to  review  the  allowance  and  increase  it,  that  court  declined 
to  do  so,  saying  that  the  allowance  must  be  remitted  lai^ely  to 
the  discretion  of  the  Circuit  Court.^  In  the  case  of  the  receiver- 
ship of  the  Wabash  Railroad,  which  was  one  of  great  importance 
and  responsibility,  in  which  the  receivers  collected  and  paid  out 
about  sixty  million  dollars,  Judge  Brewer  allowed  the  two  receivers 
for  three  years'  services  seventy  thousand  dollars  each,  though  the 
receivera  asked  for  a  much  larger  sum  and  the  master  upon  the 
testimony  had  allowed  a  much  larger  compensation.*  In  Vir- 
ginia,  where  the  code  gives  trustees  who  sell  trust  property  two 
per  cent,  of  the  gross  proceeds  of  sale  as  commissions,  the  same 
allowance  was  made  to  trustees  upon  the  sale  of  a  railroad.^ 

633.  If  the  duties  of  the  receiver  prove  to  be  more  arduous 

Savings,  11  R.  1. 557  ;  Mc Arthur  v.  Mont-  153.     This  was  the  first  cnse  in  which  the 

clair  Rjr.  Co.  27  N.  J.  Eq.  77  ;  Jones  v.  Supreme  Court  was  called  upon  to  review 

Keen,  115  Mass.  170;  Corey  v.  Long,  12  an  allowance  of  compensation  made  hy 

Ahh.  (N.  Y.)  Pr.  N.  S.  427.  the  circuit  courts. 

1  Tome  V.  King,  64  Md.  166.  *  Central  Trust  Co.  w.  Wabash,  St.  L. 

*  Cowdrey  v.  Railroad  Co.   1  Woods,  &  P.  Ry.  Co.  32  Fed.  Rep.  187. 

331.  ^  Duncan  v.  Atlantic,  M.  &  O.  B.  R.  Ca 

*  Hinckley  v.  Raihoad  Co.  100  U.  S.    4  Hnghes,  125. 
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than  was  anticipated  when  his  compeasation  was  agreed  upon, 
and  he  has  faithfully  administered  his  trust,  extra  compensation 
may  be  allowed  him  by  the  court.^  If  a  receiver  has  contracted 
to  serve  for  a  salaiy  of  three  thousand  dollars  a  year,  and  has  en- 
tered upon  his  duties  under  an  appointment  fixing  his  salary  at 
that  sum,  a  court  of  equity  will  not  release  him  from  his  agree- 
ment and  add  to  his  compensation,  though  this  salaiy  is  inade- 
quate, unless  it  be  shown  that  his  duties  have  been  more  arduous 
than  he  or  the  court  expected,  or  that  he  performed  duties  in  ad- 
dition to  those  ordinarily  required  of  a  receiver.*  Allowances  of 
compensation  should  be  made  with  moderation  and  with  a  jeal- 
ous regard  to  the  rights  of  those  who  are  interested  in  the  fund.^ 

634.  If  the  fund  in  oourt  is  not  sufficient  to  afEbrd  com- 
pensation to  the  receivers,  the  bondholders  at  whose  instance 
they  were  put  in  charge  of  the  property  will  be  required  to  pro- 
vide the  means  of  payment,  by  assessment  or  otherwise.^  Re- 
ceivers appointed  solely  at  the  instance  and  for  the  benefit  of 
second  mortgage  bondholders  are  not  entitled  to  compensation  as 
against  the  first  mortgage  bondholders,  unless  they  adopt  the  suit 
and  assent  to  a  sale  of  the  entire  property.  If  the  first  mortgage 
bondholders  subsequently  institute  a  foreclosure  suit  and  sell  the 
property  on  their  own  behalf,  they  are  not  liable  to  assessment 
for  the  commissions  and  expenses  of  the  receivers  under  the  subse- 
quent mortgage.  Where  a  receiver  of  a  railroad  company  is  ap- 
pointed for  the  sole  benefit  of  the  company  and  its  creditors,  no 
part  of  the  expenses  of  the  receivership  is  chargeable  against  the 
property  of  another  railroad  company,  leased  to  the  company- 
placed  in  the  hands  of  the  receiver,  the  receivership  not  being 
for  the  benefit  of  the  lessor  or  its  creditors.^ 

635.  A  receiver's  expenses  for  counsel  and  witness  fees,  in- 
curred in  resisting  a  motion  for  his  removal,  were  allowed  as  a 
charge  against  the  trust  fund,  in  a  case  where  it  appeared  that  he 
had  acted  in  good  faith  and  with  integrity  of  purpose,  although  it 

1  Farmers'  Loan  &  Trust  Co.  v.  Cent.        •  Trustees  v.  Greenough,  105  U.  S.  527. 

R.  R.  Co.  2  McCrary,  318 ;  8  Fed.  Rep.  See  Williams  v.  Morgan,  111  U.  S.  684. 
60.                                                 •  *  Tome  V.  Kinfr,  64  Md.  166,  169. 

'  Farmers'  Loan  &  Trust  Co.  v.  Cent.        ^  Brown  r.  Toledo,  P.  &  W.  R.  R.  Co. 

R.  R.  Co.  wpra.  35  Fed.  Rep.  444. 
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also  appeared  that  there  were  apparent  grounds  for  the  motion.^ 
The  receiver's  accounts  in  this  case  had  been  referred  to  two  dif- 
ferent masters,  who  found  such  confusion  and  vagueness  in  them 
that  no  satisfactory  conclusion  could  be  formed  as  to  the  condition 

• 

of  the  trust,  or  as  to  the  state  of  accounts  with  another  raih'oad 
company.  After  repeated  complaints,  one  of  the  masters  refused 
to  pass  the  receiver's  accounts  until  they  were  rendered  in  a  form 
calculated  to  give  the  information  desired.  After  this  was  done  a 
more  satisfactory  exhibit  was  made,  but  this  was  after  the  applica- 
tion for  removal  had  been  made.  *^  I  cannot  say  that  the  demands 
of  the  defendants  for  a  more  specific  statement  of  the  accounts 
were  unreasonable ;  nor  that  the  difficulties  which  were  experi- 
enced in  getting  at  an  explanation  of  the  various  items  were  not 
calculated,  in  connection  with  other  things,  to  raise  suspicion  as 
to  the  faithful  management  of  the  receivership.  I  think  that 
these  circumstances  are  sufficient  to  exonerate  the  defendants 
from  the  burden  of  paying  the  costs  and  expenses  incurred  by  the 
receiver.  Are  they  sufficient  to  cast  the  burden  on  the  receiver 
himself  ?  If  the  receiver  acted  in  good  faith,  and  was  ever  ready, 
as  far  as  he  was  able,  to  make  any  explanations  that  were  person- 
ally required,  but  was  unskilful  in  the  manner  of  keeping  his  ac- 
counts, he  ought  not  for  that  cause  to  be  visited  with  a  penalty. 
It  is  not  every  good  business  man,  or  engineer,  or  superintendent, 
that  understands  book-keeping.  It  requires  a  peculiar  aptitude 
to  state  and  keep  accounts  with  clearness  and  accuracy,  especially 
where  the  transactions  are  varied,  extensive,  and  complicated. 
I  should  not  feel  disposed,  therefore,  to  cast  the  burden  of  the  ex- 
penses referred  to  on  the  receiver  personally,  unless  satisfied  that 
his  method  of  keeping  his  accounts  was  adopted  for  the  purpose 
of  producing  confusion  and  covering  up  the  nature  of  his  transac- 
tions. I  do  not  see  any  sufficient  evidence  that  this  was  the 
case.''  2 

636.  The  receiver's  legral  adviser. — The  attorney  of  the  bond- 
holders, in  obtaining  the  appointment  of  a  receiver,  should  not  be 
made  the  receiver's  legal  adviser  pending  the  foreclosure  proceed- 
ings.    Neither  should  a  relative  of  the  receiver  be  appointed  his 

*  Cowdrer  w.  Railroad  Co.   1  Woods,        *  Per  Mr.  Justice  Bradley,  in  Cowdrcy 
S31 ,  339  ;  McLane  v,  Placerville  8t  S.  V.     v.  Railroad  Co.  supra, 
B.  B.  Co.  66  Cal.  606. 
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legal  adviser,  nor  one  who  has  come  from  abroad  and  become  a 
member  of  the  bar  of  the  circait  for  the  puipose  of  secaring  the 
appointment.  In  the  absence  of  any  special  reason  for  so  doing, 
the  court  will  not  go  outside  of  the  bar  of  the  circuit  in  selecting 
such  legal  adviser.^ 

637.  AUowances  of  counsel  fees  out  of  the  fund  in  the 
hands  of  the  court  are  agreeable  to  the  principles  of  equity,  if 
made  with  moderation  and  a  jealous  regard  to  the  rights  of  those 
who  are  interested  in  the  fuud.^ 

An  allowance  of  five  thousand  dollars  made  by  the  Circuit 
Court  for  the  District  of  Texas  for  counsel  fees,  to  be  paid  to 
counsel  out  of  the  proceeds  of  a  railroad  mortgage,  was  sustained 
by  the  Supreme  Court.* 

538.  If  complainants'  counsel  present  dcdms  for  profes- 
sional services  for  allowance  duringr  the  pendency  of  a  re- 
ceivership, the  court  will  allow  them  only  in  part,  leaving  a  bal- 
ance to  stand  until  the  litigation  is  disposed  of,  if  there  is  any 
possibility  that  the  property  in  the  receiver's  hands  will  not 
suffice  to  pay  all  expenses,  and  the  court  will  decide  after  the 
litigation  is  disposed  of  what  final  allowance  should  be  inade.^ 

1  Blair  p.  St.  Loais,  H.  &  K.  R.  R.  Co.  expressing  our  approval  of  such  larige  al- 

20  Fed.  Rep  348.  lowances  to  trustees,  receivers,  and  coan- 

3  Trustees  v.  Green  on  gh,   105  U.    S.  sel  as  have  sometimes  been  made,  and 

527, 536.  Mr.  Justice  Bradley  in  this  case  which  have  justly  excited  severe    crid- 

said  :  "  In  the  vast   amount  of   liciga-  dsm." 

tion  which   has   arisen  in   this  country  »  Cowdrey  v.  Galveston,  H.  &  H.  R.  R. 

upon  railroad  mortgaores,  where  various  Co.  93  U.  S.  352.    This  was  the  amount 

parties  have  intervened   for  the   protec-  agreed  upon  by  the  trustees  to  be  paid  for 

tion  of  iheir  rights,  and  the   fund  has  instituting  proceedings  which  were  di»- 

been  subjected  to  the  control  of  the  court  continued  by  the  intervention  of  the  civil 

and  placed  in  the  hands  of  receivers  or  war.    A  new  bill  was  afterwards  filed  by 

trustees,  it  has  been  the  common  practice,  some  of  the  bondholders,  and  the  fund 

as  well  in  the  courts  of  the  United  States  was  brought  into  court,  and  the  fee  in 

as  in  those  of  the  states,  to  make  fair  and  question  was  directed  to  be  paid  by  the 

just  allowances  for  expenses  and  counsel  receiver.-    Liberal  allowances  were  also 

fees  to  the  trustees  or  other  parties  pro-  made  by  the  Circuit  Court  in  the  same 

moting  the  litigation,  and  securing  the  case  for  counsel  fees  and  other  charges 

due  application  of  the  property  to  the  incurred  by  the  complainants  in  the  cause, 

trusts  and  charges  to  which  it  was  sub-  which  were  never  brought  to  the  Supreme 

ject.     Sometimes,  no  doubt,  these  allow-  Court  for  review. 

ances  have  been  excessive,  and  perhaps  *  Central  Trust  Co.  v.  Wabash,  St.  L. 

illegal ;  and  we  would  be  very  far  from  &  P.  Ry.  Co.  23  Fed.  Rep.  675. 
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Where  counsel  present  a  claim  for  services  rendered  both  be- 
fore and  after  the  appointment  of  a  receiver,  the  claim  for  ser- 
yices  rendered  after  the  appointment  may  be  paid  out  of  the 
funds  in  the  receiver's  hands ;  but  the  claim  for  services  rendered 
before  the  appointment  is  payable  only  out  of  surplus  remaining 
after  satisfying  the  mortgage  lien  and  all  expenses.^ 

The  receiver  should  not  repay  costs  incurred  by  the  plaintiff  in 
the  foreclosure  suit  in  bringing  the  bill  and  obtaining  the  ap- 
pointment of  the  receiver,  while  the  litigation  remains  pending; 
for  it  may  be  that  the  plaintiff's  demand  is  from  the  beginning 
wrongful,  in  which  case  he  must  bear  the  costs  of  the  litigation 
himself.2 

539.  What  payments  and  expenses  a  receiver  may  charge. 
—  A  receiver  of  a  railroad  was  not  allowed  to  charge  in  his  ac- 
count payments  for  advertising  the  accommodations  of  the  road, 
when  the  advertisement  contained  a  favorable  reference  to  a  firm 
of  which  he  was  a  member,  as  proper  persons  to  facilitate  the  for- 
warding of  freight,  and  had  for  its  object,  in  whole  or  in  part,  the 
promotion  of  the  interests  of  that  firm.^ 

Expenses  incurred  in  negotiations  for  a  reorganization  of  the 
corporation  should  not  be  ordered  to  be  paid  by  a  receiver,  when 
it  appears  that  there  is  no  surplus  in  his  hands,  and  that  it  is  not 
certain  that  the  negotiations  will  have  any  advantageous  result.^ 

If  a  receiver  of  a  railroad  company  employs  a  manager  to  per- 
form duties  which  mainly  should  be  performed  by  the  receiver 
himself,  and  in  a  subsequent  order  for  the  distribution  of  the  pro- 
ceeds of  the  property  after  foreclosure,  an  amount  is  awarded  to 
the  receiver  as  compensation  for  his  services,  and  he  is  directed 
to  pay  the  manager  a  specified  portion  of  this  amount,  the  latter 
cannot  compel  the  payment  of  this  portion  directly  to  himself,  if 
he  is  at  the  time  individually  indebted  to  the  receiver  in  a  larger 
amount.^ 

540.  A  receiver  may  appeal  from  a  decree  directing  him  to 

1  Blair  v.  St.  Loais,  H.  &  K.  R.  R.  Co.  <  Central  Trust  Co.  v.  Wabash,  St,  L. 
20  Fed.  Rep.  351.  &  P.  Ry.  Co.  25  Fed.  Rep.  69. 

2  Olyphant  v.  St.  Louis,  O.  &  S.  Co.  22  &  Gatzmer  v.  Phila.  &  AtL  C.  R.  R.  Co. 
Fed.  Rep.  179.  39  N.  J.  Eq.  363. 

'  Cowdiey  v.  Railroad  Co.  1   Woods, 
331. 
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pay  into  court  a  certain  sum  as  the  balanoe  due  from  him  on 
the  settlement  of  his  accounts.^  In  taking  such  appeal  he  does 
not  attempt  to  appeal  from  the  decree  of  foreclosure,  or  from  any 
order  or  decree  of  court,  except  such  as  relates  to  the  settlement 
of  his  accounts.  ^^  To  that  extent,"  says  Mr.  Chief  Justice  Waite, 
of  the  Supreme  Court  of  the  United  States,  "  he  has  been  sub- 
jected to  the  jurisdiction  of  the  court,  and  made  liable  to  its 
orders  and  decrees.  He  has,  therefore,  the  corresponding  right  to 
contend  against  all  claims  made  against  him.  For  this  purpose  he 
occupies  the  position  of  a  party  to  the  suit,  although  an  officer  of 
the  court,  and  after  the  final  decree  below  has  the  right  to  his 
appeal  here." 

A  surety  upon  the  bond  of  a  receiver  who,  upon  his  removal 
from  his  trust,  has  been  ordered  to  pay  over  a  certain  amount, 
being  the  balance  of  trust  funds  in  his  hands,  is  liable  for  such 
amount,  although  he  was  not  a  party  to  the  proceeding  which  re- 
sulted in  the  order.  A  receiver  appointed  in  place  of  the  receiver 
removed  may  bring  suit  on  the  bonds.^ 

1  Hinckley  v.  Gilman,  C.  &  S.  R.  R.        ^  Thomson  v.  McGregor,  18  J.  &  8. 
Co.  94  U.  S.  467,  469.  (N.  Y.)  197. 
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I.  For  what  Purpo9e»  Receivers  may  be  authorized  to  incur  Debts 

and  issue  Certificates. 

In  the  enforcement  of  railroad  mortgages  there  is  frequent 
occasion  to  invoke  the  aid  of  courts  of  eqaity  to  take  possession 
of  the  property  for  its  preservation.  As  shown  in  the  preceding 
chapters,  this  is  done  through  the  agency  of  receivers.  It  may  be 
necessary  for  receivers,  in  the  proper  management  of  the  prop- 
erty, to  use  money  beyond  the  current  income  of  it ;  and  it  is 
usual  for  the  courts  to  authorize  receiyers,  for  specific  purposes, 
to  negotiate  loans  upon  the  credit  of  the  property.  This  author- 
ity of  the  courts,  when  properly  exercised,  is  highly  beneficial  to 
the  mortgage  bondholders.  What  are  the  proper  occasions  for 
the  exercise  of  this  power  is  the  first  subject  for  consideration. 

641.  General  principles.  —  Under  the  common  law  rules,  a 
mortgagee  in  possession  has  authority  to  make  necessary  and 
reasonable  repairs,  and  to  protect  the  title  from  other  incum- 
brances. He  has,  however,  no  right  to  make  the  estate  better  by 
expenditures  for  convenience  or  ornament.  He  has  no  right  to 
lay  out  money  in  ways  not  essential  to  the  preservation  of  the 
property,  although  he  may  think  that  the  value  of  it  will  thus 
be  increased.  This  would  be  improving  a  mortgagor  out  of  his 
estate.^ 

This  principle  of  the  general  law  of  mortgages  governs  courts 
and  receivers  in  the  management  of  railroad  property,  pending 
litigation  respecting  it.     A  receiver  is  generally  appointed  at  the 


1  Sandon  v.  Hooper,  6  Bear.  246 ;  S  Jones  on  Mortg.  §  1126. 
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instance  of  a  mortgagee,  and  the  receiver's  possession  is  only  a 
substitute  for  the  possession  of  the  mortgagee.  As  against  the 
mortgagor,  the  same  rules  govern  as  to  the  expenditures  a  re- 
ceiver may  make  and  chaise  upon  the  property  that  govern  when 
a  mortgagee  is  himself  in  possession.  A  receiver  has  no  greater 
right  than  a  mortgagee  to  improve  the  mortgagor  out  of  his  estate. 
It  does  not  alter  the  rule  in  this  respect,  that  generally  when  the 
affairs  of  a  railroad  company  become  so  embarrassed  that  the 
mortgagee  is  obliged  to  assume  possession  of  the  road,  either  di- 
rectly or  through  the  intervention  of  a  receiver,  in  order  to  pro- 
tect the  mortgage  title  and  interest,  the  company  itself  practically 
ceases  to  have  any  intei'est  in  the  road,  and  rarely  is  able  to  re- 
deem. The  right  of  redemption  remains  until  finally  barred  by 
foreclosure  proceedings,  and  must  be  protected,  though  it  be  sel- 
dom or  never  exercised. 

Complaint  as  to  the  management  of  railroad  receivers  has  gen- 
erally come,  not  from  the  stockholders  of  the  corporation,  because 
it  is  seldom  they  care  to  redeem,  but  from  mortgage  bondholdera ; 
and  as  often,  perhaps,  from  those  at  whose  solicitation  the  re- 
ceiver was  appointed  as  from  others  who  may  hold  under  junior 
mortgages,  and  who,  therefore,  have  a  right  to  redeem.  The  his- 
tory of  such  management  in  this  country  shows  that  the  bond- 
holders chiefly  interested  have  sometimes  found  themselves  im- 
proved out  of  their  interest  in  the  property.  The  management 
of  mortgage  trustees  in  possession  has  sometimes  been  open  to 
the  same  criticism ;  but  in  such  case  the  remedy  is  more  com- 
pletely in  the  hands  of  the  bondholders  themselves.-^ 

The  power,  therefore,  of  a  court  of  chancery  to  authorize  a  re- 
ceiver to  create  liens  upon  a  railroad  should,  upon  principle,  be 
limited  to  cases  in  which  the  creation  of  such  liens  is  indispensa- 
ble to  the  preservation  of  the  property  pending  litigation.^     The 

^  Jndfre  Baxter  is  reported  to  have  ex-  another  cnse,  in  Detroit,  a  road  cost  OTcr 

pressed  himself  strongly,  in  a  recent  case  SS,000,Ono.     When  the  road  came  to  be 

before  the  Circuit  Court  of  the  United  Bold,  eminent  counsel  requested  the  judge 

States,  a<rainst  the   practice  of   placing  to  fix  the  minimum  price  for  the  sale,  sng- 

raiiroads  in  the  hands  of  receivers.     He  gesting  that  such  price  should  be  a  sum 

cited   the  case  of  a  railroad  in  Georgia  sufficient  to  cover  the  charges  of  the  re- 

which  cost  $15,000,000.     The  receiver,  ceiver  and  his  counsel.    11  Chicago  Legal 

who  was  in  charge  for  three  years,  issued  News,  8. 

certificates  to  the  value  of  $1,500,000,  and  ^  Meyer  v  Johnston,  53  Ala.  237 ;  Wal- 

when  the  road  was  sold  the  proceeds  were  lace  t'.  Loomis,  97  U.  S.  146.     "  It  is  a 

not  sufficient  to  pav  the  certificates.    In  power  to  be  sparingly  exercised.     It  is 
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nature  of  railroad  property  is  such,  however,  that  a  liberal  oon- 
strnction  must  be  given  to  the  power  to  authorize  repairs ;  for  a 
railroad  already  in  operation  must  be  kept  in  operation,  so  that 
it  may  be  sold  as  a  going  concern,  else  the  property  itself  would 
seriously  deteriorate  in  value,  and  its  business  would  be  lost.  In 
analogy  to  the  right  of  a  mortgagee  in  possession  to  supply  things 
necessary  to  put  a  house  upon  the  estate  in  a  condition  to  be 
rented,  or  to  be  occupied,  the  receiver  of  a  railroad  may  supply  it 
with  rolling  stock,  or  with  other  things  essential  to  the  operating 
of  the  road.^ 


542.  The  reoeiver  has  no  power,  without  the  authority  of 
the  court  whose  offloer  he  is,  to  make  a  contract  which  will 
bind  the  trust.  Ordinary  expenditures  made  by  a  receiver  in  good 
faith  will  be  allowed  by  the  court  when  he  comes  to  account  for 
the  administration  of  his  trust.  Bat  in  all  cases,  where  a  large 
outlay  of  money  is  involved,  the  receiver  should  apply  to  the 
court  in  advance  for  authority  to  make  the  expenditure  proposed.^ 

Contracts  made  by  a  receiver  without  the  authority  of  the  court 
are  subject  to  the  control  of  the  court,  which  may  modify  them 
or  disregard  them  entirely,  as  it  may  seem  best.^ 

A  receiver  cannot  without  an  order  of  court  grant  to  another 
railroad  corporation  the  privilege  of  crossing  the  road  he  repre- 
sents, for  such  a  right  is  a  right  of  property,  even  though  the  com- 
pany represented  by  the  receiver  does  not  own  the  fee.* 

The  authority  of  the  court  to  manage  the  property  and  direct 
the  expenditure  of  money  for  its  protection  continues  even  after 


liable  to  great  abuse ;  and  while  it  is  nsa- 
ally  resorted  to  under  the  pretext  that  it 
will  enhance  the  secarity  of  the  bondhold- 
ers, it  not  nn frequently  results  in  taking 
from  them  the  security  they  already  have, 
and  appropriating  it  to  pay  debt  con- 
tracted by  the  court  The  history  of 
Wallace  v,  Loomis,  97  U.  S.  146,  162 ;  2 
Woods,  506,  under  title  of  Stanton  v,  Ala- 
bama &  C.  R.  R.  Co.,  furnishes  an  in- 
structive lesson  on  this  subject."  Per 
Caldwell,  J.,  in  Credit  Co.  v.  Arkansas 
Cent.  R.  R.  Co.  5  McCrary,  23. 

1  McLane  v.  Flacerville  &  S.  V.  R.  R. 
Co.  66  Cal.  606 ;  Hale  v,  Nashua  &  L.  R. 
R.  60  N.  H.  833 ;  Gibert  v.  Washington 


City,  V.  M.  &  G.  S.  R.  R.  Co.  33  Gratt. 
(Va.)  586;  Woodruff  v.  Erie  Railway  Co. 
93  N.  Y.  609 ;  Vilas  v.  Page,  13  N.  E.  Rep. 
743;  Wallace  v.  Loomis,  supra;  Union 
Trust  Co.  V.  lU.  Midland  R.  R.  Co.  117  U. 
S.  434 ;  6  Sup.  Ct.  Rep.  809. 

«  Cowdrey  r.  Railroad  Co.  I  Woods, 
331,  336,  per  Bradley  J.;  Vilas  v.  Page, 
Bupra,  afTg  30  Hun,  222 ;  Lehigh  Coal  & 
Nay.  Co.  v.  Central  R.  R.  Co.  35  N.  J.  £q. 
426  ;  lb.  879. 

*  Lehigh  Coal  &  Nav.  Co.  r.  Central 
R.  R.  Co.  tupra. 

«  Howlett  V.  N.  Y.  West  Shore  k  B. 
Ry.  Co.  14  Abb.  N.  C.  (N.  Y.)  828. 
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a  foreclosure  sale,  until  the  sale  is  completed  and  a  conveyance 
made.^ 

543.  The  legritiinate  object  of  a  court  of  equity  in  the  as- 
sumption of  the  manafirement  of  a  railroad  is  the  preserva- 
tion of  the  property,  and  the  enforcement  of  the  right  of  cred- 
itors and  others  interested  in  it.  The  power  of  the  court  over  the 
property  should  be  limited  to  preserving  the  property  as  it  is,  and 
there  is  no  principle  of  law  or  of  public  policy  which  will  justify 
a  court  in  engaging  in  the  completion  of  unfinished  roads,  and  in 
authorizing  the  expenditure  of  large  sums  of  money  for  this  pur- 
pose, except  with  the  consent  of  the  mortgage  creditors  whose 
interests  may  be  thereby  affected.  Such  a  course  is  open  to  the 
objections  that  the  liens  of  mortgage  creditors  are  thus,  without 
their  consent,  displaced  by  new  liens ;  and  that,  in  engaging  in 
such  new  undertakings,  the  court  lays  aside  its  judicial  character 
and  functions.  The  whole  power  of  the  court,  when  exercised  to 
its  fullest  extent,  without  the  consent  of  the  lien-holders  express 
or  implied,  is  confined  to  making  necessary  repairs  and  protect- 
ing the  property  as  it  is.'  The  nature  of  the  property  being  such 
that,  to  prevent  serious  injury  and  depreciation  in  value,  the  road 
must  be  continued  in  operation  and  sold  as  a  going  concern,  the 
court  may  continue  the  running  of  trains  and  the  usual  business 
of  the  road.  For  the  economical  conservation  of  the  property 
in  this  way,  the  court  may,  perhaps,  under  some  circumstances, 
authorize  expenditures  for  rolling  stock,  and  for  other  things  es- 
sential to  the  operation  of  the  road  ;  and,  if  the  income  of  the 
road  is  insufficient  for  such  purpose,  may  provide  the  requisite 
means  by  creating  charges  upon  the  property.' 

Where,  however,  the  net  earnings  of  a  railroad  are  sufficient  to 
pay  for  necessary  rolling  stock,  the  court  will  not  authorize  the 
receivers  to  raise  money  for  the  purchase  of  such  rolling  stock  by 
creating  a  car  trust,  in  order  to  allow  of  the  paying  of  the  income 
to  the  bondholders.^ 

1  Vilaa  V.  Pajre,  13  N.  E.  Rep.  743.  •  Meyer  r.  Johnston,  58  Ala.  287,  346, 

3  Snow  V.    Winslow,    54  Iowa,    200;  and  cases  cited,   Vilas  o.  Page,  iupra, 

Taylor  v.  Phila.  &  R.  R.  R.  Co.  9  Fed.  aff'g  30  Han,  222. 

Rep.  1 ;  Credit  Co.  o.  Arkansas  Cent.  R.  *  Taylor  v.  PhiU.  &  R.  R.  R.  Co.  «i- 

R.    Co.    5   McCrary,  28 ;    Metropolitan  pm;  In  re  Philadelphia  &  Reading  R.  R. 

Tmst  Co.  V.  Tonawanda  V.  &  C.  R.  R.  Co.  Co.'s  Receiven,  14  Phila.  501 ;  88  Leg. 

103  N.  Y.  245,  per  Danforth,  J.  Int.  898. 
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This  equitable  power  may  be  exercised  not  only  when  a  receiyer 
has  been  appointed  upon  the  application  of  a  mortgagee,  but  also 
when  the  appointment  has  been  made  under  proceedings  in  insol- 
vency instituted  against  a  railroad  company.  There  can  be  no 
doubt  of  the  duty  of  the  court  in  such  case  to  order  the  receiver 
to  keep  the  road  in  repair,  so  that  it  may  be  operated  with  safety 
to  the  public,  and  without  impairing  the  value  of  the  trust  estate  ; 
and  it  may  be  the  duty  of  the  court  to  provide  the  means  of 
making  such  repairs  by  a  pledge  of  the  property.  The  power  of 
the  court  to  act  in  such  case  does  not  depend  upon  the  statute, 
but  upon  the  general  equity  jurisdiction  of  the  court.^ 

644.  To  presenre  the  road  as  a  whole,  and  to  prevent  loss 
or  depreoiation,  it  may  be  neoessary  to  rebuild,  or  even  to 
build  anew,  inconsiderable  poi*tions  of  it.^  Thus,  where  it  was 
necessary  to  complete  a  road  before  a  certain  date,  in  order  to  se- 
cure a  land  grant,  which  was  a  very  material  part  of  the  security 
of  the  bondholders,  Judge  Dillon  authorized  a  receiver  to  borrow 
money,  and  complete  thefroad  within  the  time  limited.  The  exi- 
gency of  the  case  demanded  an  unusual  exercise  of  power  for  the 
preservation  of  the  security.^  ^^  It  is  manifest,''  said  Judge  Dil- 
lon, ^'  that  unless  a  receiver  is  appointed,  no  further  work  will  be 
done  on  the  extension  lines,  and  that  the  land  grant,  which  is  the 
only  security  of  any  considerable  value  which  the  plaintiffs  and 
the  other  bondholders  have  for  their  large  advances,  will  Inpse  and 
be  wholly  lost.  In  order  to  save  this  land  grant,  the  road  must 
be  completed  by  December  third  ensuing,  and  it  seems  to  me  that 
the  exigencies  of  the  case  are  such  as,  under  the  circumstances,  to 

1  HcM>Ter  V.  Montclair  &  G.  L.  Ry.  Co.  anthorized.     See    note  to  this  case  for 

29  N.  J.  Eq.  4.  form  of  the  order  of  coart,  and  form  of 

^  Snow  V.  Winelow,  54  Iowa,  200.    The  certificate  authorized  to  be  ^tven  for  the 

eonipletion  of  a  road  by  receivers  wiU  noi  money  borrowed.  The  order  is  inoet  care* 

be  enjoined  nt  the  suit  of  a  property  fnlly  drawn.    Among  other  thin^^  it  ex- 

holder  along  its  route,  on  the  ground  of  pUcitly  etatee  that  **  ibe  main  effect  of 

the  invalidity  of  the  receivers'  certificates  this  order  is  to  insure  the  completion  of 

to  be  issued  to  raise  fnnds  for  such  con-  said  roads  by  the  third  day  of  December 

strnction.    That  question  concerns  only  next,  and  the  receiver  is  instmcted  so  to 

those  who  propose  to  make  ad-rances  upon  act,  under  the  limitations  aforesaid,  as  to 

ihem.    Moran  r.  Lydecker,  11  Ahb.  N.  C.  see  that  this  object  shall  be  accomplished, 

(N.  T.)  298.  and  to  proceed  at  onoe,  and  with  expedi- 

*  Kennedy  v.  St  Paul  &  P.  R.  R.  Co.  2  tion."    See,  to  similar  effect,  Allen  v.  Dai- 
Dill.  448,  454,  458 ;  5  Dill.  519.    In  this  laa  &  W.  R.  R.  Co.  3  Woods,  Sift. 
case  a  sum  not  exceeding  $5,000,000  waa 
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warrant  the  coart,  upon  the  application  of  the  parties  chiefly  in- 
terested, to  appoint  a  receiver  and  clothe  him  with  the  authority 
desired."  Both  the  opinion  of  the  court  and  the  order  made 
show  the  urgent  necessity  of  appointing  a  receiver  for  the  protec- 
tion and  preservation  of  the  security. 

The  Supreme  Court  of  the  United  States  in  a  recent  case 
approved  of  receivers'  certificates  issued  for  the  completion  of  a 
canal,  in  aid  of  which  the  United  States  had  made  a  large  grant 
of  land  conditioned  upon  the  completion  of  the  canal  within  a 
fixed  time.^  "  Hence  there  was  a  necessity  for  making  the  order 
which  the  court  made,  —  a  necessity  attending  the  administration 
of  the  trust  which  the  court  had  undertaken.  The  order  was 
necessary  alike  for  the  lien  creditors  and  for  the  mortgagors.''  ^ 

In  a  case  before  the  Supreme  Court  of  Iowa  it  appeared  that 
the  receiver  had  been  authorized  to  complete  and  build  all  the 
unconstructed  portion  of  the  railroad  in  his  hands,  from  Clinton 
to  Iowa  City,  in  that  state,  and  to  that  end  to  borrow  such  sums 
of  money  as  might  be  necessary,  not  exceeding  eight  thousand 
dollars  per  mile  upon  the  whole  line  of  road,  completed  and  to  be 
completed,  and  to  make  the  same  a  first  lien  upon  the  property. 
The  propriety  of  constructing  portions  of  the  road  was  not,  how- 
ever, a  question  before  the  court.* 

Mr.  Justice  Bradley  appointed  receivers,  pending  a  foreclosure 
suit,  of  a  railroad  which  had  been  built  so  far  as  to  enable  trains 
to  run  over  the  road,  but  a  portion  of  which  had  been  built  in  a 
hasty  and  temporary  manner,  and  needed  to  be  completed  in  a 
substantial  way  in  order  to  insure  the  safety  of  the  trains;. and 
authorized  them  to  put  the  road  in  repair,  and  to  complete  any 
incomplete  portion  of  it ;  to  procure  rolling  stock,  machinery,  and 
other  things  necessary  for  operating  the  road  to  the  best  advan- 
tage, and  save  and  preserve  it  for  the  benefit  of  the  mortgage 
bondholders.  They  were  authorized  to  borrow  money  for  these 
purposes,  and  make  the  payment  of  it  a  first  lien  upon  the  prop- 
erty. The  order  for  the  borrowing  of  this  money  was  asked  for 
by  the  mortgagees  themselves  ;  and  consequently  they  were  pre- 

1  Jerome  v.  McCarter,  94  U.  S.  734,  *  Bank  of  Montreal  v.  Chicago,  C.  & 

738.  W.  R.  R.  48  Iowa,  518;  7  Cent.  L.  J. 

>  Per  Strong,  J.,  in  Jerome  v,  McCar-  867. 
ter,  n^pra, 
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eluded  from  objecting  to  the  effect  of  what  they  had  asked  for 
and  consented  to.^ 

The  necessity  of  the  expeuditure  for  the  proteption  of  the  prop- 
erty is  the  criterion  of  its  propriety .^  Thus,  the  Circuit  Court  of 
the  United  States,  after  an  appeal  of  the  principal  cause  to  the 
Supreme  Court  of  the  United  States,  refused  to  authorize  a  re- 
ceiver in  possession  of  the  property  to  make  any  radical  change 
in  the  condition  of  the  railroad  property,  such  as  purchasing  a 
bridge  across  Galveston  Bay,  or  building  or  contracting  to  use  a 
new  junction  road  through  the  city  of  Houston.^ 

646.  But  the  court  will  not  authorize  expenditures  for  the 
oompletion  of  a  road  unless  it  is  morally  certain  that  the 
property  in  oonsequence  will  sell  for  a  higher  price.  In  the 
case  of  an  insolvent  corporation,  with  a  road  that  is  wrecked, 
a  business  that  is  wholly  local,  and  a  future  in  regard  to  which 
no  certain  prediction  could  be  made,  even  if  the  road  be  put 
in  running  order,  with  an  equipment  of  its  own,  the  court 
will  not  authorize  the  issue  of  certificates  to  raise  money  for 
completing  the  road  except  upon  the  consent  of  all  the  bond- 
holders.* 

It  is  not  a  part  of  the  duty  of  a  court  to  build  railroads,  and 
the  assent  of  all  the  parties  interested  in  the  property  cannot 
make  it  such.  Nor  is  there  any  difference  in  principle  between 
building  a  railroad  and  making  extensive  and  general  repairs  and 
betterments  which  approximate  the  cost  of  original  construction. 
Instead  of  issuing  receivers'  certificates  in  such  case,  the  much 

^  Stanton  r.  Ala.  &  C.  B.  R.  Co.  2  things  to  be  done  at  the  expense  and  to 

Woods,  506.  the  detriment  of  the  bond  and  lion-hold- 

'  Shaw  V.  Railrond  Co.  100  IT.  S.  605;  ers*  and  for  the  benefit  of  the  purchasers, 

Hale  V.  Nashua  &  L.  H.  R.  Co.  60  N.  H.  or  of  a  syndicate  holding  a  majority  in 

333,  341,  per  Allen,  J.  amount  of  the  bonds  and  liens,  having 

*  Cowdrey  v.  Railroad  Co.  I  Woods,  peculiar  advantages  as  bidders,  and  in- 
331.  tending  to  become  purchasers  at  the  sale ; 

*  Investment  Co.  i?.  Ohio  &  N.  W.  R.  for  it  rarely  occurs  that  improvements 
R.  Co.  36  Fed.  Rep.  48,  52.  **  If  the  court  and  betterments  add  to  the  salable  valne 
authorizes  certificates  to  be  issued,  and  of  the  road  anything  near  their  cont.  In 
made  a  lien  npon  the  railroad  superior  to  this  case  the  conrt  cannot  say  that  they 
the  mortgages,  for  the  purchase  and  lay-  would  at  all  increase  the  bids  at  the  sale, 
ing  of  steel  rails,  for  the  purchase  of  which,  in  the  condition  of  the  railroad 
equipment,  and  for  the  completion  of  the  company  and  of  the  road,  is  the  proper 
road,  the  result  may  be  to  cause  those  test."    Per  Sage,  J. 
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more  desirable  plan  is  to  stop  running  the  road  and  speed  the 
foreclosure.^ 

646.  The  proper  functions  of  a  court  of  chancery  in  the 
managrement  of  a  railroad  througrh  a  receiver  are  well  stated  in 
the  case  of  The  Vermont  and  Canada  Railroad  Company  v.  The 
Vermont  Central  Railroad  Company?  Mr,  Justice  Barrett  said : 
^'It  is  fundamental  that,  in  a  receivership  involving  and  requir- 
ing the  carrying  on  of  a  business,  in  order  to  meet  the  exigency 
which  caused  the  necessity  for  it,  and  made  it  the  duty  of  the 
court  to  create  and  maintain  it,  such  receivership  should  not  go 
outside  of  the  subject  and  purpose  of  it,  and  what  is  necessarily 
incidental  thereto.  .  •  •  While  the  current  use  of  the  property 
looked  especially  to  the  realizing  of  net  income,  the  property  it- 
self was  not,  for  that  reason,  to  be  subjected  to  deterioration  and 
waste ;  but  it  should  be  kept  in  proper  condition,  not  only  for 
doing  the  current  business  during  the  receivership,  but  for  con- 
tinuing to  do  it,  without  the  necessity  for  special  and  extraordi- 
nary outlay  on  passing  back  to  the  possession  and  use  of  the 
owners.  But,  for  any  legitimate  purpose,  the  receivership  could 
not  be  extended  to  the  control  and  maintaining  and  repairing 
and  equipping  other  roads,  or  to  the  building  or  buying  of  other 
roads,  or  to  the  control  and  operating  of  lines  of  steamboats,  or 
steamboats  in  the  line  of  other  roads,  even  with  the  view  of 
larger  earnings,  and  larger  net  income  of  the  property  which  is 
the  subject  of  the  receivership.  ...  It  is  fundamental  in  the  law 
that  a  receivership  is  temporary,  —  to  serve  an  existing  exigency 
of  a  tempomry  nature ;  and,  when  that  is  done,  it  is  to  cease. 
The  idea  that  a  court,  in  virtue  of  its  prerogative  in  that  behalf, 
is  to  take  upon  itself  the  office  of  instituting  a  receivership  to  be 
perpetual,  and  to  do  the  duty  of  a  court  in  controlling,  direct- 

1  Ci^it  Co.  V.  Arkansas  Cent.  R.  R.  be  adjadg^  in  each  case,  and  so  great 

Co.  5  McCrary,  23 ;  Shaw  o.  liailroad  Co.  are  the  difficalties  in  arrangiTig  conflict- 

100  U.  S.  605,  612.  ing  rights  among  the  mortgagees  prepar- 

3  50  Vt.  500,  569,  570;  14  Am.  Railw.  atory  to  a  sale  and  reorganization  that 
Rep.  497,  545,  546,  552.  Bat  it  does  not  it  sometimes  happens,  in  spite  of  the  ear- 
follow  that  a  loDg-continaed  receivership  nest  efforts  of  the  court  to  hasten  the  sale 
is  not  sometimes  necessary.  "  The  theory  by  foreclosnre,  that  they  remain  in  the 
is  thnt  our  possession  is  only  temporary,''  custody  of  the  court  for  some  years.'* 
remarked  Judge  Drummond,  in  a  recent  Secor  v.  Toledo,  P.  &  W.  By.  Co.  7  Biss. 
case  in  the  Seventh  Circuit,  "  but  there  is  513. 
generally  such  a  multitude  of  claims  to 
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ing,  and  enforcing  the  administration  in  the  management  of  a 
business,  for  the  profit  and  emolument  of  the  parties  interested, 
and  not  to  serve  a  present  exigency,  rendering  it  necessary  in 
order  to  prevent  a  failure  of  legal  justice  and  right,  has  not  yet 
been  propounded  in  any  book  on  the  subject,  nor  entertained  and 
acted  upon  in  any  case." 

647.  As  a  general  proposition  it  may  be  said  that  the 
necessity  of  the  expenditure  is  the  criterion  of  its  propriety. 
The  necessity  may  be  more  imperative  in  one  instance  than  in 
another.  In  one  class  of  cases  the  necessity  may  be  absolute 
and  direct ;  and  in  another  it  may  be  indirect  and  less  obvious. 

The  wages  of  employees  engaged  in  operating  a  railroad  are  a 
necessary  expenditure ;  and  where  an  employee  sustained  an  in- 
jury in  the  line  of  his  duty,  though  the  company  or  the  receiver 
in  charge  of  its  property  may  not  have  been  guilty  of  any  negli- 
gence, yet  the  receiver  may  be  authorized  as  a  matter  of  policy 
to  pay  the  employee's  wages  for  a  reasonable  time  during  his 
recovery  from  the  injuries  received.^ 

In  a  foreclosure  suit  under  a  mortgage  of  a  consolidated  line, 
the  receiver  was  authorized  to  issue  certificates  for  future  in- 
terest due  upon  prior  mortgage  bonds  of  separate  divisions  of  the 
road  to  bondholders  who  were  willing  to  extend  the  time  of 
payment  of  their  bonds  for  ten  years,  with  the  right  on  the  part 
of  the  receiver  to  pay  them  at  any  time  within  such  period  of 
extension.  This  was  done  in  order  to  prevent  the  disintegration 
of  the  consolidated  line  by  foreclosure  sales  under  the  prior  di- 
visional mortgages.^ 

648.  A  receiver  may  be  authorized  to  tsike  a  lease  of  an- 
other railroad,  where  it  is  manifestly  for  the  interest  of  the 
creditors  and  of  the  company  that  he  should  do  so.^ 

1  Missouri  Pac  Ry.  Co.  v.  Texas  A.  P.  preserve  the  propertj,  and  to  give  to  it 

Rj.  Co.  3d  Fed.  Rep.  701.  additional  value,  not  only  for  the  henefit 

3  In  re  Atlantic,  Mies.  &  Ohio  R.  R.  3  of  the  lien  creditors,  hut  also  for  the  hen- 
Hughes,  320.  efit  of  the  company,  whose  possession  the 

•  Gibert  v.  Washington  City,  V.  M.  &  court  has  displaced  by  the  appointment  of 

G.  S.  R.  R.  Co.  33  Gratt.  (Va.)  586,  603.  a  receiver,  and  by  taking  into  its  own 

"  A  court  of  equity  having  in  charge  the  hands  the  property,  rights,  works,  and 

mortgaged  property  of  a  railroad  com-  franchises  of  the  company.    Any  act,  it 

pany,  is  authorized  to  do  all  acts  that  may  would  seem,  necessary  for  the  protection 

be  necesaary  within  its  corporate  power  to  and  preservation  of  the  property,  is  a  le- 
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549.  When  it  is  necessary  for  the  receiver  to  raise  money 
for  the  purpose  of  repairing  or  operating  a  railroad,  the  court 
may  authorize  him  to  issue  negotiable  certificates  of  indebt- 
edness, which  shall  constitute  a  fii*st  lien  upon  the  property  or 
tlie  proceeds  of  it,  and  shall  be  redeemable  within  a  limited  time, 
or  when  the  property  is  sold  by  the  court.^     The  issuing  of  such 
certificates  is  a  matter  of  hardly  less  importance  than  the  ap- 
pointment of  receivers,  and  should  not  be  authorized  except  after 
full  notice  to  the  parties  interested,  and  ample  opportunity  for 
them  to  be  heard.     The  receiver  should  make  a  detailed  state- 
ment of  the  sums  needed,  and  the  purposes  for  which  they  are 
needed,  and  clear  proof  should  be  adduced  of  the  correctness  of 
this  statement,  and  of  the  necessity  of  raising  the  money.     Such 
certificates  are  not  debts  of  the  company,  but  of  the  receivers, 
backed  by  the  pledged  faith  of  the  court  that  the  property  on 
which  they  are  made  a  charge  is  in  the  possession  of  the  court, 
and  that  it  will  provide  for  the  payment  of  such  certificates  be- 
fore the  property  or  the  proceeds  of  it  shall  pass  out  of  its  con- 
trol.    They  should,  therefore,  be  issued  with  the  utmost  circum- 
spection, and  never  in  excess  of  the  urgent  present  need.^ 

Arf  order  of  court  authorizing  the  issuing  of  receivers'  certifi- 
cates is  a  final  one  from  which  an  appeal  may  be  taken.^ 

550.  Suoh  certificates  may  be  issued  for  material  furnished 
or  for  labor  performed,  as  well  as  for  money  borrowed,  provided 
they  are  issued  for  an  adequate  consideration  received.^  The  re- 
ceivers of  the  New  Jersey  Midland  Railway  Company,  upon  their 
appointment,  found  in  the  possession  of  the  company  several  loco- 
motive engines  and  tenders,  held  under  a  lease  from  the  makers, 

gicimate  and  proper  act,  and  whatever  is  29  N.  J.  Eq.  4.    The  order  authorizing;  the 

manifestly  appropriate  to  such  preserva-  certificates  in  the  latter  case  declared  them 

tion  and  protection,  or  to  the  enhance-  to  be  a  debt  incurred  for  the  benefit  and 

ment  of  the  value  of  the  property,  not  in  protection  of  the  property,  and  to  be  the 

excess  of  the  powers  of  the  corporation,  fir^t  lien  upon  it,  and  on  the  net  receipts, 

will  always  be  upheld  and  enforced  by  rents,  income,  and  profits  of  the  railroad ; 

the  courts."    Per  Christian,  J.  the  net  receipts,  &c.,  to  be  applied  to  the 

1  Taylor  v.  Phila.  &  R.  R.  R.  Co.  14  payment  thereof  before  recourse  ia  had  to 

Phila.  (Pa.)  451,  461  ;  Central  Trust  Co.  the  property  itself. 

0.  Tappan  (N.  Y.),  6  Rail.  &  Corp.  L.  J.  *  Ex  parte  Farmers'  Loan  &  Trust  Co. 

489.  5  Raiiw.  &  Corp.  L.  J.  123. 

>  Meyer  v.  Johnston,  53  Ala.  237,  336 ;  «  Taylor  r.  Phila.  &  R.  R.  R.  Co.  supra ; 

Hoover  v,  Montclair  &  G.  L.  E.  Ry.  Co.  People  u.  Erie  Ry.  Co.  64  How.  (N.  Y.) 
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which  provided  that,  upon  the  payment  in  full  of  all  the  rent  re- 
served, the  property  should  belong  to  the  railway  company.  The 
receivers  requested  the  owners  of  the  engines  and  tenders  to  leave 
them  in  their  possession  for  the  use  of  the  road,  promising  to 
apply  to  the  court  for  authority  to  pay  the  rent  due  under  the 
lease,  and  on  the  faith  of  this  promise  the  owners  permitted  the 
property  to  remain  in  their  hands.  The  receivers  afterwards  ob- 
tained authority  to  issue  certain  certificates  of  indebtedness,  to 
be  used  for  the  purposes  of  their  trust,  among  which  was  the  pay- 
ment of  the  rent  which  had  become  due  upon  the  engines. 

The  receivers  offered  to  deliver  certificates  so  obtained  in  pay- 
ment for  the  rent,  and  the  offer  was  accepted.  They  were,  how- 
ever, notified  by  pei*8ons  interested  in  the  mortgage  bonds  of  the 
road  not  to  deliver  the  certificates,  because  the  property  was  not 
worth  the  amount  agreed  to  be  paid  for  it,  and  the  receivers  ac- 
cordingly refused  to  deliver  the  certificates.  An  application  was 
made  by  the  owners  of  the  engines  to  compel  the  receivers  to 
deliver  the  certificates  to  them,  but  the  chancellor  held  that  the 
receivers  were  not  bound  to  deliver  the  certificates  in  payment  of 
particular  items  of  expense,  the  propriety  of  the  payment  of  which 
wjis  not  before  the  court ;  but  they  were  authorized  by  the  court 
to  purchase  the  locomotives  and  tenders  at  their  true  value,  and 
to  pay  for  them  in  the  certificates ;  otherwise  the  owners  of  this 
rolling  stock,  having  the  power  at  any  time  to  take  the  property, 
might  do  so,  and  they  should  be  allowed  just  compensation  for 
the  use  of  it  since  it  had  been  in  the  hands  of  the  receivers.^ 

II.  Priority  of  Meceivera*  Certificates. 

651.  The  question  of  the  priority  of  receivers*  certifioates 
and  loans  over  ezistingr  mortgra^e  liens  has  not  very  often  been 
a  matter  of  litigation  ;  because  in  almost  all  instances  in  which 
the  courts  have  authorized  receivers  to  borrow  money  and  make 
their  obligations  a  first  lien  upon  the  property,  the  mortgagees 
have  themselves  asked  for  the  orders  for  these  purposes  in  ad- 
vance,^ or  have  expressly  assented  to  the  making  of  them,  and,  of 

1  Coe  0.  N.  J.  Midland  Ry.  Co.  27  N.  J.  Vemiont  &  C.  R.  R.  Co.  v.  Vermont  Cen* 

£q.  37.  tral  U.  R.  Co.  50  Vt.  500;  and  Hoover  v. 

3  As  in  Kenned  J  v.  St.  Panl  &  P.  R.  Montclair  ft  G.  L.  E.  Ry.  Co.  29  N.  J.  £q. 

R.  Co.  2  DiH.  448  ;  5  Dill.  519;  Stanton  4;  Central  Tmat  Co.  v.  Seaaongood,  130 

V.  Ala.  &  C.  R.  R.  Co.  2  Woods,  506 ;  U.  S.  482. 
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course,  they  are  in  such  cases  precluded  from  afterwards  claiming 
any  priority  over  the  lien  thus  crisated  for  the  purpose  of  pre- 
serving the  mortgaged  property.  But  it  is  claimed  that  courts  of 
equity  have  authority,  without  the  consent  of  mortgagees,  to  order 
receivers  to  borrow  money,  and  to  bind  the  property  in  their 
hands  for  the  payment  of  the  loans.  This  authority,  if  it  exists 
at  all,  is  not,  however,  altogether  discretionary ;  the  judicial  dis- 
cretion is  limited  by  settled  principles  of  equity.^  Aside  from 
any  consideration  of  the  mortgagor  and  others  having  the  right 
to  redeem,  against  whom  a  court  of  equity  has  power  analogous 
to  that  of  a  mortgagee  in  possession  to  incur  charges  for  the  pres- 
ervation and  repair  of  the  property  it  has  taken  possession  of 
through  its  receiver,  a  court  of  chancery  has  no  power  to  impair 
the  obligation  of  a  mortgage  contract,  by  creating  a  superior  lien 
without  the  mortgagee's  consent,  unless  it  be  in  the  exercise  of  a 
like  equitable  power  of  preserving  and  protecting  the  property. 
The  law  does  not  permit  the  obligation  of  contracts  to  be  im- 
paired. ^'  The  Constitution  of  the  United  States  inhibits  even  a 
state  from  doing  an  act  which  shall  have  that  effect.  And,  cer- 
tainly, a  court,  which  is  a  portion  of  the  government  of  the  state, 
cannot  have  a  power  which  is  denied  to  the  state  in  convention 
assembled.  If,  therefore,  the  action  of  a  chancellor  in  this  cause 
goes  to  the  extent  of  taking  the  property  of  the  defendant  corpo- 
ration into  his  hands  for  the  purpose,  through  his  appointees,  of 
completing  an  unfinished  work,  or  of  enlarging  or  improving  a 
finished  one,  beyond  what  is  necessary  for  its  preservation,  and  to 
that  end  of  raising  money,  by  charging  the  railroad  and  its  ap- 
purtenances  with  liens  which  are  to  supersede  older  ones,  without 
the  consent  of  the  holders  of  these,  he  has  inadvertently  passed 
beyond  the  boundaries  of  a  chancellor's  jurisdiction.  In  our 
opinion,  no  such  power  is  vested  or  resides  in  any  judicial  tri- 
bunal." a 

But  for  the  preservation  and  management  of  the  property  the 
court  may  authorize  a  receiver  to  borrow  money  and  to  make  the 
loan  a  lien  upon  the  property ;  and  the  priority  of  such  lien  is 
not  affected  by  the  fact  that  the  suit  in  which  the  receiver  was 
appointed  was  not  brought  by  the  bondholders  or  their  trustee.^ 

^  Meyer  v.  Johnston,  53  Ala.  237,  345.  *  Union  Trnst  Co.  v,  HI.  Midland  Rjr. 

^  Per  Manning,  J.,  in  Mejer  v.  John-    Co.  117  U.  S.  434;  Wallace  v.Loomis,  97 
ston,  sup-a,  U.  S.  146. 
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The  question  of  the  priority  of  receivers'  certificates  may  arise 
with  reference  to  three  classes  of  creditors :  first,  with  reference 
to  the  bondholders  secured  by  the  mortgage  for  the  enforcement 
of  which  the  receiver  was  appointed ;  second,  with  reference  to 
prior  mortgagees ;  and,  third,  with  reference  to  subsequent  mort- 
gagees. Owners  of  the  equity  of  redemption  stand  in  the  same 
legal  relation  to  such  certificates  as  subsequent  mortgagees,  since 
they  have  the  same  right  of  redemption, 

652.  When  bondholders,  or  trustees  in  their  behcdf,  after 
obtainingr  the  appointment  of  receivers,  have  petitioned  that 
they  might  be  allovT^ed  to  borrovT^  money  on  the  credit  of  the 
property,  there  can  be  no  question  that  they  waive  the  priority 
secured  to  them  by  their  mortgage  in  favor  of  such  debts.  Even 
when  their  waiver  is  not  expressly  made,  it  is  implied  under  such 
circumstances.  Moreover,  even  if  such  petition  be  not  .made  by 
or  in  behalf  of  such  bondholders,  but  by  the  receiver  himself,  or 
by  any  other  creditors,  if  the  bondholders  or  mortgage  trustees, 
being  parties  to  the  proceedings  and  before  the  court,  make  no 
objection  to  the  creating  of  such  debts  and  liens  upon  the  prop- 
erty by  the  receivers,  they  cannot  afterwards  object  to  according 
priority  to  the  liens  so  created.^ 

If  a  mortgagee  has  procured  the  appointment  of  a  receiver, 
with  power  to  control  and  operate  the  mortgaged  railroad,  he 
cannot  well  object  to  the  depreciation  of  his  mortgage  security 
through  expenses  incurred  by  the  receiver  for  these  purposes,  but 
he  may  properly  object  to  any  expenses  incurred  previous  to 
SQch  appointment.^ 

563.  When  receivers  have  obtained  loans  upon  the  credit 
of  the  property  with  the  knowledge  and  assent  of  all  the  pax- 
ties  interested  in  the  property,  such  parties  are  estopped  to  deny 
that  such  loans  are  entitled  to  priority  of  payment  from  the  assets 
of  the  trust ;  and  they  are  also  estopped  to  deny  that  the  receivers 
were  at  the  time  the  loans  were  made  strictly  receivers,  because 

^  f  §  661,  MS ;  Humphreys  v.  Allen,  101  >  Metropolitan  Trast  Co.  v.  Tonawanda 
111.  490 :  Metropolitan  Trost  Co.  v.  Tona-  V.  &  C.  R.  R.  Co.  fupra,  per  Danforth,  J. ; 
wanda  V.  &  C.  R.  R.  Co.  103  N.  Y.  245,  Vatable  v.  N.  Y..  L.  E.  &  W.  R.  R.  Co.  96 
reversing  40  Hon,  80.  N.  Y.  49 ;  Hand  v,  SaTannah  &  C.  R.  R. 

Co.  17  S.C.  219. 
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the  specific  purpose  for  which  they  were  appointed  had  beea 
accomplished.  It  is  in  such  case  immaterial  whether  they  were 
acting  strictly  as  receivers  or  not.  Purchasers  of  the  securities 
issued  by  them,  having  relied  upon  their  apparent  authority,  are 
entitled  to  protection ;  and  the  parties  in  interest  who  gave  the 
receivers  the  power  or  opportunity  to  act,  must  bear  the  burden 
of  the  consequences.^ 

Bondholders  who  have  at  public  meetings  chosen  committees  to 
advise  with  receivers  as  to  the  management  of  the  property  are 
bound  by  the  acts  of  such  committees  vidthin  the  scope  of  their 
authority ;  and  the  consent  or  advice  of  such  committees  that 
loans  be  issued  by  the  receivers  for  the  benefit  and  conservation 
of  the  property  is  a  matter  within  the  authority  of  such  commit- 
tees, and  binds  the  bondholders.^ 

554.  Upon  the  question  of  the  power  of  courts  to  give  re- 
ceivers' loans  precedence  over  existing  mortgages  there  are 
conflicting  adjudications.  It  is  claimed  on  the  one  hand  that 
this  power  is  confined  to  cases  in  which  the  prior  mortgagees, 
either  expressly  or  impliedly,  consent  to  the  making  of  such  loans ; 
and  that  to  attempt  this  without  such  consent  would  be  an  inva- 
sion of  the  right  of  property  by  the  tribunals  whose  duty  it  is  to 
protect  this  fundamental  right.  But,  on  the  other  hand,  it  is 
claimed  that  where  it  is  necessary  to  raise  money,  not  to  extend 
or  improve  an  existing  road,  but  to  repair  and  preserve  a  road 
which  the  court  has  taken  custody  of  at  the  suit  of  a  junior  mort- 
gagee, it  would  be  competent  for  the  court  to  authorize  the  rais- 
ing of  money  by  loans  upon  the  credit  of  the  entire  property, 
making  them  a  lien  upon  it  in  preference  to  the  senior  mortgages. 
Otherwise,  it  is  said,  it  might  be  practically  impossible  for  the 
court  to  give  any  protection  to  a  junior  mortgagee.  The  prop- 
erty might  be  amply  sufiicient  to  meet  a  prior  mortgage  in  any 
event,  so  that  the  bondholders  under  it  might  be  opposed  to  any 
expenditure  upon  the  property,  even  to  keep  it  in  repair  and  in 
operation,  when  such  expenditure  might  involve  the  raising  of 
money,  by  creating  liens  therefor  which  should  override  their 
mortgage ;  while  it  might  be  evident  that,  by  judiciously  repair- 
ing and  operating  the  road,  the  property  might  finally  be  disposed 

1  LaogdoD  V,  Vt  & C.  B.R. Co. 53  Vt        ^  Langdon  v,  Vt.  ft  C.  R.  B  Ca  st^pro, 
i2S. 
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of  at  a  price  sufficient  to  pay  not  only  the  first  mortgage,  but  as 
well  the  junior  mortgage.  Moreover,  after  the  court  has  once 
taken  the  property  into  its  custody,  it  would  be  its  duty,  in  behalf 
of  all  the  parties  iii  interest,  to  take  care  of  it,  and  not  allow  it  to 
go  to  decay ;  and,  if  this  cannot  be  done  out  of  the  income  of  the 
property,  it  would  seem  to  follow  that  it  would  then  be  the  duty 
of  the  court  to  authorize,  for  this  purpose,  the  raising  of  money 
upon  the  credit  of  the  property  itself. 

Such  was  the  course  adopted  by  the  Supreme  Court  of  Alabama 
in  the  recent  important  case  of  Meyer  v.  JohriBton}  A  receiver 
having  been  appointed  upon  the  application  of  a  junior  mortgagee, 
the  court  approved  his  issuing  of  first  lien  certificates  of  indebted- 
ness, under  the  chancellor's  direction,  in  opposition  to  the  will  of 
prior  lien-holders.  In  addition  to  the  duty  of  the  court  to  preserve 
the  property  in  its  custody,  the  public  nature  of  railroads  was  con- 
sidered. 

655.  As  regards  the  debts  which  receivers  may  incur,  cases 
arisiner  under  railroad  receiverships  are  to  be  distingmshed 
from  all  others.  The  public  have  an  interest  in  the  successful 
and  continued  operation  of  railroads ;  and  the  courts  sometimes 
authorize  expenditures  by  receivers  of  railroad  companies,  to 
secure  their  uninterrupted  operation,  which  they  would  not  au- 
thorize receivers  of  ordinary  business  corporations  to  make.  By 
reason  of  the  public  character  of  railroad  corporations,  the  courts 
exercise  a  broad  and  comprehensive  jurisdiction  in  authorizing 


1  53  Ala.  237,  348.  <<If  it  were  not 
for  the  public  quality  belonging  to  them, 
for  the  injury  that  would  be  done  to  the 
interests  of  whole  communities  that  have 
become  dependent  on  a  railroad  for  ac- 
commodation in  a  thousand  things,  a 
chancellor  might  say  to  the  parties  most 
interested,  Uuless  you  famish  means  for 
the  protection  of  this  property,  which 
does  not  itself  afford  an  adequate  income 
for  the  purpose,  it  may  become  a  dilapi- 
dated and  useless  wreck.  But  the  incon- 
venience and  loss  which  this  would  inflict 
on  the  population  of  large  districts, 
conpled  with  the  benefit  to  parties  who, 
perhaps,  are  powerless  to  take  care  of 
themaelyes,  of  preventing  the  rapid  di- 


minution of  value,  and  derangement  and 
disorganization  that  would  otherwise  re- 
sult, seem  to  require  —  not  for  the  com- 
)iletion  of  an  unfinished  work,  or  the  im- 
provement, beyond  what  is  necessary  for 
its  preservation,  of  an  existing  one,  but 
to  keep  it  up,  to  conserve  it  as  railroad 
property,  if  the  court  has  been  obliged  to 
take  possession  of  it  —  that  the  court 
should  borrow  money  for  that  purpose, 
if  it  cannot  otherwise  do  so  in  sufficiently 
large  sums,  by  causing  negotiable  certifi- 
cates of  indebtedness  to  be  issued,  consti- 
tuting a  first  lien  on  the  proceeds  of  the 
property,  and  redeemable  when  it  is  sold 
or  disposed  of  by  the  court." 
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expenditures  by  receivers  of  such  corporations,  and  in  giving  such 
expenditures  priority  of  payment  over  the  liens  of  existing  mort- 
gages. But  as  regards  other  corporations  the  courts  deem  it  ^^  un- 
wise to  extend  their  power  in  dealing  with  propei*ty  in  the  hands 
of  receivers,  to  the  practical  subversiou  or  destruction  of  vested 
interests.  It  is  best  for  all  that  the  integrity  of  contracts  should 
be  strictly  guarded  and  maintained,  and  that  a  rigid,  rather  than 
a  liberal,  construction  of  the  power  of  the  court  to  subject  prop- 
erty in  the  hands  of  receivers  to  charges,  to  the  prejudice  of 
creditors,  should  be  adopted."  ^ 

The  fact  that  a  hotel  company  owes  debts  for  labor  creates  no 
equity  for  their  payment  in  preference  to  the  bondholders.^  The 
further  fact  that  the  laborers  become  riotous,  and  that  much  of 
the  corporate  property  may  probably  be  destroyed  or  seriously 
injured  but  for  loans  obtained  on  receivers'  certificates,  does  not 
show  an  emergency  for  the  use  of  receivers'  certificates  for  the 
preservation  of  the  property.  To  the  state  belongs  the  duty  of 
preserving  order,  and  of  repressing  and  punishing  crime ;  and  it 
was  the  duty  of  the  receiver  to  secure  the  intervention  of  the 
public  authorities  to  suppress  the  threatened  riot,  and  to  protect 
the  company's  property.  While  it  it  difficult  to  define  by  rule 
what  expenses  for  the  preservation  of  the  property  the  court  may 
authorize  a  receiver  to  incur,  it  is  clear  that  there  must  be  some- 
thing approaching  a  demonstrable  necessity  to  justify  an  infringe- 
ment of  the  rights  of  a  mortgagee  by  issuing  certificates  which 
shall  take  precedence  of  the  mortgage  lien.^ 

666.  Receivers'  certificates  are  subject  to  the  rights  of  par- 
ties havingr  prior  liens  who  have  not  been  brought  before  the 
court.  Such  lien-holders  are  entitled  to  contest  the  necessity, 
validity,  effect,  and  amount  of  such  certificates  after  they  have 
been  issued,  in  the  same  manner  as  they  might  if  such  questions 
were  then  first  presented,  and  the  court  must  then  declare  such 
certificates  to  be  superior  or  subordinate  to  such  prior  liens,  as 
equity  may  require.* 

J  Raht  V.  Attrill,  106  N.  Y.  423;  13  N.  •  Raht  i\  Attrill,  supra. 

£.  liep.  282,  286,  per  Andrews,  J.  *  Hervey  v.  111.  Midland  Ky.  Co.  28 

3  Metropolitan   Trust    Co.    v,   Tona-  Fed.  Rep.  169,  176.    Mr.  Jastice  Harlan, 

wanda  V.  &  C.  R.  R.  Co.  103  N.  Y.  245 ;  delivering  the  opinion,  said :  "  While  the 

8  N.  £.  Rep.  488.  coart,  under  some  circumstances,  and  for 
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567.  A  receiver  oontractiDfir  debts  iinder  a  consent  order 
merely  acts  as  the  agent  of  the  consenting  bondholders,  and 
the  debts  so  contracted  are  not  binding  upon  bondholders  who 
refused  their  consent.  ThuQ,  where  an  extension  of  a  road  was 
built  by  a  receiver  under  an  order  consented  to  by  a  part  only 
of  the  bondholders,  without  a  reference,  and  the  extension  was 
pledged  for  the  cost  of  its  construction,  it  was  held  that  the 
lien  for  building  the  extension  was  good  as  against  the  consenting 
bondholders.  The  mortgage  lien,  however,  covered  this  exten- 
sion as  after-acquired  property  subject  to  such  lien  for  the  build- 
ing of  it,  and  the  entire  property,  including  the  extension,  having 
been  sold  under  the  mortgage,  it  was  held  that  a  bondholder  who 
had  refused  his  consent  to  the  extension,  and  whose  interest  was 
expressly  excepted  in  the  consent  order,  was  entitled  to  his  full 
share  of  the  whole  proceeds  of  sale  under  the  mortgage,  without 
reference  to  the  lien  for  building  the  extension.^ 


568.  The  courts  may  place  the  burden  of  doubtftd  ex- 
penditures upon  the  bondholders  who  ask  for  them,  by  direct- 
ing that  the  certificates  shall  not  be  a  charge  upon  the  interest, 
nor  affect  the  lien  of  the  non-consenting  bond  and  lien-holders. 
Authority  to  issue  certificates  under  such  a  restriction  may  be 
accompanied  by  a  reservation  to  the  consenting  bondholders  of  the 
right  at  a  future  time  to  move  to  enlarge  the  order  so  as  to  charge 
also  the  non-consenting  bond  and  lien-holders,  with  the  under- 
standing that  the  showing  must  be  so  strong  as  to  make  it  quite 
clear  to  the  court  that  the  salable  value  of  the  road  is  so  increased 


some  parposes,  and  in  advance  of  the 
prior  lien-holders  being  made  parties,  may 
haye  jurisdiction  to  chaige  the  property 
with  the  amount  of  receiyers'  certificates 
issued  by  its  authority,  it  cannot,  'without 
giving  such  parties  their  day  in  court,  de- 
prive them  of  their  priority  of  lien.  When 
snch  prior  lien-holders  are  brought  before 
the  court,  they  become  entitled,  upon  the 
plainest  principles  of  justice  and  equity, 
to  contest  the  necessity,  validity,  effect, 
and  amount  of  all  such  certificates,  as 
fully  as  if  such  questions  were  then  for 
the  first  time  presented  for  determination. 
If  it  appears  that  they  ought  not  to  have 
been  made  a  charge  upon  the  property 


superior  to  the  lien  created  by  the  mort- 
gages, then  the  contract  rights  of  the 
prior  lien-holders  must  be  protected.  On 
the  other  hand,  if  it  appears  that  the  court 
did  what  ought  to  have  been  done,  even 
had  the  trustee  and  the  bondholders  been 
before  it  at  the  time  the  certificates  were 
authorized  to  be  issued,  the  property 
should  not  be  relieved  from  the  charge 
made  upon  it  for  its  protection  and  pres- 
ervation." Affirmed  in  Union  Trust  Ca 
p.  Illinois  M.  Ry.  Co.  117  U.  S.  434,— a 
yery  important  decision. 

1  Hand  v.  Savannah  &  C.  B.  B.  Ca  17 
S.  C.  219. 
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by  the  improvements  and  betterments  as  to  make  it  equitable  to 
require  the  non-consenting  bond  and  lien-holders  to  pay  their 
ratable  proportion  of  the  oost.^ 

559.  The  court  oannot,  by  authorismer  a  receiver  to  create 
liens  upon  the  property,  displace  or  impair  the  mortga«ree*8 
rigrhts  of  property,  any  more  than  the  legislature  can  impair  the 
obligation  of  a  contract.  The  court  has  power  while  in  possession 
of  property  to  protect  it  from  loss  and  destruction,  and  to  pre- 
serve it  in  the  condition  in  which  it  was  received ;  and  for  this 
purpose  it  may  authorize  the  expenditure  from  the  income  of  the 
property  of  whatever  is  absolutely  necessary  for  its  preservation ; 
and  may  do  this  as  against  any  and  all  parties  interested.  The 
extent  of  this  power  is  measured  by  the  absolute  necessity  of  the 
expenditure  for  the  protection  of  the  property  of  which  the  court 
has  taken  charge.^  This  expenditure  is  a  matter  of  duty  with  the 
court,  and  not  a  matter  of  discretion.  When  the  limit  of  such 
actual  necessity  is  passed,  the  consent  express  or  implied,  of  those 
whose  rights  of  property  will  be  affected,  must  be  had.  If  large 
expenditures  are  to  be  made  to  put  a  raih'oad  into  condition  to  be 
operated  by  a  receiver,  if  a  new  road  is  to  be  built,  or  a  part  of 
the  existing  road  is  to  be  rebuilt,  or  if  new  rolling  stock  is  to  be 
purchased  for  it,  the  debts  incurred  for  these  purposes  should  have 
the  sanction  of  the  mortgagees  of  the  property.  If  such  mort- 
gagees are  not  parties  to  the  suit  in  which  the  receiver  was  ap- 
pointed, they  should  be  summoned  in  before  the  granting  of  any 
petition  to  charge  the  property  with  such  debts.^  When  prior 
mortgagees  do  not  assent  to  receivers^  liens,  these  should  be  made 
expressly  subject  to  the  prior  mortgages.* 

The  building  of  a  considerable  extension  of  a  railroad  by  a  re- 
ceiver can  only  be  authorized  under  some  peculiar  exigency  under 
which  such  extension  is  necessary  in  order  to  protect  the  mort- 
gage bondholders  and  others  having  interests  in  the  property. 

Undoubtedly  the  court  might  authorize  such  an  extension  with 

• 

^  Inyestment  Co.  v.  Ohio  &  N.  W.  R.        '  See  In  re  Regent's  Canal  Iron  Works 

R.  Co.  36  Fed.  Rep.  48.  Co.  L.  R.  3  Ch.  D.  411 ;  slated  in  §  679; 

>  Hand  v.  Savannah  &  C.  R.  R.  Co.  17  and  see  article  13  Am.  Law  Rev.  40,  Oc- 

S.  C.  219.  270,  per  McGowan  J.,  quoting  tober,  1878,  on  "Postponing  Priorities  of 

text ;  Metropolitan  Trust  Co.  v.  Tona-  First  Mortgage  Liens,"  by  Jndge  Clajton. 
wanda  V.  &  C.  R.  R.  Co.  103  N.  Y.  245,        *  As  was  done  /n  re  United  States  Roll- 

249,  per  Danforth,  J.  ing  Stock  Co.  55  How.  (N.  Y.)  Pr.  286. 

474 


PBIOBITY  OF  BECEIVERS'  CERTIFICATES.      [§§  560,  661. 

the  consent  of  such  bondholders,  or  in  a  proceeding  to  which  the 
bondholders  or  their  representatives  were  made  parties.  But  cer- 
tificates for  such  a  purpose  issued  without  the  consent  express  or 
implied  of  such  bondholders  would  not  displace  their  prior  lien 
under  the  mortgage.^ 

660.  Beoeiver*s  debts,  and  claims  against  him  for  servioes, 
supplies,  and  the  expenses  of  management,  cannot  ordinarily 
be  paid  out  of  the  proceeds  of  the  mortgciged  property,  when 
this  is  insufficient  to  pay  the  mortgage  debt.  The  mortgage  is  a 
lien  upon  the  property  itself ;  but  without  special  provision,  it  is 
no  lien  upon  the  income.  A  receiver  may  pay  the  necessary  ex- 
penses of  running  the  road,  including  damages  to  persons  and 
property  inflicted  in  the  course  of  the  business  of  the  road,  out  of 
the  income  in  his  hands,  which  may  be  called  the  receiver's  fund. 
There  are  cases  where  the  court  will  declare  an  equity  on  account 
of  additions  made  to  the  value  of  the  mortgaged  property  through 
labor  done  or  supplies  furnished.  ^^  But  it  seems  to  us  as  a  gen- 
eral rule,"  say  the  Supreme  Court  of  South  Carolina,  *^  that  this 
equity  must  be  limited  to  the  existence  of  income.  The  very 
fact  that  it  is  thought  necessary  to  invoke  the  doctrine  of  diver' 
sion  shows  that  in  this  respect  there  is  a  difference  between  ^  in- 
come '  and  *  eorpusJ*  As  the  mortgagor  himself  could  not  contract 
debts  to  displace  liens  upon  the  corpus^  it  is  not  clearly  perceived 
how  the  court  can  give  that  effect  to  debts  contracted  by  the 
receiver,  who  has  nothing  whatever  to  do  with  the  finances  of  the 
company  except  the  money  which  arises  from  the  income.  Pos- 
sibly the  court  might  do  so  in  an  extraordinary  case,  where  it 
clearly  appeared  that  the  debt  was  contracted  at  the  instance  of 
the  mortgagees  and  for  their  benefit,  but  not  in  an  ordinary  case 
of  excess  of  expenditures  over  income,  without  express  authority 
to  contract  debts  upon  the  faith  of  the  property."  ^ 

661.  The  court  cannot  authorize  reoeivers'  certifioates  for 
the  payment  of  labor  and  servioes  in  operatingr  the  road  prior 
to  their  appointment,  and  make  them  a  lien  prior  to  the  mort- 
gage.^   The  argument  that  the  value  of  the  mortgage  lien  has 

^  Snow  V,  Wlntlow,  54  Iowa,  200.  8.  C.  219,  270.    See,  also,  Ex  parU  Caro- 

>  Hand  v,  SaTannah  &  C.  R.  R.  Co.  17    lina  Nat.  Bank,  18  S.  C.  289. 

*  See  §§  607,  600. 
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been  enhanced  by  such  labor  cannot  avail  to  support  such  a 
prioi-ity  to  those  who  hold  the  position  of  general  creditors.  There 
may  be  an  equity  in  favor  of  laborers  for  services  rendered  within 
a  limited  time  before  the  appointment  of  a  receiver  to  be  paid  out 
of  income  in  the  receiver*s  hands ;  but  in  no  case  can  a  general 
creditor,  however  meritorious  the  consideration  of  his  claim,  be 
given  a  priority  over  a  lien  contracted  for  and  in  force  when  his 
debt  was  created.^ 

A  receiver  appointed  under  a  statute  to  enforce  a  statutory  lien 
in  favor  of  a  state  has  no  power  to  contract  debts  to  be  paid  other- 
wise than  out  of  the  earnings  of  the  road.' 

562.  When  receivers'  oertificatea  are  issued  on  orders  made 
without  prior  notice  to  mortgage  trustees  or  bondholders,  the 
receiver  and  those  who  loan  money  to  him  on  such  certificates 
take  the  risk  of  such  action  as  the  court  may  finally  take  in  re- 
gard to  the  loans.  It  is  open  to  such  trustees  or  bondholders  at 
any  subsequent  time  to  contest  such  certificates  when  it  is  at- 
tempted to  give  them  priority  over  their  mortgage  security.* 

In  such  case  the  approval  of  the  orders  by  the  mortgage  trus- 
tee, in  common  with  others,  acting  in  his  capacity  of  a  director 
and  stockholder,  does  not  estop  the  bondholders  from  obtaining 
a  review  of  the  order.* 

An  order  directing  repairs  to  be  made  and  the  issuing  of  certif- 
icates of  indebtedness  can  only  be  made  upon  motion  and  after  a 
proper  investigation  and  hearing.^ 

663.  Neither  the  mortgagor  nor  his  assignees  oan  ques- 
tion the  priority  of  receivers*  certificates.  In  a  recent  case 
before  the  Supreme  Court  of  the  United  States,^  it  appeared  that 
the  Lake  Superior  Ship  Canal,  Railroad,  and  Iron  Company,  after 
executing  two  mortgages  of  its  property,  including  a  large  land 

1  Metropolitan  Trnst  Co.  r.  Tonawanda  *  Union  Trust  Co.  o.  Illinois  M.  R.  R. 

V.  &  C.  R.  R.  Co.  103,  N.  Y.  245,  revere-  Co.  117  U.  S.  434,  456;  6  Sup.  Ct  Rep. 

infT  40  Hun,  80.    Priority  is  now  given  in  809  ;  Raht  r.  Attrill,  106  N.  Y.  423 ;  13 

Kew  York  by  statute  to  claims  for  wages.  N.  E.  Rep.  282. 

Laws  1885,  ch.  376.  *  Raht  v.  Attrill,  tupra. 

See,  also,  Hand  v.  Savannah  &  C.  R.  *  Ex  parte  Mitchell,  12  S.  C.  83. 

R.  Co.  17  S.  C.  219,  270.  *  Jerome  v.  McCarter,  94  U.  S.  734. 

3  State  V.  Edgefield  &  K.  R.  R.  Co.  6 
Lea  (Teon.),  353. 
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grant  from  the  United  States,  made  default  in  the  payment  of  in- 
terest, and  a  receiver  was  appointed.  The  receiver,  in  order  to 
obtain  money  necessary  for  completing  the  canal,  and  to  save  the 
land  grant,  obtained  an  order  of  court  authorizing  him  to  create 
and  sell  certificates  of  indebtedness  to  the  amount  of  $500,000, 
secured  by  a  mortgage  of  all  the  property,  which  was  to  be  prior 
in  right  to  all  other  mortgages.  The  creditors  secured  by  the  ex- 
isting mortgages  appear  not  to  have  asked  for  this  order,  but  they 
were  all  there  in  court  and  did  not  object  to  it.  The  company 
afterwards  having  gone  into  bankruptcy,  the  assignees  were  made 
parties  to  the  foreclosure  suit,  and  objected  to  the  priority  ac- 
corded by  the  decree  of  foreclosure  to  the  certificates  issued  by  the 
receiver.  But  the  court  held  that  neither  the  mortgagor  nor  his 
assignee  in  bankruptcy  could  object  to  the  order  in  which  the  pri- 
ority of  valid  and  subsisting  liens  on  the  premises  is  fixed  by  the 
decree.  It  could  make  no  difference  to  them  whether  the  certifi- 
cates are  paid  before  other  liens  are  discharged,  or  after  all  the 
debts  secured  by  mortgage  have  been  satisfied.  The  assignees 
can  take  nothing  until  all  liens  on  the  assigned  property  have 
been  removed.  ^'  It  would  be  superfluous/'  said  Mr.  Justice 
Strong,  delivering  the  judgment  of  the  court,  *'  to  spend  much 
time  in  considering  the  power  of  the  court  to  confer  the  authority 
upon  its  receiver  that  it  attempted  to  confer.  As  a  court  of 
equity,  having  the  mortgaged  property  in  charge,  it  was  its  plain 
duty  to  preserve  it,  not  only  for  the  benefit  of  the  lien  creditors, 
but  also  for  the  benefit  of  the  company  whose  possession  the 
court  had  displaced.  Under  the  provisions  of  the  acts  of  Con- 
gress, granting  the  lands  covered  by  the  mortgages,  the  lands 
reverted  to  the  United  States,  unless  the  ship  canal  should  be 
finished  within  a  fixed  period,  and  that  period  was  passing  away 
when  the  order  was  granted  to  the  receiver  to  raise  money  for 
completing  the  canal,  by  the  issue  of  certificates  secured  by  his 
mortgage.  The  canal  was  unfinished,  and  there  were  in  the  re- 
ceiver's hands  no  funds  to  finish  it.  Hence,  there  was  a  neces- 
sity for  making  the  order  which  the  court  made,  —  a  necessity 
attending  the  administration  of  the  trust  the  court  had  under- 
taken. The  order  was  necessary  alike  for  the  lien  creditors  and 
for  the  mortgagors ;  whether  the  action  of  the  court  could  make 
the  receiver's  mortgage  superior  in  right  to  the  mortgages  which 
existed  when  it  was  made,  it  is  hopeless  to  inquire.     None  of  the 
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creditors  secured  by  those  other  mortgages  objected  to  the  order 
when  it  was  made,  though  they  were  all  then  in  court.  None  of 
them  object  to  its  lien  or  its  priority  now.  And  we  think  the 
appellants,  either  as  representatives  of  their  assignors  or  of  gen- 
eral creditors,  cannot  be  heard  to  object.  Beyond  doubt,  they 
would  not  be  entitled  to  a  return  of  the  property  discharged  from 
liability  for  the  receiver*s  certificates  remaining  unpaid,  even  if 
all  the  other  mortgages  were  satisfied.  As  against  them  the  cer- 
tificates are  certainly  charges  upon  the  property,  and  they  have, 
therefore,  no  right  to  complain  of  the  decree,  which  gives  the 
certificates  priority  to  other  liens." 

564.  Provision  is  made  by  statute  in  a  few  states  that  re- 
ceivers may  be  authorized  to  borrow  money  and  create  liens  upon 
the  property.  Thus  in  Vermont  ^  it  is  provided  that  the  court 
of  chancery  shall  have  power  to  authorize  the  receivers  or  man- 
agers of  property  in  the  course  of  administration  in  such  court, 
when  the  interest  of  the  parties  or  property  shall  require  it,  to 
borrow  money  as  it  may  be  needful  for  the  proper  and  convenient 
discharge  of  their  duties,  at  a  rate  not  exceeding  eight  per  cent., 
and  on  such  other  terms,  conditions,  limitations,  and  security  as 
shall  to  the  court  seem  fit.  But  it  is  provided  that  nothing  con- 
tained in  this  act  shall  be  construed  to  prevent  such  receivers  or 
managers  from  borrowing  money  for  temporary  purposes  in  the 
same  manner  they  could  before  the  passage  of  this  act. 

In  New  Jersey  ^  the  receiver  of  an  insolvent  railroad  company 
is  empowered  to  operate  the  road  for  the  use  of  the  public,  and 
all  expenses  incident  to  the  operation  of  such  road  are  declared 
to  be  a  first  lien  on  the  receipts,  to  be  paid  before  any  other  in- 
cumbrance whatever. 

In  Ohio  3  it  is  provided  that  the  earnings  of  a  railroad  in  the 
hands  of  a  receiver,  and  all  other  moneys  coming  into  his  hands 
as  such  receiver,  shall  be  applied  first  to  pay  costs  and  expenses  of 
the  suit  in  which  he  was  appointed,  and  the  expenses  of  operating 
and  managing  the  road,  including  all  materials  and  supplies  pro- 
cured by  him  therefor,  and  also  liabilities  incurred  by  him  in  such 
operation  and  management;  and  that  all  judgments  recovered 

1  Gen.  Stat.  1870,  p.  924;  Acts  1866»        *  1  R.  6. 1877,  p.  196,  §  106 ;  Laws  1874, 
No.  41,  page  53.  p.  11. 

•  Laws  1872,  p.  31,  (§  h  8, 4. 
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against  tlie  receiver  of  a  railroad  for  injuries  to  person  or  prop- 
erty, or  for  wages  of  employees,  or  work  done,  or  materials  fur- 
nished while  such  receiver  is  operating  or  managing  such  railroad, 
shall  be  a  lien  on  the  funds  in  his  hands  as  receiver,  but  shall 
affect  him  only  in  his  trust  capacity,  and  not  individually. 

When  the  line  of  railroad  operated  by  a  receiver  lies  wholly 
within  the  State  of  Ohio,  all  moneys  coming  into  the  hands  of 
the  receiver,  whether  arising  from  the  operating  of  the  road  or 
otherwise,  shall  be  kept  and  deposited  in  such  place  within  this 
state  as  the  court  may  direct,  until  properly  disbursed;  but  if  any 
portion  of  said  railroad  shall  lie  in  another  state  or  states,  then 
said  receiver  shall  be  required  to  deposit  in  this  state  at  least  such 
share  of  the  funds  in  bis  hands  as  is  proportioned  to  the  value  of 
the  property  of  said  road  within  the  limits  of  Ohio. 

m.  Negotiahility  of  Receivers'  Certificates. 

665.  Such  certificates,  however,  are  not  commercial  paper, 
good  in  the  hands  of  a  bond  fide  holder,  without  regard  to  any 
irregularity  or  infirmity  attending  their  original  issue.  They 
must  be  governed  according  to  the  authority  conferred  upon  the 
receiver  to  issue  them,  and  not  according  to  the  form  which  he 
may  choose  to  give  them.^  Thus,  where  a  receiver  is  authorized 
to  issue  certificates  to  a  certain  amount,  the  proceeds  to  be  used 
in  operating  the  road,  an  issue  of  certificates  in  excess  of  the 
amount  ordered  is  beyond  the  receiver's  power,  and  such  certifi- 
cates are  void  even  in  the  hands  of  an  innocent  holder ;  ^  or  if 
the  receivers  use  and  dispose  of  the  certificates  in  a  manner  not 
in  accordance  with  the  order  of  court  authorizing  their  issue,  they 
are  invalid  and  of  no  effect  in  the  hands  of  all  subsequent  takers, 
whether  bond  fide  holdei-s  for  value  or  not.^ 

Where  receivers  were  authorized  to  dispose  of  such  certificates, 
payable  ten  years  after  date,  for  not  less  than  ninety  cents  on  the 
dollar  of  their  par  value,  and  at  a  rate  of  interest  not  exceeding 
eight  per  cent,  per  annum,  and  they  hypothecated  them  at  an 
exorbiti^nt  rate  of  interest,  and  received  only  a  third,  or,  at  most, 
half  of  the  par  value  of  the  certificates,  it  was  held  that  the  cer- 

1  Tnrner  v.  Peoria  &  8.  R.  R.  Co.  95  3  Newbold  v,  Peoria  &  S.  R.  R.  Co.  5 

m.  134 ;  Union  Trust  Co.  v.  Chicago  &  Bradw.  (111.)  367. 

L.  H.  R.  R.  Co.  7  Fed.  Rep.  513 ;  Central  '  Stanton  v,  Alabama  &  C.  R.  R.  Co.  Bl 

Kat.  Bank  t*.  Haxard,  30  Fed.  Rep.  484.  Fed.  Rep.  585. 
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tificates  were  good  in  the  hands  of  the  holders  of  them  for  the 
amount  of  money  actually  advanced  upon  them,  with  interest 
according  to  the  terms  of  the  order  of  the  court  under  which  they 
were  issued ;  but  that  the  lenders  of  the  money  were  not  bound 
to  see  that  the  money  was  applied  to  the  purposes  of  the  trust. 
The  money  they  have  actually  advanced  cannot  be  confiscated,  be- 
cause the  officers  appointed  by  the  court  have  been  unfaithful  to 
their  trust.^  The  certificates  in  this  case  were  made  payable  to 
bearer,  but  on  their  face  they  recited  that  they  were  made  in  pur- 
suance of  an  order  of  Judge  Bradley,  on  the  twenty-sixth  day  of 
August,  1872,  in  a  suit  in  equity  pending  in  the  Circuit  Court  of 
the  United  States  at  Mobile  for  the  District  of  Alabama,  in  the 
Fifth  Judicial  Circuit,  between  parties  named.  The  evidence 
showed  that  the  money  was  advanced  upon  the  notes  of  the  re- 
ceivers, the  certificates  being  pledged  as  collateral,  with  power  to 
sell  them  at  public  or  private  sale  without  notice.  But  the  court 
held  that  the  lenders  of  money  on  the  hypothecated  certificates 
might  be  compelled  to  allow  their  money  to  go  on  the  terms  pre- 
scribed by  the  orders  of  the  court,  both  as  to  the  rate  of  interest 
and  the  time  of  payment,  and  ordered  that  the  certificates  not 
necessary  at  ninety  cents  on  the  dollar,  to  secure  the  sums  so  ad- 
vanced, should  be  returned  to  the  receivers. 

A  subsequent  bond  fide  holder  of  certificates  so  issued  will  be 
protected  only  to  the  amount  actually  advanced  by  the  first  pur- 
chaser.* 

566.  Certificates  issued  without  consideration  cure  invalid 
even  in  the  hands  of  an  innocent  holder  for  value.^  Under  a  con- 
tract for  the  purchase  of  iron  rails,  a  receiver  issued  certificates 
therefor,  which  recited  the  order  of  court,  and  were  made  payable 
to  bearer.  The  rails  were  never  delivered  or  tendered  to  the  re- 
ceiver, but  the  certificates  were  transferred  to  an  innocent  holder 
for  value.  In  a  suit  by  him  it  was  adjudged  that  he  could  not 
recover;  that  the  receiver  had  no  powers  except  those  derived 
from  the  order  of  court  authorizing  the  issuing  of  the  certificates, 

^  Stanton  t*.  Alabama  &  C.  R.  R.  Co.  2  HI.  134 ;  Bank  of  Montreal  v.  Chicago,  C. 

Woods,  506.  &  W.  R.  R.  Co.  48  Iowa,  518;  Union 

3  Central  Nat.  Bank  r.  Hazard,  30  Fed.  Trust  Co.  v.  Chicago  &  L.  U.  R.  R.  Co.  7 

Rep.  484.    See  §  684.  Fed.  Rep.  513. 

*  Turner  v.  Peoria  &  S.  R.  R.  Co.  95 
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and  therefore  could  issue  certificates  only  *'  for  money  borrowed, 
material  furnished,  labor  performed,  or  on  account  of  contracts 
made  by  him  for  or  on  account  of  the  construction  or  completion 
of  said  road  or  any  part  thereof."  ^  In  the  language  of  the  court, 
«« When  the  material  was  furnished  or  labor  performed  he  was 
authorized  to  issue  the  certificates  in  payment  therefor,  and  not 
until  then.  And  if  be  made  a  contract  for  the  construction  of  the 
road,  he  might  issue  certificates  as  the  material  was  furnished  or 
the  labor  performed,  and  on  the  completion  of  the  road  he  could 
issue  his  certificates  in  final  payment.  But  the  power  is  not  con- 
ferred to  issue  certificates  in  payment  for  material  not  furnished 
or  labor  not  performed.  On  the  contrary,  we  are  of  the  opinion 
that  it  fairly  appears  he  was  prohibited  from  so  doing.  If  the 
necessity  existed  for  enlarged  powers,  they  should  have  been  ap- 
plied for."  Moreover  the  certificates  referred  on  their  face  to  the 
order  of  court  under  which  they  were  issued,  and  the  holder  was 
bound  to  take  notice  of  the  limitation  of  the  receiyer^s  power,  and 
bound  to  know  whether  the  certificates  in  question  were  issued 
in  accordance  with  the  power  conferred. 

1  Bank  of  Montreal  v.  Chicago,  C.  &  W.  R.  R.  Co.  48  Iowa,  518  ;  7  Cent.  L.  J.  267 ; 
6  Reporter,  616. 
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DEBTS  OF  MOETGAGB  TRUSTEES   IN  POSSESSION. 


L  Right  of  traBtees  to  repayment  of  their 
debts  and  expenses  out  of  the  trust 
fund,  567-577. 


II.  Liability  of  trustees  operaUng  a  rail- 
road as  common  carriers,  578. 


I.   Right  of  Trustees  to  Repayment  of  their  Debts  and  Expenses 

out  of  the  Trust  Fund. 

667.  Trustees  under  oorporatemortfirctsreshave  an  inherent 
equitable  right  to  be  reimbursed  all  expenses  reasonably  in- 
curred iii  the  execution  of  the  trust,  and  for  such  expenses  they 
have  a  lien  upon  the  trust  property.^  Their  rights  go  even  far- 
ther than  this;  for,  if  the  trust  property  prove  insufficient  to 
reimburse  the  trustees  for  their  proper  expenses  and  reasonable 
compensation,  they  may  call  upon  the  bondholders  in  whose  be- 
half the  trust  was  created  to  pay  them.  It  is  immaterial  that  the 
deed  of  trust  makes  no  provision  for  the  payment  of  such  expenses 
and  charges ;  this  is  a  legal  right,  which  necessarily  attends  the 
administration  of  the  trust.  The  franchise  and  property  conveyed 
to  the  trustees  become  charged  with  a  lien  in  their  favor,  and 
they  remain  so  charged  until  the  trustees  themselves  do  some- 
thing that  operates  as  a  discharge  of  such  lien.  If,  after  long 
litigation  by  the  trustees  to  establish  the  mortgage  lien,  and  to 
enforce  it  by  foreclosure,  subsequent  mortgagees  buy  up  the 
bonds  secured  by  the  mortgage,  and  form  a  new  corporation,  in- 
stead of  redeeming  the  first  mortgage  by  paying  the  amount  fixed 
by  the  decree  of  foreclosure,  the  right  of  the  trustees  to  hold  all 
the  lien  originally  existing  in  them  for  their  services  and  ex- 
penses in  administering  the  trust  is  nowise  affected.  Decree  of 
foreclosure,  in  such  case,  would  have  full  effect  upon  the  title,  as 
between  mortgagor  and  mortgagee ;  and,  although  all  the  bond- 

^  Rensselaer  &  S.  R.  R.  Co.  v.  Miller,     M.  &  6.  214;  McLane  v,  Placerrille  &  S. 
47  Vt  146 ;  Morison  v.  Morison,  7  De  G.,     V.  R.  R.  Co.  66  Cal.  606. 
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holders  have  been  satisfied,  the  legal  title  is  in  the  trustees ;  and 
if  the  new  corporation,  or  the  subsequent  mortgagees,  would  pre- 
vent the  trustees  asserting  their  title,  and  entering  into  posses- 
sion, they  must  satisfy  the  proper  claims  they  have  upon  the 
property.  Their  lien  upon  the  property  extends  not  merely  to 
claims  for  their  own  services,  and  for  payments  actually  made  by 
them,  but  to  advances  made  to  them  by  bondholders  to  supply 
them  with  funds  in  the  course  of  the  administration  of  the  trust; 
for  such  advances  are,  in  effect,  loans  to  the  trustees  for  the 
benefit  of  the  trust.^ 

668.  When  the  object  of  a  receivership  has  been  accom- 
plished, cuid  the  occa49ion  for  it  no  longer  exists,  but  it  is  nev- 
ertheless continued,  in  form  and  name,  by  consent  of  the  parties 
in  interest,  the  managing  party  is  not  regarded  as  a  receiver  in 
the  sense  of  the  law,  but  as  having  the  character  and  office  of  an 
administrator  of  a  trust,  by  agreement  of  the  parties.  Conse- 
quently, the  debts  contracted  by  such  manager,  although  having 
the  formal  sanction  of  the  court,  cannot  be  established  as  receiver- 
ship liens,  but  are  debts  which  are  a  lien  upon  the  trust  property, 
under  the  common  doctrine  that  disbursements  and  expenses,  prop- 
erly made  and  incurred  by  trustees,  on  account  of  the  trust  prop- 
erty, are  entitled  to  payment  out  of  the  trust  property.  A  decree 
entered  by  consent,  after  the  occasion  for  the  receivership  has 
ceased,  for  a  new  and  continuing  system  of  tenure  and  manage- 
ment, does  not  make  the  manager  the  officer  and  representative 
of  the  court,  but  merely  the  agent  and  representative  of  the 
parties.^ 

669.  These  points  are  forcibly  illustrated  by  the  case  of 
the  Vermont  Central  Bailrocul  Company.^  In  the  year  1849, 
the  Vermont  and  Canada  Railroad  Company  leased  to  the  Ver- 
mont Central  Railroad  Company  its  road  and  all  its  property,  to 
hold  under  a  perpetual  lease,  reserving  as  rent  eight  per  cent, 
upon  the  cost  of  its  road  and  property,  payable  semi-annually. 
In  the  following  year  an  addition  was  made  to  the  lease,  provid- 

^  R«ii8fle]Aer  &  S.  R.  R.  Co.  v.  Miller,  *  Vennont  &  C.  R.  R.  Co.  v,  Vermont 

47  Yt.  146.  Central  R.  R.  Co.,  decided  Oct.  30,  1877, 

3  Hand  v.  Savannah  &  C.  R.  R.  Co.  17  50  Vt.  500 ;  reported  in  14  Am.  Rj.  Rep. 

S.  C.  219,  275,  quoting  text.  497-575. 
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ing  that,  after  four  months'  default  in  payment  of  the  rent,  the 
Vermont  and  Canada  Railroad  Company  might  take  possession 
of  both  roads,  and  all  the  property  of  both,  and  run  them  till,  out 
of  the  net  income,  the  accrued  rent  should  be  paid  ;  and  then  pos- 
session should  be  surrendered  to  and  resumed  by  the  Vermont 
Central  Railroad  Company,  and  held  and  used  under  the  original 
lease.  In  1851  the  Vermont  Central  Railroad  Company  executed 
a  first  mortgage  of  its  road,  and  on  the  twentieth  day  of  May,  in 
the  following  year,  a  second  mortgage ;  but  both  mortgages  were 
made  subject  to  the  rights  of  the  Vermont  and  Canada  Railroad 
Company  under  the  lease.  On  the  twenty-eighth  day  of  the  fol- 
lowing June,  the  Vermont  Central  Railroad  Company  surrendered 
to  the  first  mortgage  trustees,  who  then  took  possession,  and  the 
company  has  never  since  had  possession.  The  last  payment  of 
rent  under  the  lease  was  made  on  the  first  day  of  June,  1854. 
The  following  year,  the  Vermont  and  Canada  Railroad  Company 
filed  a  bill  in  the  Court  of  Chancery  in  Franklin  County  against 
the  Vermont  Central  Railroad  Company,  and  the  trustees  under 
both  mortgages,  and  obtained  the  appointment  of  temporary  re- 
ceivers; and  after  protracted  litigation  the  Supreme  Court,  in 
January,  1861,  issued  its  mandate  to  the  Court  of  Chancery,  di- 
recting that  the  receivers  then  in  possession,  or  such  as  the  court 
might  see  fit  to  appoint,  should  continue  in  the  possession  and 
management  of  the  roads,  and  secure  the  tolls  and  income  thereof, 
and  cause  the  same  to  be  paid  over  in  extinguishment  of  the  rents 
then  due,  or  which  might  become  due,  until  the  same  should  be 
fully  satisfied.  The  Court  of  Chancery  entered  a  decree  accord- 
ingly, continuing  the  receivers  in  the  management  of  the  prop- 
erty, and  directing  them  to  pay  T>ver  semi-annually,  on  the  first 
days  of  December  and  June,  such  sums  as  might  accrue  from  the 
earnings  of  the  property,  until  the  sums  then  due  and  growing 
due  for  rent  should  be  fully  paid.  Under  this  mandate  and  de- 
cree the  receivership  was  administered  until  1864,  when  a  com- 
promise decree  was  entered  in  the  Court  of  Chancery,  by  agree- 
ment of  the  parties.  By  this  compromise  the  construction  account 
of  the  Vermont  and  Canada  Railroad  Company  was  settled;  and 
under  the  authority  of  an  act  of  the  legislature  the  back  rent  was 
converted  into  stock,  and  the  capital  stock  was  increased  to 
$2,000,000.  To  carry  this  adjustment  into  effect,  a  decree  was 
entered  January  nineteenth,  1864,  declaring  the  capital  stock  of 

484 


RIGHT   OP  TRUSTEES   TO   REPAYMENT.  [§  569. 

the  Vermont  and  Canada  Railroad  Company  to  be  $2;000,000, 
which  should  be  the  basis  for  the  computation  of  the  rents  pro- 
vided for  in  the  original  lease,  to  be  paid  by  the  trustees  and  re- 
ceivers from  the  income  of  the  roads,  in  semi-aunuul  payments, 
beginning  on  the  first  day  of  June,  1864.  The  decree  further 
provided  for  a  board,  to  be  chosen  annually  by  the  stockholders, 
to  advise  the  trustees  and  receivers  in  respect  to  the  management 
of  the  roads  and  property,  and  to  audit  the  accounts.  This  de- 
cree was  manifestly  one  of  consent. 

In  1865,  upon  the  petition  of  the  receivers,  the  court  authorized 
them  to  borrow  $700,000,  and  to  pledge  equipments  of  the  road 
as  security.  This  decree  was  apparently  made  with  the  consent 
of  all  the  parties  in  interest.  In  1867,  a  further  equipment  loan 
of  $300,000  was  authorized,  and  also  a  loan  of  $500,000,  for  the 
payment  of  interest  on  the  first  and  second  mortgages.  In  1869, 
a  third  equipment  loan  was  authorized  of  $500,000.  In  1871, 
a  loan  of  $1,000,000  was  authorized ;  and  in  1872,  a  loan  of 
$2,500,000,  part  of  which  was  to  be  applied  to  retiring  the  first 
equipment  loan.  The  decree  authorizing  the  latter  loan  pro- 
vided that  the  notes  issued  under  the  decree  should  constitute  a 
Hen  and  charge  upon  the  trust  property  under  the  control  of  the 
trustees  and  managers,  and  the  earnings  thereof. 

From  time  to  time,  during  the  period  of  these  decrees,  there 
had  been  sundry  decrees  and  orders,  changing  and  appointing 
managers,  and  ratifying  contracts  of  lease  with  other  roads.  All 
these  proceedings  professed,  and  were  represented  to  the  chan- 
cellor, to  be  amicable,  and  for  the  most  part  to  have  been  devised 
and  agreed  upon  by  leading  parties.  No  one  appeared  in  any 
instance  with  protest  or  objection.  No  one  made  question  or  ob- 
jection afterwards,  till  adverse  litigation  was  begun  in  1873,  by 
the  Vermont  and  Canada  Company's  petitioning  for  an  order 
for  the  payment  of  the  overdue  rent,  and  an  order  for  the  removal 
of  the  managers. 

In  the  mean  time,  a  corporation  by  the  name  of  the  Central  Ver- 
mont Railroad  Company  had  succeeded  to  the  management  of  the 
property  as  receivers.  Finally,  in  1876,  this  company  and  various 
individuals  filed  a  petition,  setting  forth  that  for  fifteen  years  the 
Vermont  and  Canada  and  the  Vermont  Central  Railroad  Com- 
panies had  been  under  the  administration  of  the  court  in  this 
cause  by  managers  appointed  by  the  court ;  that  during  such  ad- 
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ministration  large  sums  of  money  bad  been  borrowed  by  the  man- 
agers, and  bonds  issued  therefor  under  different  decrees,  amount- 
ing in  the  whole  to  about  $4,337,000,  outstanding,  on  which  was 
also  due  about  $175,000  of  interest  in  default ;  that,  in  addition 
to  this  funded  debt,  there  was  outstanding  also  a  floating  debt  of 
about  $2,000,000 ;  that  the  managers  were  without  money  and 
without  credit ;  and  therefore  they  prayed  that  these  debts  might 
be  declared  a  charge  and  firat  lien  upon  the  property  of  these 
roads,  and  that  they  might  be  sold,  with  all  their  equipments,  for 
the  payment  of  these  and  other  debts.  This  petition  was  dis- 
missed by  the  Chancellor ;  and,  on  appeal  to  the  Supreme  Court  of 
the  state,  his  decree  was  affirmed.  Mr.  Justice  Barrett  delivered 
the  opinion  of  the  court,  reviewing  all  the  proceedings  in  the  case 
from  the  time  they  were  commenced  in  1861,  and  fully  examining 
all  the  legal  questions  involved.^  The  original  receivership  was 
undeniably  proper,  as  it  was  the  only  practicable  remedy  for  en- 
forcing the  security  of  the  Vermont  and  Canada  Company  upon 
the  earnings  of  the  two  roads  for  its  rent,  except  patting  this 
company  into  the  possession  and  management  of  the  roads ;  and 
this  the  court  declined  to  do,  for  the  reason  that  the  management 
might  be  such  as  to  render  such  possession  unduly  continued.  It 
was  supposed  that  a  receivership,  interested  to  have  this  claim 
satisfied  at  the  earliest  practicable  day,  so  that  subsequent  rights 
and  interests  might  be  served  by  the  property,  would  result  in  the 
earliest  practicable  enfranchisement  of  the  property  from  judicial 
control,  and  the  final  ceasing  of  the  suit. 

In  what  was  provided  in  the  compromise  decree,  as  to  the  pos- 
session and  management  of  the  property,  the  court  was  perform- 
ing no  duty,  but  merely  accorded,  ex  gratia^  assent  and  ratification. 
It  exercised  no  judicial  judgment,  and  did  not  put  forth  the  exer- 
tion of  its  prerogative.  It  is  fundamental  in  any  idea  of  a  receiv- 
ership that  the  court  is  to  have  the  active  and  responsible  control 
of  the  administration.  That  was  not  so  in  this  case  ;  but,  on  the 
contrary,  the  whole  course,  in  general  and  in  detail,  was  devised 
and  executed  by  the  managers,  and  their  associates  and  advisers 
in  interest,  without  any  supposition  on  the  part  of  themselves  or 
of  the  court  that  the  court  had  any  real  office  to  perform  calling 

1  Oct.  30.  1877.     Vermont  &  C.  R.  R.     500 ;  14  Am.  R/.  Rep.  497,  559,  565,  567, 
Co.  V.  Vermont  Central  R.  R.  Co.  50  Vt.     568,  570. 
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into  exercise  judicial  judgment,  direction,  or  control.^  **  The  peti- 
tion cannot  be  maintained  then,  and  the  prayer  thereof  granted," 
said  the  learned  judge,  ^'  on  grounds  and  reasons  and  rules  of  the 
law  peculiar  to  a  receivership,  as  it  is  understood  and  provided  for 
and  warranted  by  the  law.  If  it  were  to  be  assumed  that  the 
trust  debts,  as  they  are  called,  including  what  is  called  the  floating 
debt,  would  be  a  first  lien  on  all  the  property,  if  incurred  in  the 
administration  of  a  proper  receivership,  and  that  it  would  be  the 
province  and  duty  of  the  court  to  order  the  sale  of  the  property, 
as  the  only  means  of  giving  effect  to  that  lien,  in  rightful  satisfac- 
tion of  such  debts,  it  would  not  follow  that  such  is  true  in  the  case 
as  it  is  before  us.  •  •  •  In  the  other  cases  of  receiverships,  where 
allowances  were  upheld,  the  expenditures  and  services  were  in 
receiverships  of  necessity,  and  where  the  expenditures  and  ser- 
vices were  in  the  administration  of  the  office,  under  the  active 
and  affirmative  direction  of  the  court.  The  other  citations  point 
to  the  common  doctrine  of  the  lien  of  trustees  for  the  proper  ex- 
penses and  disbursements  of  administering  the  trust.  ...  It  can 
make  no  difference  whether  that  debt  is  due  to  outside  parties, 
or  to  the  parties  managing.  It  is  equally  on  the  credit  of  the 
trust.  The  fact  that  it  is  without  specific  security  does  not  give 
it  a  higher  rank  or  a  different  right  from  debts  with  security.  It 
stands  upon  the  credit  which  induced  the  contracting  of  it,  namely, 
the  promise  of  the  managing  party  in  view  of  ability  and  means 
for  payment,  just  as  the  secured  debts  stand  on  the  same  credit 
and  the  security  provided.  What  is  now  claimed  is,  that  that 
debt  shall  have  precedence  of  the  other  trust  debts,  making  it 
first  in  right  as  to  means  of  payment,  even  to  the  appropriation 
of  the  security  pledged  for  the  payment  of  the  other  debts.  There 
would  be  no  warrant  for  this,  even  in  case  of  a  proper  receiver- 
ship. The  trust  is  the  debtor  to  each  and  all  its  creditors.  In 
the  settlement  of  estates  of  deceased  debtors,  the  statute  gives 
priority  to  doctors*  bills,  and  other  expenses  of  the  last  sickness, 
and  funeral  charges.  But  we  know  of  no  statute  or  rule  of  law 
that  would  warrant  the  priority  claimed  in  this  case.  •  .  . 

'^  In  view  of  that  relation,  is  there  any  warrant  of  law  for  order- 
ing a  sale  of  the  property  ?  No  case  and  no  book  has  been  pre* 
sented  or  come  to  our  notice  in  which  it  has  been  propounded  or 
held  that,  in  a  real  receivership  for  managing  property,  to  realize 

1  See  Hand  r.  SaTannah  &  C.  R.  R.  Co.  17  S.  C.  219,  275,  quoting  text. 
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profits  by  use,  and  not  with  a  view  to  its  ultimate  sale,  and  the 
realization  of  money  assets  thereby,  the  property  has  been  or 
should  be  sold  to  realize  means  for  paying  charges  incurred  in 
the  management.  The  cases  are  nuiperous  of  sales  by  receiyers 
under  the  order  of  the  Court  of  Chancery.  But  no  case  is  found 
in  which  such  sale  has  been  ordered  as  a  means  of  reimbursing 
receivership  expenses,  in  virtue  of  a  lien  in  that  behalf.  •  •  •  If 
it  were  to  be  now  held  that  the  property  itself  in  the  hands  of 
the  Central  Vermont  Railroad  Company  is  subject  to  the  lien  as 
claimed,  such  lien  would  not  warrant  an  order  of  sale  in  the  first 
instance.  It  would  be  a  redeemable  lien,  resting  upon  the  prop- 
erty in  the  character  of  an  equitable  mortgage  ;  and  a  sale  would 
be  ordered  in  any  event  only  on  failure  to  redeem,  according  to 
the  final  decree  in  that  behalf."  ^ 


^  The  facts  of  the  case  and  the  grounds 
of  the  decisiuD  have  thus  been  stated  at 
coDi>iderHble  length,  because  the  case  is  a 
remarkable  one  in  many  ways,  and  in  its 
different  phases  has  been  a  subject  of 
much  controversy,  out  of  court  as  well  as 
in.  It  presents  many  novel  and  interest- 
ing points.  The  case  will  be  a  warning  to 
all  bondholders  and  other  creditors  of  rail- 
road corporations  against  their  allowing 
either  receivers  or  trustees  in  the  [>osses- 
sion  of  their  property  to  manage  it  other- 
wise than  to  secure  its  preservation  dur- 
ing temporary  emergencies.  The  manage- 
ment in  this  case  resulted  favorably,  so 
long  as  it  was  confined  to  the  operating  of 
ithe  roads  as  thev  were  when  the  receivers 
were  fii'st  appointed ;  but,  seeking  to  se- 
•c«re  even  better  results,  the  trustees  en- 
larged the  field  of  their  operations,  —  they 
took  possession  under  leases  of  several 
•other  railroads,  and  of  a  fleet  of  steamers 
on  the  western  lakes.  These  new  enter- 
prises resulted  disastrously ;  and  the  man- 
agers, after  obtaining  repeated  loans,  at 
last  found  thev  had  incurred,  in  the  man- 
rftgement  of  the  property,  an  indebtedness 
which  the  entire  value  of  the  roads  origi- 
nally placed  in  the  hands  of  the  receivers 
might  prove  inadequate  to  satisfy.  The 
result  is  even  worse  than  the  improving  of 
a  mortgagor  out  of  his  security.  The  re- 
oeivenrtiip  waaeoagbt  by  the  Vermont  and 
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Canada  Company,  in  the  year  1855,  aa  a 
nieans  of  obtaining  the  rent  of  its  own 
road,  which  the  Vermont  Central  Com- 
pany  held  under  a  lease.  The  receiveiB, 
in  1861,  took  possession  not  only  of  the 
road  of  the  latter  company,  bat  of  the 
road  of  the  former,  by  virtue  of  the  lease. 
In  1877,  the  creditors  to  whom  were  doe 
the  debts  incurred  in  the  management  of 
the  property  were  before  the  court,  asking 
for  the  sale  of  both  roads  to  pay  these 
debts;  and  the  result  may  be,  that  not 
only  the  mortgage  creditors  of  the  Ver- 
mont Central  Company  are  improved  ont 
of  their  estate,  bat  that  the  Vermont 
and  Canada  Company,  which  aa  creditor 
sought  to  collect  the  rent  of  its  road,  has 
been  improved  out  of  its  own  road  as 
well. 

Although  there  are  some  cases  of  im- 
provident management  of  railroads  by 
trustees  and  receivers,  and  others,  where 
they  have  apparently  managed  for  their 
own  benefit  first  of  all,  and  in  the  second 
place  for  the  mortgagees  at  whose  instance 
they  were  appointed,  and  last  of  all  for 
those  interested  in  the  equity  of  redemp- 
tion, vet  there  are  not  a  few  cases  where 
the  management  of  tmsteea  and  receivers 
has  been  sach  as  to  produce  profits  where 
no  profits  had  been  made  before,  or  to  re- 
store profits  which  corporate  ofiScers  had 
failed  to  keep  up. 
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670.  Debts  contracted  by  trustees  in  possession  for  com- 
pleting the  road  are  preferred  to  the  lien  of  the  mortgage  under 
which  the  trust  arose,  when  such  completion  was  necessary  in 
order  to  preserve  the  yaUie  of  the  franchise.  The  Henipfield 
Railroad  Company  of  Pennsylvania  issued  coupon  bonds,  and  se- 
cured tliem  by  mortgage  to  trustees  who  were  authorized  by  the 
deed,  upon  default  in  payment  of  the  coupons,  to  take  possession 
of  the  road  for  six  months,  and  out  of  the  profits  to  pay  the  bond- 
holders. Authority  was  also  given  by  the  deed  to  the  trustees  to 
contract  debts  for  ^^  preserving,  repairing,  and  maintaining  "  the 
road.  The  company  by  deed  delivered  possession  to  the  trustees 
for  six  months,  and  afterwards  by  deed  continued  the  possession 
until  the  bonds  should  be  paid.  The  trustees  contracted  debts  to 
a  large  amount  for  work  done  and  materials  furnished,  and  also 
completed  the  road  by  laying  down  rails  after  the  road-bed  had 
already  been  constructed  by  the  company.  Upon  a  subsequent 
foreclosure  sale,  a  master  was  appointed  by  the  court  to  distribute 
the  fund,  and  he  reported  in  favor  of  those  creditors  whose  claims 
had  arisen  during  the  trustees'  possession,  excluding  the  bond- 
holders and  creditors  whose  debts  had  been  contracted  before  the 
delivei*y  of  the  road  to  the  trustees  under  the  deed.^  The  bond- 
holders having  excepted  to  the  report,  Sharswood,  J.,  at  nisi  prius^ 
dismissed  the  exceptions. 

The  iron  for  the  rails  laid  down  by  the  trustees  on  this  road 
they  paid  for  partly  in  cash  and  partly  in  bonds  of  the  company, 
subject  to  redemption  at  par  in  one  year.  The  holder  of  the 
bonds  so  issued  claimed  that  they  were  not  taken  in  payment, 
but  that  the  right  to  redeem  stamped  them  as  collateral  security, 
and  therefore  that  he  was  entitled  to  preference  in  the  payment 
of  the  debt  as  one  contracted  by  the  trustees  in  the  performance 
of  their  trust.  His  claim  was  allowed  and  charged  upon  the 
fund.3 

The  right  of  the  trustee  in  possession  to  repayment  of  his  ad- 
vances and  expenses  on  account  of  the  property  takes  priority  of 
the  mortgage  under  which  he  acts,  and  of  the  claims  of  all  subse- 
quent creditors.  He  is  the  owner  of  the  property  at  law,  and 
when  called  upon  to  account  he  may  deduct  out  of  the  trust  prop- 
erty whatever  sums  he  had  expended  or  become  liable  for  in  the 

1  Patterson  v.  Hempfield  R.  R.  Co.  1         ^  Patterson   v.   Hempfield  R.   R.  Co. 
Weekly  Notes  of  Cases,  127.  tupra, 
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discbarge  of  his  trast.     His  claim  is  the  first  charge  upon  the 
property  .1 

671.  If  mortgage  trustees  have  paid  for  the  protection  of 
the  trust  property  a  prior  incumbrance,  they  are  subrofirated 
to  the  lien  of  that  incumbrance  as  against  the  company,  and  are 
entitled  to  be  reimbursed  the  amount  so  paid  by  them  with  legal 
interest.  Although  the  trustees  did  not  purchase  such  prior  in- 
cumbrance, or  become,  technically,  the  assignees  thereof,  but  paid 
it,  the  lien  will  be  regarded,  in  equity,  as  subsisting,  so  far  as  it 
is  necessary,  for  their  protection.^ 

672.  A  creditor  or  other  person  not  holding  the  position 
of  trustee  has  no  rigrht  to  be  reimbursed  his  cuivcmces  to  pro- 
tect a  corporation  in  preference  to  mortgage  creditors.  One 
who  does  not  hold  the  legal  title  and  does  not  legally  represent 
the  bondholders  in  his  possession  and  management  of  the  prop- 
erty, but  being  a  creditor  and  stockholder  in  a  company  volun- 
tarily advances  money  for  the  payment  of  wages,  rents,  and  other 
purposes  essential  to  prevent  the  immediate  sacrifice  of  the  prop- 
erty, has  no  claim  to  be  repaid  in  preference  to  the  mortgi^e 
bondholders.  A  company,  formed  for  the  purpose  of  manufactur- 
ing iron,  mortgaged  its  property  and  afterwards  borrowed  money 
from  one  Grissell,  the  former  owner  of  the  works  and  then  a 
shareholder  in  the  company,  under  an  agreement  that  all  mon- 
eys due  to  the  company  were  to  be  received  by  him,  and  these 
moneys,  and  also  the  money  to  be  advanced  by  him,  were  to 
be  applied  by  him  in  paying  wages  and  salaries  and  other  out- 
goings for  the  business  of  the  company,  and  finally  to  the  repay- 
ment of  his  advances.  Subsequently  the  company  resolved  to 
wind  up  voluntarily,  and  an  order  of  court  was  made  for  this 
purpose.  Afterwards  Grissell  and  the  liquidators,  with  the  sanc- 
tion of  the  vice  chancellor,  made  an  agreement  for  an  advance  by 
Grissell  of  further  sums  on  similar  terms.  He  accordingly  made 
further  advances  for  the  payment  of  rent,  wages,  taxes,  and  out- 
goings. A  large  balance  remained  due  to  him  when  the  liquida- 
tors sold  the  leasehold  property,  machinery,  and  plant  of  the  com- 
pany.   Grissell  claimed  the  repayment  of  his  advances  in  carrying 

1  In  re  Exhall  Coal  Co.  35  Bear.  449.  ^  Memphis  &  L.  B.  R.  B.  Co.  p.  Dow, 

120  U.  S.  287. 
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on  the  business  in  preference  to  the  debenture  holders,  and  the 
yice  chancellor  allowed  the  claim  as  costs  of  preservation.  But  on 
appeal  it  was  held  that  the  fund  arising  from  the  sale  belonged  to 
the  debenture  holders  in  priority  to  the  claims  of  Grissell  or  the 
liquidators  for  the  costs  so  incurred.  The  debenture  holders  were 
not  parties  to  the  agreement  with  Grissell,  and  the  sanction  to 
the  agreement  given  by  the  court  did  not  bind  them.  No  deben- 
ture holder  was  summoned  before  the  court,  or  was  asked  whether 
he  approved  the  arrangement.  No  one  represented  the  debenture 
holders,  and  they  were  not  affected  by  anything  that  was  done.^ 
The  liquidators  claimed  priority  for  their  costs,  expenses,  and 
remuneration ;  but  the  court  adjudged  that  their  claim  could  not 
be  sustained.  Lord  Justice  James,  delivering  the  judgment,  said 
that  ^^no  doubt  it  is  a  very  hard  case  for  them  tliat  they  have  had 
to  deal  with  an  insolvent  company,  but  they  ought  to  have  looked 
into  that  matter  before  they  incurred  expenses  and  made  them- 
selves liable;  and  that  they  should  not  have  incurred  disburse- 
ments which  they  had  no  means  of  reimbursing  themselves.  The 
debenture  holders  are  the  creditors  to  whom  the  property  be- 
longed ;  they  had  a  specific  right  to  the  property  for  the  purpose 
of  paying  their  debts.  If  the  property  is  realized  in  the  proceed- 
ings to  which  they  are  parties,  they  must  pay  the  costs  of  the 
realization,  just  as  they  would  have  had  to  pay  them  if  they  had 
their  own  suit  for  the  purpose  of  realizing  it.  No  doubt  there 
were  costs  of  preservation,  which  means  that  by  keeping  the 
thing  going  for  some  years  the  property  ultimately  realized  more 
for  the  debenture  holders  than  it  would  have  otherwise  realized. 
But  this  is  merely  a  surmise,  and  if  true  it  would  really  make  no 
difference.  The  services  rendered  in  that  way  cannot  create  a 
charge  against  the  mortgagee.  The  only  costs  for  the  preserva- 
tion of  the  property  with  which  they  would  be  chargeable  would 
be  the  repairing  of  the  property,  paying  rates  and  taxes,  which 
would  be  necessary  to  prevent  any  forfeiture,  and  the  care  of  the 
property.  The  liquidators  in  this  case  never  paid  anything  of 
the  kind.  The  leaseholds,  machinery,  and  plant  were  never  the 
subject  of  expenditure  on  the  part  of  the  liquidators." 

673.  Compensation  of  trustees.^  —  The  Des  Moines  Valley 

1  In  re  Regent's  Canal  Iron  Works  Co,    pensalion  of   tarasteei»  see    S    Perry  on 
L.  R.  3  Ch.  D.  411,  426.  Trusts,  §§  916-919 ;  and  iee  {§  627-58a 
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Railroad  Company  executed  a  mortgage  upon  its  road  and  lands, 
which  stipulated,  among  other  things,  that  the  holders  of  any  of 
the  mortgage  bonds  should  have  the  privilege  of  purchasing  any 
of  the  lands  not  required  by  the  company  for  the  necessary  or 
convenient  operation  of  the  road  at  the  then  minimum  price  fixed 
by  the  company,  and  to  pay  therefor  in  bonds  at  their  par  value. 
The  mortgage  also  stipulated  that  the  proceeds  of  the  sales  of 
lands  should  constitute  a  sinking  fund  for  the  discharge  of  the 
mortgage  debt ;  and  that  the  bondholders  should  be  required  to 
cancel  the  bonds  so  taken  up,  and  that  for  services  in  selling  and 
conveying  the  lands,  and  applying  the  proceeds  to  the  sinking 
fand,  the  trustees  should  receive  two  per  cent,  on  the  amount  of 
the  bonds  cancelled.  Upon  a  subsequent  foreclosure  of  the  mort- 
gage the  trustees  filed  their  account,  showing  that  they  had  can- 
celled bonds  to  a  very  large  amount  on  which  they  claimed  the 
above  named  commission.  Some  of  the  bondholders  appeared 
and  objected  to  the  allowance  of  two  per  cent,  on  the  face  of  the 
bonds  received  by  them  in  payment  of  lands  sold,  but  the  Su- 
preme Court  of  Iowa  held  that  the  sale  of  lands  and  the  payment 
in  bonds  was  equivalent  to  a  sale  for  cash,  and  that  therefore  the 
trustees  were  as  much  entitled  to  this  commission  upon  the  par 
value  of  bonds  received  in  exchange  for  lands  and  cancelled  as 
they  were  upon  bonds  cancelled  upon  purchase  with  the  proceeds 
of  cash  sales  of  the  lands,  the  mortgage  recognizing  no  distinction 
between  the  modes  of  payment.^ 

674.  A  f oreolosure  decree  rendered  in  a  circuit  court  fix- 
ing the  compensation  of  the  trustees  is  a  final  decree  in  that 
matter,  from  which  an  appeal  may  be  taken.  A  holder  of  bonds 
secured  by  the  mortgage  has  an  interest  in  the  amount  of  the 
trustees'  compensation  which  entitles  him  to  intervene  and  appeal 
from  a  decision  adverse  to  his  interests.^ 

The  trustee  is  generally  entitled  to  his  compensation  and  to 
the  expenses  of  the  trust  and  costs  of  sale,  before  making  any 
distribution  of  the  proceeds  of  sale  to  the  bondholder.  This 
^preference  is  usually  provided  for  by  the  deed  of  trust.* 

I  Gilman  v.  Des  Moines  Valley  R.  B.  G.  S.  R.  R.  Co.  33  Gratt.   (Va.)  617 ; 

Co.  41  Iowa,  22.  Nickenon  v.  Atchison,  T.  &  8.  F.  B.  B. 

^  Williams  V.  Morgan,  111  U.  S.  684.  Co.  3  McCraiy,  455. 
«  Smith  V,  Washington  City,  V.  M.  & 
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576.  The  funds  in  the  hands  of  a  receiver  are  ohcurgeable 
with  the  retainer  and  professional  services  of  an  attorney 
employed  by  the  trustees  under  a  mortgage  of  a  railway  to 
foreclose  the  mortgage,  although  the  suit,  without  the  fault  of 
the  attorney,  was  not  prosecuted  with  effect,  and  the  funds  in  the 
hands  of  the  receiver  have  been  obtained  from  a  new  suit,  prose- 
cuted by  other  trustees ;  as  for  instance  where  the  prosecution  of 
the  first  suit  was  prevented  by  the  outbreak  of  the  civil  war,  and 
the  trustees  who  authorized  the  suit  having  died,  new  trustees 
were  appointed  upon  the  termination  of  the  war,  who  commenced 
a  new  foreclosure  suit.^ 

676.  A  bondholder  who  in  good  faith  files  a  bill  for  the 
common  benefit  of  all  the  bondholders  is  entitled  to  be  paid 
his  costs,  counsel  fees,  and  necessary  expenses  from  the  fund 
secured  through  his  efforts,  before  the  distribution  of  it  among 
the  lien-holders.  These  costs  and  expenses  must  be  only  such  as 
are  incurred  in  the  fair  prosecution  of  the  suit.  The  complainant 
cannot  be  allowed  for  his  private  expenses,  such  as  travelling 
fares  and  hotel  bills,  or  for  his  own  time  and  personal  services.^ 

677.  Trustees  mcmaging  a  railroad  are  not  liable  for  the 
use  and  occupation  of  land  outside  the  location  of  the  raiU 
road,  in  the  absence  of  any  evidence  of  a  demise,  whether  the  use 
was  by  permission  of  the  owner  or  not.  A  contract,  express  or 
implied,  is  necessary  to  sustain  the  action.^ 

II.   Liability  of  Trustees  operating  a  Railroad  as  Common  Car- 
riers, 

678.  Trustees  operjiting  a  railroad  for  the  benefit  of  the 
bondholders  are  regeurded  as  owners  of  the  road,  so  far  as  to 
render  themselves  liable  as  common  carriers  for  loss  or  damage 
to  merchandise,  or  for  damages  to  passengers  occasioned  by  the 
negligence  of  their  servants  and  employees.  Thus,  the  trustees  of 
the  second  mortgage  bondholders  of  the  Northern  Railroad  Com- 
pany having  foreclosed  tiieir  mortgage,  by  permission  of  court, 

1  Cowdrejr  v.  Galyeston,  H.  &  H.  R.  R.  Central  R.  R.  Co.  v.  Pettus,  113  U.  S. 

Co.  93  U.  S.  352;  9  Am.  Railway  Rep.  116. 

861.  8  Central  Mills  Co.  v.  Hart,  124  MaflB. 

<  Tniateea  v.  Greenoagh,  105  U.  S.  527  ;  123. 
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purchased  the  mortgaged  property  at  the  sale,  and  proceeded  to 
operate  the  road  for  the  benefit  of  the  bondholders.  They  under- 
took to  transport  a  large  quantity  of  grain,  which  was  burned  on 
the  road.  In  a  suit  against  them  for  the  loss  of  the  goods,  they 
were  held  liable  as  common  carriers.^  The  fact  that,  by  the  de- 
cree authorizing  the  trustees  to  purchase  at  the  foreclosure  sale, 
the  court  undertook  to  give  directions  as  to  the  mode  of  execut- 
ing the  trust  in  respect  to  a  subsequent  sale,  and  in  respect  to 
operating  the  road,  was  held  not  to  change  the  character  in 
which  they  held  the  property,  and  make  them  receivers  of  the 
property.  They  continued  to  hold  the  property  as  trustees,  and 
as  such  held  the  legal  title  to  the  property,  and  received  the  in- 
come and  profits  of  it  for  the  benefit  of  their  cestuis  que  trust.^ 

The  same  liability  attaches  to  a  mortgage  trustee  who  has  en- 
tered into  possession  of  a  railroad  in  pursuance  of  the  provisions 
of  the  mortgage,  or  in  pursuance  of  a  statute  and  decree  of  court, 
and,  before  completing  a  foreclosure,  operated  the  road  for  the 
benefit  of  the  bondholders.^  In  Connecticut,  by  statute,  such  trus- 
tee is  declared  not  to  be  personally  liable  for  any  cause  of  injury 
arising  from  the  operation  of  such  road,  except  for  his  wilful  mis- 
management, or  for  any  contracts  made  by  him  as  such  trustee ; 
but  all  the  trust  property  in  his  charge  is  liable  for  the  acts  and 
proceedings  of  such  trustee,  in  the  execution  of  his  trust,  to  the 
extent  of  the  interest  of  the  creditors,  for  whose  benefit  he  acts ; 
and  any  proceedings  for  the  purpose  of  making  such  property  lia- 
ble should  be  brought  against  such  trustee,  describing  him  as 
such>  Under  a  statute  authorizing  trustee  iii  possession  to  ap- 
ply the  income  of  the  road  to  the  payment  of  the  '^  running  and 
operating  expenses  of  the  road,"  a  claim  for  negligently  injuring 
property  at  a  highway  crossing  would  be  properly  included.^ 

1  Rogew  V.  Wheeler,  43   N.  Y.   598 ;         *  G.  S.  1875,  p.  333,  §  85;  G.  S.  1866, 
Barter  v.  Wheeler,  49  N.  H.  9 ;  Spragoe     p.  196,  §  513. 

V.  Smith,  29  Vt.  421.  «  Smith  o.  Eastern  B.  R.  Co.  124  Mxm. 

2  Barter  v.  Wheeler,  ttipra.  154. 
*  lAmphear  v,  Backingbam,  33  Conn. 

237. 
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THE    PRIOBITT  OF    RAILROAD    MORTGAGES    AS    AFFECTED    BY 

EQCriTIES  ARISING  SUBSEQUENTLY. 


I.  Eqaiiies  of  employees,  57^583. 
II.  Equities  of  contractors  and  material- 
men, 584>588. 


IIL  Equities  of  claims  for  operating  ex- 
penses, 589-611. 

IV.  Equities  under  subsequent  contracts 
and  leases,  6ia-614. 


I.  EquitieB  of  Employ ee%. 

&7Q.  General  statement.  —  At  the  outset  it  is  proper  to  state 
as  a  general  principle,  that  a  fixed  legal  right  under  a  mortgage 
cannot  be  impaired  by  any  equities  subsequently  arising,  except 
only  the  equities  growing  out  of  claims  for  operating  expenses. 
Statutes  in  force  at  the  time  of  execution  of  a  mortgage  may  give 
rights  as  against  the  mortgagee  to  other  persons,  under  claims  sub- 
sequently arising  ;  but  in  such  case  the  statutes  become  a  part  of 
the  original  mortgage  contract.  Subsequent  legislation  could  not 
affect  the  priority  of  an  existing  mortgage.  Even  Congress  can- 
not limit  the  tolls  of  a  canal  company  whose  revenues  are  pledged 
to  secure  its  bonds,  so  as  to  impair  the  rights  of  the  bondholders. 
Mr.  Justice  Miller,  construing  an  act  relating  to  the  Louisville 
and  Portland  Canal  Company,  emphatically  said :  '^  I  have  no 
hesitation  in  saying  that  that  part  of  it  which  so  limits  the  tolls 
is  void,  for  the  plain  reason  that  it  is  a  legislative  attempt  to  de- 
stroy vested  rights  and  a  taking  of  private  property  for  public 
use  without  due  compensation.*'  ^ 

The  claims  of  employees  of  a  railroad,  due  at  the  time  it  is 
placed  in  the  hands  of  a  receiver,  are,  in  New  Jersey,  provided 
for  by  a  statute,^  which  makes  them  a  lien  upon  all  unincumbered 
personal  effects,  and  all  moneys  which  may  be  transferred  to  the 


1  United  States  v.  Louisrille  &  P.  Ca-  C.  B.  (N.  S.)  726.    See  Coe  v.  New  Jersey 

nal  Co.  4  Dill.  601,  611.    Judge  Dillon,  in  M.  By.  Co.  31  N.  J.  Eq.  105,  131,  in  con- 

a  note  to  this  case,  sars,  that  in  England  nectton.                                                     ^ 

parliament  would  possess  this  power  as  '  Feb.  12,  1874,  Acts  1874,  p.  12;  8 

shown  by  the  case  of  Brown  v.  London,  9  Rer.  1877,  p.  943,  §  161. 
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receiver  at  the  time  of  his  entering  upon  his  duties,  but  limits  the 
payments  to  not  more  than  two  months'  wages.  Under  such  act, 
however,  the  claims  of  employees  are  subject  to  incumbrances 
upon  such  property  existing  when  the  act  was  passed.  The  lien 
cannot  be  extended  beyond  the  provisions  of  the  act,  which, 
though  it  will  receive  construction,  cannot,  of  course,  be  so  con- 
strued as  to  diminish  or  impair  the  obligation  or  lien  of  a  previous 
levy  of  an  execution,  or  of  a  previous  mortgage.^ 

680.  The  most  reasonable  ground  upon  which  a  chancery 
court  can  order  a  receiver  to  pay  the  wages  of  employees  of  a 
railroad  oompany,  due  at  the  time  the  road  is  placed  in  tlie  re- 
ceiver's hands,  is  that  the  mortgagees,  in  asking  for  the  appoint- 
ment of  a  receiver,  are  seeking  an  equitable  remedy,  and  having 
only  an  equitable  claim  to  the  income  in  the  receiver's  hands,  the 
court  in  granting  this  remedy  may  impose  such  conditions  as  may 
seem  just.     This  was  the  ground  taken  by  the  Court  of  Appeals 
of   Kentucky,  in  the  recent   case  of    Douglass  y.   Cline?    The 
Louisville,  Cincinnati,  and  Lexington   Railroad   Company  exe- 
cuted a  mortgage  to  a  trustee,  which  authorized  him,  upon  d^ 
fault,  to  take  possession  of  the  property,  and  by  himself  and 
agents,  or  by  a  receiver  of  court,  to  use  and  operate  the  road  and 
receive  the  earnings  and  income  of  it,  or  to  have  the  mortgaged 
property  sold  and  conveyed  under  a  decree  of  court.     No  specific 
lien  was  given  upon  the  earnings  of  the  road  while  held  and  oper- 
ated by  the  company  itself.    Upon  default,  the  trastee,  instead  of 
taking  possession  of  the  road  himself,  obtained  the  appointment 
of  a  receiver.     Shortly  afterwards,  the  employees  of  the  road,  to 
whom  wages  were  due  at  the  time  of  the  appointment,  obtained 
an  order  from  the  vice  chancellor,  directing  the  receiver  to  pay 
them  the  amounts  due  them  out  of  the  net  earnings  of  the  road ; 
and  this  order  was  sustained  upon  appeal.     The  decision  of  the 
court  had  special  reference  to  the  nature  of  a  mortgf^,  as  de- 
termined by  the  Code  of  Procedure  of  that  state,  under  which 
the  mortgagee  although  invested  with  the  legal  title,  cannot  re- 
cover possession  in  an  action  at  law.     Having  no  legal  right  to 
recover  possession  simply  by  reason  of  holding  the  mortgage  title, 

1  Williamson  v.  New  Jersey  Southern     Cincinnnti  Bridge  Co.  v.  Douglass,   18 
B.  R.  Co.  28  N.  J.  Eq.  277,  300  Bush,  673. 

^  12  Bush,  608.     And  see  Newport  & 
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his  right  of  possession  mast  rest  npon  express  contract,  or  else 
must  be  sought  in  equity.  But  in  this  case  the  trustee,  either 
because  the  express  contract  in  tbe  mortgage  could  not  be  en- 
forced, or  because  he  did  not  see  fit  to  enforce  it,  sought  his 
remedy  in  equity,  and  obtained  the  appointment  of  a  receiver. 
It  was  then  insisted,  in  behalf  of  the  mortgage  bondholders,  that 
inasmuch  as  it  was  made  to  appear  to  the  satisfaction  of  the  chan- 
cellor that  he  ought  to  take  possession  of  the  mortgaged  property, 
he  was  bound  to  do  so  unconditionally,  and  that  he  had  no  dis- 
cretion as  to  the  application  of  the  fund  that  migbt  come  into  the 
receiver's  possession,  but  was  bound,  as  matter  of  law,  to  apply 
this  fund  to  the  extinguishment  of  the  lien  debts  in  the  order 
of  their  priority.  But  the  court  declared,  that,  while  the  mort- 
gagees had,  in  equity,  a  perfect  right  to  have  the  property  pro- 
tected and  preserved  while  the  actions  to  enforce  their  mortgages 
were  pending,  yet  the  power  of  the  court  to  do  this  through  the 
instrumentality  of  a  receiver  is  discretionary  in  its  nature ;  that 
the  right  of  the  mortgagees  to  have  the  fund  raised  by  the  re- 
ceiver applied  for  their  security  as  against  the  general  unsecured 
creditors  of  the  mortgagor  is  equitable  only,  and  therefore  that 
the  chancellor  is  not  bound  to  enforce  it  under  all  contingencies, 
but  may,  in  proper  cases,  attach  to  its  enjoyment  reasonable  con- 
ditions, and  may  do  this  either  in  the  order  appointing  the  re- 
ceiver, or  by  an  order  subsequently  made. 

581.  The  court  lay  stress  upon  the  meritorious  charaoter 
of  the  claims  of  the  employees ;  upon  the  fact  that  their  ser- 
vices  in  repairing  and  operating  the  road  had  preserved  the  prop- 
erty, and  enabled  the  company  to  retain  its  business  and  the  pub- 
lic confidence,  and  therefore  had  resulted  in  substantial  advantage 
to  the  mortgagees,  who  are  insisting  that  the  payment  of  the  em- 
ployees out  of  a  fund  to  which  they  have  no  legal  or  contract 
right,  and  which  they  can  reach  only  through  the  intervention  of 
the  chancellor,  is  an  abuse  by  that  officer  of  his  equitable  discre- 
tion. It  was  to  the  interest  of  the  lien-holders,  they  say,  that  the 
receiver  should  be  enabled,  pending  the  litigation,  to  operate  the 
roads  of  the  company  successfully  and  profitably.  To  secure  im- 
mediate success  in  this  regard,  it  was  desirable,  if  not  indispen- 
sably necessary,  that  he  should  be  enabled  to  retain  in  his  service 
the  force  of  employees  he  found  in  the  service  of  the  company 
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when  he  took  possession  of  its  roads.  One  of  the  grounds  of  the 
application  for  a  receiver  was  the  discontent  upon  the  part  of  the 
employees,  resulting  from  the  non-payment  of  their  wages.  ^^  It 
was  the  duty  of  the  chancellor  to  allay  this  discontent,  and  to 
assist  his  receiver  in  securing  the  services  of  these  people,  and 
thus  insure  the  profitable  management  and  operation  of  the  roads 
in  his  hands,  if  this  could  be  accomplished  by  an  act  manifestly 
just,  certainly  within  the  scope  of  his  judicial  powers,  and  to 
which  the  appellants  ought  not,  in  good  conscience  and  fair  deal- 
ing, to  object."  Moreover,  the  court  declared,  it  is  not  strictly 
accurate  to  say  that  the  employees  bear  to  the  mortgagees  the 
same  relation  as  that  borne  them  by  other  general  creditors  of  the 
insolvent  company.^ 

In  conclusion,  the  court  remark  that  it  will  not  necessarily  fol- 
low from  its  decision  that  all  the  general  creditors  of  the  railroad 
company  will  be  able  to  assert  successfully  their  right  to  be  paid 
out  of  the  fund  held  by  the  receiver ;  that  each  claim  must  rest 
upon  its  own  peculiar  merits ;  and  that,  as  the  mortgagees  have 
primd  facie  an  equitable  claim  to  the  whole  fund,  the  ontis  will 
be  upon  each  general  creditor  to  establish  a  superior  right  upon 
his  part. 

The  general  result  arrived  at  in  this  case  is  supported  by  a  de- 

^  Donglass  v.  Cline,  12  Bush  (K7.),  608,  these  employees,  performed  and  rendered 
630,631.  "  The  mortgagees  accepted  their  after  the  railroad  company  had  become 
securities  with  knowledge  that  the  rail-  notoriously  unable  to  meet  its  indebted- 
road  company,  though  technically  speak-  ness,  and  during  a  period  when  the  mort- 
ing  a  private  corporation,  was  under  obli-  gagccs  either  could  not  or  would  not  in- 
gations  to  the  state  to  render  certain  im-  terfere  to  protect  and  preserve  their 
portant  public  services.  They  knew  that  mortgage  security,  that  the  company's 
the  railroads  were,  in  a  certain  sense,  roads  were  operated  and  its  duties  to  the 
public  highways,  and  that  whoever  owned  public  discharged ;  and,  as  we  have  al- 
them,  or  held  them  in  pledge,  was  bound  ready  seen,  it  was  by  this  labor  and  these 
to  see  that  they  were  at  all  times  so  oper-  ser^'ices  that  the  mortgaged  property  dur- 
Bted  as  to  subserve  the  public  convenience,  ing  this  period  was  preserved  and  kept 
The  interest  the  public  has  in  the  con-  in  repair.  It  is  plain,  therefore,  that  the 
struction  and  successful  operation  of  lines  debts  due  to  the  appellees  were  contracted 
of  railwav  has  influenced  the  courts  to  treat  for  labor  which  resulted  in  substantial  ad- 
railroad  mortgagees  as  possessing  rights  vantage  to  the  parties  who  arc  here  instst- 
superior  to  those  of  beneficiaries  under  ing  that  their  payment  out  of  a  fund  to 
mortgages  covering  other  kinds  of  prop-  which  said  parties  have  no  legal  or  con- 
erty ;  and  courts  of  equity  have  not  hesi-  tract  claim,  and  which  they  can  reach 
tated  to  interfere  for  their  protection  in  only  through  the  intervention  of  the  chan- 
cases  in  which  other  mortgagees  would  have  cellor,  is  an  abuse  by  that  officer  of  his 
been  left  to  tlieir  remedy  at  law.  ...  It  equitable  discretion." 
was  tbroDgh  the  labor  and  services  of 
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cision  by  Judge  Wellford,  in  the  Circuit  Court  of  the  city  of 
Richmond.^  The  grounds  of  the  decision  are  that  the  officers  of 
the  insolvent  company,  having  the  right  of  possession,  and  being 
allowed  by  the  mortgage,  creditors  to  remain  in  possession  long 
after  the  company's  default  had  become  notorious,  might  be  in 
some  sense  regarded  as  the  agents  of  the  mortgagees  in  operating 
the  road;  and  that,  at  any  rate,  the  claims  of  employees,  due  at 
the  time  the  mortgagee  obtained  the  appointment  of  a  receiver, 
are  of  such  an  equitable  nature  that  the  court  will  require  them 
to  be  satisfied  out  of  the  subsequent  earnings  of  the  road,  or  out 
of  the  trust  property. 

682.  It  sometimes  happens  that  mortgage  creditors  find  it 
a  matter  of  policy  to  assume  the  payment  of  certain  genercd 
debts  of  railroad  corporations,  and  to  consent  to  the  entry  of  de- 
crees requiring  their  receivers  to  pay  such  debts  out  of  the  receipts 
of  the  road  or  from  the  proceeds  of  sales  of  the  mortgaged  prop- 
er ty.^  The  claims  of  laborers  and  employees  more  frequently 
than  any  others  are  so  provided  for.  Aside  from  the  equitable 
consideration  that  their  labor  has  benefited  the  property,  there  is 
the  practical  consideration  that  it  is  generally  necessary  or  at  least 
desirable  that  the  receivers,  and  after  them  the  purchasers,  should 
continue  the  operation  of  the  roads  by  the  aid  of  the  services  of  the 
same  persons.  Sometimes  mortgage  creditors  even  find  it  to  their 
advantage  to  compromise  the  claims  of  other  general  creditors. 
Delay  in  obtaining  the  appointment  of  receivers,  and  through 
them  the  possession  of  the  property,  may  be  avoided ;  and  such 
delay  is  a  serious  matter  when  a  road  extends  through  several 
states,  and  the  aid  of  the  courts  of  each  must  be  sought  and  ob- 
tained against  the  active  efforts  of  creditors.  Such  considerations 
doubtless  led  the  mortgage  creditors  of  the  Atlantic  and  Great 
Western  Railway  Company  to  consent  that  the  decree  appointing 
a  receiver  of  the  road  should  provide  for  the  payment,  out  of  the 
net  earnings  of  the  road,  of  claims  for  materials  and  supplies  and 
of  arrearages  owing  to  the  laborers  and  employees  of  the  company 
**  for  labor  and  services  actually  done  in  connection  with  that  com- 
pany's railways."  Under  this  decree  Jeremiah  S.  Black,  Esq., 
claimed  payment  of  $5,000  for  professional  services  as  counsel  for 

1  DuDcan  v,  Chesapeake  &  O.  R.  R.        ^  See  4  Cent.  L.  J.  458,  544. 
Co.  9  Am.  Ry.  Rep.  386. 
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the  company,  rendered  prior  to  the  appointment  of  the  receiver. 
The  referee  to  whom  the  claim  was  referred  found  it  to  be  reason- 
able in  amount,  bat  that  the  claimant  was  not  included  in  the 
class  provided  for  in  the  order ;  that  the  word  *^  employees,''  as 
there  used,  included  only  those  persons  who  had  been  in  the 
stated  and  r^ular  employment  of  the  company.  The  Supreme 
Court  of  New  York  also  took  this  view  of  the  claim,  and  dis- 
allowed it.^ 

The  Court  of  Appeals,  however,  reversed  this  decision  and  sus- 
tained the  claim.^  The  claimant  was  considered  an  employee 
who  had  rendered  services  in  connection  with  the  company's  rail- 
ways within  the  terms  of  the  order.  Whether  he  should  be  so  re- 
garded or  not  was  a  question  as  to  the  intent  of  the  order,  and  it 
was  regarded  as  more  probable,  from  the  terms  of  the  order,  that 
the  intent  was  to  include  rather  than  exclude  the  debt  of  the 
claimant.  This  intent  was  moreover  regarded  as  established  by 
evidence  as  to  the  sense  in  which  the  parties  used  the  words,  and 
by  the  circumstances  of  the  case.  Debts  for  materials  and  supplies 
were  protected,  and  why  might  it  not  be  supposed  that  the  claim- 
ant's demand  was  regarded  to  be  as  just  and  equitable  as  those, 
especially  under  the  circumstances  referred  to?  The  mortgage 
creditors,  by  making  these  concessions,  gained  what  they  r^arded 
a  great  advantage,  —  the  immediate  appointment  of  a  receiver ; 
and  the  order  should  be  liberally  construed  in  favor  of  the  cred- 
itors, who  are  presumed  to  have  assented  to  it  and  relied  upon  it 
for  the  payment  of  their  debts.^ 

583.  In  no  case  had  any  one  of  the  federal  oourts  allowed 
daixns  for  supplies  or  for  labor  in  preference  to  existing  mort- 
fiTSifires  when  the  mortgagees  had  not  consented  to  such  allowance 
prior  to  the  decision  in  Fosdick  v.  Scholia  In  one  case,  indeed, 
after  supply  claims  and  other  floating  debts  to  the  amount  of 
$700,000  had  been  audited  and  paid  by  the  receivers  with  the 
consent  of  the  parties  in  interest,  objection  was  finally  made  to  a 
similar  claim  of  small  amount  presented  at  the  eleventh  hour, 
when  Judge  Treat,  of  the  Circuit  Court,  followed  the  settled  rule 

1  Gnmejr  v.  Atlantic  &  G.  W.  Ry.  Co.  »  Gumey  v,  Atlantic  &  G.  W.  Ry.  Ca 

2  Thomp.  &  C.  (N.  Y.)  446.  58  N.  Y.  358,  per  Church,  C.  J.    See 

<  58  N.  Y.  358.    See  Aikin  r.  Waason,  §  595. 

S4  N.  Y.  482.  «  See  §  689. 

600 


EQUITIES  OF  CONTRACTORS  AND  MATERIAL-MEN.        [§  584. 

of  law  and  rejected  the  claim.^  The  case  of  Fosdick  v.  Schall  was 
decided  soon  after  the  first  edition  of  this  treatise  was  published, 
and  from  the  time  of  that  decision  was  established  a  new  equity 
as  against  mortgages  of  railroads,  —  the  equity  of  claims  for  the 
operating  expenses  incurred  within  a  limited  time  before  posses- 
sion has  been  taken  by  a  receiver.^ 

II.  Equities  of  Contractors  and  MateriaUMen. 

684.  It  has  sometimes  been  sought  to  establish  equities  in 
favor  of  those  who  have  furnished  matericd  or  money  for 
building  or  repairing  of  railroads,  on  the  ground  that  the  prop- 
erty has  thus  been  conserved  and  rendered  capable  of  profitable 
use.  This  is,  in  fact,  an  attempt  to  apply  to  railroads  the  prin- 
ciple adopted  by  the  civil  and  maritime  laws  of  awarding  priority 
to  the  last  creditor  who  furnishes  necessary  repairs  and  supplies 
to  a  vessel.  Thus,  in  Galveston  B.  R.  v.  Cowdrey?  a  person  who 
had  furnished  the  iron  laid  upon  a  portion  of  the  road  claimed 
therefor  an  equitable  lien  in  preference  to  an  existing  mortgage : 
first,  because  the  mortgage  covered  the  iron  only  as  after-acquired 
property,  and  upon  the  principle  of  equitable  estoppel,  which 
should  yield  when  it  comes  in  conflict  with  a  superior  equity; 
and,  secondly,  because  his  property  applied  to  the  road  had  ren- 
dered it  capable  of  being  operated,  when  it  otherwise  could  not 
have  been  used.  The  Supreme  Court  of  the  United  States  denied 
the  claim  on  both  points,  declaring  that  the  mortgage  attached  to 
the  property  as  soon  as  it  was  acquired,  and  that  the  principle 
of  maritime  law  contended  for  had  no  application.  Mr.  Justice 
Manning,  referring  to  this  case,  in  giving  the  decision  of  the  Su- 
preme Court  of  Alabama,  in  the  recent  case  of  Meyer  v.  Johnston^^ 
with  reference  to  the  latter  principle,  said:  "A  ship  far  from 
home,  in  distress  and  without  resource,  must  perish,  and  perhaps 
her  crew  with  her,  if  a  bottomry  bond  given  then  for  repairs  and 
supplies  shall  not  have  precedence  of  other  liens  upon  the  vessel. 
But  the  court  does  not  consider  a  railroad  on  terra  firma  so  be- 

1  Ketcham  v.  Pacific  R.  R.  Co.  4  Cent,  v,  Indianapolis,  B.  &  W.  Ry.  Co.  8  Biss. 

L.  J.  458,  459.  315,  per  Drummond,  J.;  but  it  had  not 

>  It  is  true  that  the  doctrine  had  been  had  such  fall  and  authoritatiye  statement 

partially  declared  in  a  few  earlier  cases,  as  as  to  make  the  doctrine  an  established 

in  Douglass  t;.  Cline,  §  580,  supra,  and  one. 

Duncan  v.  Chesapeake  &  O.  R.  R.  Co.  *  11  Wall.  459,  480. 

§  581,  gupra,  and  substantiaUy  in  Tomer  *  53  Ala.  237,  247,  345. 
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yond  the  reach  of  help  from  those  who  own  it,  or  are  concerned 
in  it,  as  to  justify  the  adoption,  in  such  a  case,  of  the  rule  relat- 
ing to  a  ship  abroad,  and  about  to  perish." 

Accordingly  the  court,  in  this  case,  refused  to  give  precedence 
to  the  claim  of  a  contractor  for  repairing  and  completing  a  rail- 
road, although  by  contract  with  the  company  he  was  to  have  pos- 
session of  the  property  until  his  claims  were  paid. 

585.  A  mortgage  by  a  railway  oompaay  of  their  ^^road,  built 
and  to  be  built,"  has  precedence,  even  as  regards  the  unbuilt 
part,  of  the  claini  of  a  contraotor  who  has  himself  finished  a 
portion  of  the  road,  under  an  agreement  that  he  should  retain 
possession  of  the  road,  and  apply  its  earnings  to  the  liquidation 
of  the  debt  due  him,  and  who  has,  in  accordance  with  such  agree- 
ment, taken  possession  of  the  road,  and  retained  it.  The  Supreme 
Court  of  the  United  States  so  held  upon  a  bill  filed  for  the  fore- 
closure of  such  a  mortgage,  which  had  been  duly  recorded  several 
months  before  the  contract  for  building  the  road  was  made.^ 
Said  Mr.  Justice  Clifford:  *^A11  of  the  bonds,  except  those  sub- 
sequently delivered  to  the  contractor,  had  long  before  that  time 
been  issued,  and  were  in  the  hands  of  innocent  holders.  The 
contractor,  under  the  circumstances,  could  acquire  no  greater  in- 
terest in  tlie  road  than  was  held  by  the  company.  He  did  not 
exact  any  formal  conveyance ;  but,  if  he  had,  and  one  had  been 
executed  and  delivered,  the  rule  would  be  the  same.  Registry  of 
the  first  mortgage  was  notice  to  all  the  world  of  the  lien  of  the 
complainant ;  and,  in  that  point  of  view,  the  case  does  not  even 
show  a  hardship  upon  the  contractor,  as  he  must  have  known, 
when  he  accepted  the  agreement,  that  he  took  the  road  subject 
to  the  rights  of  the  bondholders.  Acting  as  he  did,  with  a  full 
knowledge  of  all  the  circumstances,  he  has  no  right  to  complain 
if  his  agreement  is  less  remunerative  than  it  would  have  been  if 
the  bondholders  had  joined  with  the  company  in  making  the  con- 
tract. No  effort  appears  to  have  been  made  to  induce  them  to 
become  a  party  to  the  agreement,  and  it  is  now  too  late  to  remedy 
the  oversight.  Conceding  the  general  rules  of  law  to  be  as  here 
laid  down,  still  an  attempt  is  made  by  the  respondents  to  main- 
tain that  railroad  mortgages  made  to  secure  the  payment  of  bonds, 
issued  for  the  purpose  of  realizing  means  with  which  to  construct 

1  Dunham  r.  Cincinnati  &  F.  Rjr.  Co.  I  Wall.  254,  S67. 
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the  road,  stand  upon  a  different  footing  from  the  ordinary  mort- 
gages to  which  such  general  rules  of  law  are  usually  applied." 
But  the  court  say,  that,  although  some  authorities  seem  to  favor 
the  supposed  distinction,  the  argument,  in  their  view,  is  not 
sound,  and  the  weight  of  judicial  determination  is  greatly  the 
other  way. 

686.  The  order  of  priority  of  two  or  more  railway  mort- 
gages is  not  affected  by  the  fact  that  a  part  of  the  road  was 
wholly  built  by  money  raised  by  means  of  the  junior  mort- 
gage. The  giving  of  priority  to  the  last  creditor  is  a  rule  which 
is  applicable  only  to  marine  cases,  which  stand  on  a  particular 
reason.  The  rule.  Qui  prior  est  tempore^  potior  est  jure^  gov- 
erns as  to  the  priority  of  mortgages  at  common  law.^  In  a  re- 
cent case  before  the  Supreme  Court  of  Alabama,^  an  attempt  was 
made  to  reverse  the  order  of  priority  of  mortgages,  upon  the 
ground  that  the  prior  bondholders  could  equitably  claim  only  the 
value  of  the  railroad  and  its  appurtenances  in  the  condition  they 
were  in  before  the  road  was  reconstructed  and  completed  by  cap- 
ital furnished  for  that  purpose  under  a  subsequent  mortgage.  It 
was  urged  that,  if  this  expenditure  had  not  been  made,  a  court 
of  equity  would  have  authorized  a  lien  upon  the  property  for  the 
purpose  of  making  it  available  ;  and,  therefore,  the  court  should 
not  hesitate  to  approve  and  ratify  what  had  been  done  volunta- 
rily, and  to  protect  those  who  had  furnished  money  for  the  pres- 
ervation and  life  of  the  road.  But  the  court  regarded  it  as  well 
settled,  that  a  prior  mortgagee  could  not  be  divested  of  his  lien 
in  this  way ;  and  that  a  junior  mortgage  could  not,  by  force  of 
any  lien  for  repairs,  be  given  precedence  of  a  senior  one. 

A  junior  mortgagee  has  no  more  right  than  the  mortgagor 
himself  to  charge  for  repairs  and  improvements  made  upon  the 
mortgaged  property.  The  mortgagor  not  having  this  right,  he 
can  confer  no  such  right  upon  a  junior  mortgagee,  as  against  a 
prior  mortgagee.  Expenditures  made  by  a  junior  mortgagee 
stand,  in  this  respect,  upon  the  same  basis  as  when  made  by  the 
mortgagor :  they  confer  no  equity  whatever  as  against  prior  in- 
cumbrances. 

687.  A  claim  for  matericJs  furnished  an  insolvent  railway 

^  Galreston  R.  R.  r.  Cowdrej,  11  Wall.        ^  Meyer  t;.  Johnston,  53  Ala.  237. 
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oompaay,  which  ia  not  a  lien  by  virtue  of  any  statute,  is  not 
entitled  to  payment  oat  of  the  funds  arising  from  a  sale  of  the 
property  at  the  instance  of  prior  mortgage  bondholders,  until  the 
bonds  are  paid.^  A  promise  by  the  receiver  to  make  snch  pay- 
ment does  not  change  the  case.  The  ground  of  the  application  in 
this  case  was  that  the  supplies  were  furnished  to  the  road  while  it 
was  run  by  a  lessee,  and  that  when  the  road  came  into  the  hands 
of  the  receiver,  the  parties  who  had  furnished  the  supplies  had  an 
equitable  lien  upon  the  funds  realized  from  the  earnings  of  the 
road.  They  had  no  specific  lien,  legal  or  equitable,  upon  the  prop- 
erty. The  facts  of  the  case  were  that  there  were  large  mortgages 
upon  the  road,  and  the  company  had  become  hopelessly  insolvent. 
Application  was  made  to  the  court  to  put  it  into  the  hands  of  a 
receiver,  in  order  that  it  might  be  operated  for  the  payment  of 
these  mortgages.  This  was  done,  and  the  road  remained  in  the 
hands  of  the  receiver  for  some  years.  Subsequently  other  cred* 
iters  applied  to  the  court,  it  being  manifest  that  the  mortgages 
could  not  be  paid  in  that  way,  or  at  any  rate,  that  the  time  would 
be  so  long  that  it  was  desirable  for  the  interests  of  all  that  the 
administration  of  the  road  should  be  changed ;  and  a  sale  of  the 
property  was  ordered  and  made,  so  that  the  parties  in  interest 
might  realize  upon  their  claims.  The  court  held  that  the  peti- 
tioners had  no  equitable  lien  upon  the  proceeds  of  the  sale,  be- 
cause the  prior  mortgage  liens  must  prevail,  and  these  would 
sweep  away  the  entire  fund,  and  would  then  be  only  paid  in  part. 
Judge  Drummond,  in  making  this  decision,  said,  by  way  of  illus- 
tration :  ^*  rt  is  precisely  like  the  case  of  a  man  who  furnishes  to 
the  owner  of  a  farm  the  means  of  carrying  it  on ;  but  there  is 
another  party  who  has  a  lien  upon  that  farm,  and  it  is  sold  in 
order  that  the  party  who  has  the  prior  lien  may  be  paid.  Now, 
the  fact  that  the  mechanic  or  laborer  has  furnished  the  means 
of  canying  on  the  farm  would  not  authorize  him  to  come  into 
a  court  of  equity  and  cut  off  the  prior  lien  which  exists  on  the 
farm,  and  prevent  it  from  being  paid.  These  parties  ought  to  be 
paid.  They  have  a  just  claim  against  this  road.  But  it  is  against 
an  insolvent  corporation,  and  they  ask  parties  who  have  a  prior 
right  and  lien  to  pay  them,  because  those  with  whom  they  have 
dealt  cannot  do  so." 

1  Denniston  v,  Chicago,  A.  &  St  L.  R.  B.  Co.  4  Biss.  414. 
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688.  Advanoes  made  to  pay  for  rolling  stock.  —  The  presi- 
dent and  directors  of  the  New  Jersey  Midland  Railway  Company, 
previous  to  its  insolvency,  advanced  money  to  pay  for  rolling 
stock  leased  to  the  company,  to  be  paid  for  by  monthly  instal- 
ments, and  to  remain  the  property  of  the  vendors  until  the  whole 
amount  of  the  purchase  money  should  be  paid.  They  did  this  to 
preserve  the  property  for  the  benefit  of  the  company  and  its  cred- 
itors, and  with  the  understanding  on  their  part  that,  upon  the 
payment  of  the  balance  due  upon  the  rolling  stock,  they  should 
become  the  owners  of  it.  Upon  the  appointment  of  a  receiver  in 
a  foreclosure  suit,  they  petitioned  the  court  that  they  might  be 
subrogated  to  the  rights  of  the  vendors  of  the  rolling  stock  to  the 
extent  of  the  advance  made  by  them  on  account  of  it,  and  that 
the  receivers  should  be  ordered  to  pay  to  them  the  amount  so 
advanced,  with  interest.^  The  court,  however,  denied  the  peti- 
tion, because  there  could  be  no  subrogation  without  an  express 
agreement  for  the  right,  either  with  the  debtor  or  the  creditor ; 
and  because  the  right  could  not  be  enforced  until  the  whole  debt 
was  paid.  Moreover,  the  advances  were  made,  and  the  petitioners' 
rights  accrued,  long  before  the  filing  of  the  bill  in  the  foreclosure 
suit.  The  payment  of  these  claims  by  the  receivers  was  nowise 
necessary  for  the  preservation  of  the  property,  or  the  protection 
of  the  mortgagees  or  other  creditors.  The  petitioners  stood  in  a 
different  position  from  the  owners  of  the  roUing  stock.  They  had 
no  power  to  embarrass  the  receivers  by  removing  the  property. 
Tlie  court,  therefore,  declined  to  consider  their  claim  until,  upon 
a  hearing  of  the  cause,  the  rights  and  priorities  of  all  parties 
claiming  liens  upon  the  mortgaged  premises  could  be  settled  and 
adjusted. 


1  New  Jeney  Midland  Ry.  Co.  v,  Wor- 
tendjke,  27  N.  J.  Eq.  658.  "  The  duties 
of  a  recetrer  in  a  forecloflure  suit/'  say  the 
court, "  are  in  aid  of  the  mortgagee,  by 
oollectiDg  the  rents  and  preserving  the 
property  from  loss  and  decay.  In  rail- 
way foreclosures,  his  duties,  though  more 
extensive,  are  primarily  the  same.  The 
appointment  is  presumed  to  t>e  for  the 
benefit  of  the  mortgagees,  and  for  the  pro- 
tection of  their  interests.  In  this  case  it 
is  claimed  that  the  mort|;age  covers  the 
rolling  stock,  and  that  upon  f  uU  and  final 


payment  by  the  company,  or  by  the  re- 
ceivers, to  the  owners  of  the  stock,  the 
title  will  vest  in  the  company,  or  their 
mortgagees,  and  enure  to  the  benefit  of 
the  bondholders.  The  petitioners  seek,  ot 
this  early  stage  of  the  foreclosure  suit,  and 
in  this  irregular  mode,  to  enforce  a  lien 
alleged  by  them  to  be  superior  or  prior  to 
that  of  the  mortgagees.  In  this  view,  it 
is  simply  a  contest  for  priority  between 
parties  claiming  liens  upon  the  mortgaged 
premises." 
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§  689.]        MORTGAGES  AS  AFFECTED  BT  SUBSEQUENT  EQUITIES. 

One  who  has  loaned  money  to  a  railway  company,  to  enable  it 
to  pay  interest  on  its  coupon  bonds,  has  no  equity  entitling  him 
to  be  paid  out  of  funds  in  the  hands  of  a  receiver  of  the  road 
appointed  in  behalf  of  the  bondholders.^  A  loan,  however,  made 
for  this  purpose,  upon  the  agreement  or  undei*standing  that  the 
lender  should  be  treated  as  the  assignee  of  the  holders  of  the  cou> 
pons,  might  have  the  effect  to  subrogate  the  lender  to  their  rights, 
and  entitle  him  to  hold  the  coupons  as  part  of  the  debt  secured 
by  the  mortgage.^ 

III.   Uquities  of  Claims  for  Operating  Expense%. 

589.  A  court  of  equity  may  make  it  a  condition  of  its  issu- 
ing an  order  for  the  appointment  of  a  receiver  that  certain  out- 
standing debts  of  the  company  shall  be  paid  from  the  income  that 
may  come  into  the  receiver's  hands.^    Such  debts  are  usually 

1  Newport  &  G.  Bridge  Co.  i;.  Douglass,  penses,  proper  equipment,  and  useful  im- 

12  Bush  (Ky.)t  673,  714.  provements.     Every  railroad  mortgagee 

^  See  §  262.  in  accepting  his  securitj  impliedij  agrees 

*  Fosdick  V.  Schall,  99  U.  S.  235,  252 ;  that  the  current  debts  made  in  the  ordi- 

Miltenbeiger  v.  Logansport  K.  K.  Co.  106  nary  course  of  business  shall  be  paid  from 

U.  S.  286 ;  Union  Trust  Co.  t;.  Souther,  the  current  receipts  before  he  has  any 

107  U.  S.  591 ;  Thomas  v.  Peoria  &  B.  I.  claim  upon  the  income.    If  for  the  con- 

R.  R.  Co.  36  Am.  &  £ng.  R.  R.  Cas.  381.  venience  of    the  moment  something  is 

In  Fosdick  v.  Schall,  Bupra^  the  leading  taken  from  what  may  not  improperly  be 

case  on  this  subject.  Chief  Justice  Waite  called  the  current  debt  fund,  and  pot  into 

delivering  the  judgment, said  :  "The  busi-  that  wliich  belongs  to  the  mortgage  cred- 

ness  of  all  railroad  companies  is  done  to  a  itors,it  certainly  is  not  inequitable  for  the 

greater  or  less  extent  on  credit.    This  court,  when  asked  by  the  mortgagees  to 

credit  is  longer  or  shorter,  as  the  necessi-  take  possession  of  the  future  income  and 

ties  of  the  case  require ;  and  when  compa-  hold  it  for  their  benefit,  to  require  as  a 

nies  become  pecuniarily  embarrassed,  it  condition  of  such  an  order  that  what  is 

frequently  happens  that  debts  for  labor,  due  from  the  earnings  to  the  current  debt 

supplies,  equipment,  and   improvements  shall  be  paid  by  the  court  from  the  future 

are   permitted  to  accumulate,  in  order  current  receipts  before  anything  derived 

that  bonded  interest  may  be  paid  and  a  from  that  source  goes  to  the  mortgagees, 

disastrous  foreclosure  postponed,  if  not  .  .  .  The  mortgagee  has  his  strict  rights, 

altogether  avoided.    In  this  way  the  daily  which  he  may  enforce  in  the  ordinary  way. 

and  monthly  earnings,  which  ordinarily  If  he  asks  no  favors,  he  need  grant  none, 

should  go  to  pay  the  daily  and  monthly  But  if  he  calls  upon  a  court  of  chancery 

expenses,  are  kept  from  those  to  whom  to  put  forth  its  extraordinary  powers  and 

in  equity  they  belong,  and  used  to  pay  grant  him  purely  equitable  relief,  he  may 

the  mortgage  debt    The  income  out  of  with  propriety  be  required  to  submit  to 

which  the  mortgagee  is  to  be  paid  is  the  the  operation  of  a  rule  which  always  ap- 

net  income  obtained  by  deducting  from  plies  in  such  cases,  and  do  equity  in  order 

the  gross  earnings  what  is  required  for  to  get  equity.    The  appointment  of  a  re- 

necessary  operating  and  managing  ex-  ceiver  is  not  a  matter  of  strict  right.   Such 
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EQUITIES  OF  CLAIMS  FOR  OPEBATIKG  EXPENSES.       [§  690. 

those  incurred  for  labor,  supplies,  equipment,  or  permanent  im- 
provements, within  six  months  prior  to  the  time  of  making  such 
appointment.  The  right  to  impose  such  terms  does  not  depend 
alone  upon  the  fact  that  current  earnings  have  been  used  by  the 
company  to  pay  the  mortgage  debt,  principal,  or  interest,  instead 
of  current  expenses.  Other  circumstances  may  make  such  an 
order  reasonable.  Thus,  if  the  bondholders  do  not  take  posses- 
sion or  commence  proceedings  to  foreclose  their  mortgage  upon 
the  happening  of  a  default,  but  allow  the  company  to  operate  the 
road  in  the  expectation  that  its  condition  will  improve  by  delay, 
it  being  for  the  interest  of  the  bondholders  that  the  road  should 
be  kept  in  operation,  it  is  proper  for  the  court,  in  granting  an 
application  for  the  appointment  of  a  receiver,  to  provide  that  the 
debts  incurred  by  the  company  in  thus  protecting  the  security 
shall  be  paid  from  the  income  of  the  receivership.^ 

690.  This  equity  for  the  payment  of  operating  expenses 
may  be  enforced,  though  their  payment  be  not  provided  for 
in  the  order  appointing  the  receiver.  The  court  may  at  any 
time  during  the  progress  of  the  cause  direct  the  payment  of  debts 
which  the  insolvent  company  should  have  paid  in  the  ordinary 
coui-se  of  business,  out  of  the  income  of  the  receivership.  The 
court  may  do  this  "  not  because  the  creditors  to  whom  such  debts 
are  due  have  in  law  a  lien  upon  the  mortgaged  property  or  the 
income,  but  because,  in  a  sense,  the  officers  of  the  company  are 
trustees  of  the  earnings  for  the  benefit  of  the  different  classes  of 
creditors  and  the  stockholders ;  and  if  they  give  to  one  class  of 
creditors  that  which  properly  belongs  to  another,  the  court  may, 
upon  an  adjustment  of  accounts,  so  use  the  income  which  comes 
into  its  own  hands  as,  if  practicable,  to  restore  the  parties  to 
their  original  equitable  rights.  .  .  .  No  fixed  and  inflexible  rule 
can  be  laid  down  for  the  government  of  the  courts  in  all  cases. 
Each  case  will  necessarily  have  its  own  peculiarities,  which  must 
to  a  greater  or  less  extent  influence  the  chancellor  when  he 
comes  to  act.     The  power  rests  upon  the  fact  that  in  the  admin- 

an  application  always  calls  for  the  exer-  I.  R.  R.  Co.  36  Am.  &  Eng.  R.  R.  Cas. 

cise  of  judicial  discretion,  and  the  chan-  381,  per  Harlan,  J. 

cellor  should  so  moald  his  order,  that,  ^  Metropolitan  Trust  Co.  v.  Tonawanda 

while  favorino:  one,  injustice  is  not  done  V.  &  C  R.  R.  Co.  40  Hun  (N.  Y.),  80; 

another.    If  this  cannot  be  accomplished,  Union  Trust  Co.  v.  Souther,  107  U.  S. 

the  application  should  ordinarily  be  de-  591. 

nied."    See,  also,  Thomas  v.  Peoria  &  R.  507 


§  591.]       MORTGAGES  AS  AFFECTED  BT  SUBSEQUENT  EQUITIES. 

istration  of  the  affairs  of  the  company  the  mortgage  creditors 
have  got  possession  of  that  which  in  equity  belonged  to  the 
whole  or  a  part  of  the  general  creditors.  Whatever  is  done, 
therefore,  must  be  with  a  view  to  a  restoration  by  the  mortgage 
creditors  of  that  which  they  have  thus  inequitably  obtained.  It 
follows  that  if  there  has  been  in  reality  no  diversion,  there  can 
be  no  restoration ;  and  that  the  amount  of  restoration  should  be 
made  to  depend  upon  the  amount  of  the  diversion.  If  in  the 
exercise  of  this  power  errors  are  committed,  they,  like  others,  are 
open  to  correction  on  appeal.  All  depends  upon  a  proper  appli- 
cation of  well-settled  rules  of  equity  jurisprudence  to  the  facts  of 
the  case,  as  established  by  the  evidence."  ^ 

After  the  appointment  of  a  receiver  the  court  will  at  its  dis- 
cretion apply  the  net  income  to  the  payment  of  employees  and 
material  -  men,  who  have,  prior  to  the  appointment,  furnished 
labor,  materials,  or  supplies  necessary  for  the  operation  of  the 
road.^ 

691.  Although  the  znortgagror  has  been  allowed  to  remain 
in  possession  and  has  applied  the  inoome  to  other  purposes, 
when  the  mortgagees  obtain  possession  through  a  receiver,  debts 
incurred  by  the  company  for  expenses  in  operating  the  road 
should  be  first  paid  in  priority  to  mortgage  debts.^  Especially  if 
the  mortgage  itself  provides  that  the  mortgagor  shall  remain  in 
possession  and  apply  the  income  of  the  road  to  the  payment  of 
the  current  expenses  of  the  road,  and  the  mortgagor  is  suffered, 
after  default,  to  remain  in  possession,  to  incur  debts  in  operating 
the  road  and  repairing  it,  to  divert  the  net  earnings  to  building 
new  road,  and  thus  to  enhance  the  value  of  the  mortgage  secu- 
rity, it  would  be  highly  inequitable  to  allow  the  mortgagees  to  take 
possession  of  the  property  through  receivers,  and  to  assert  their 
moi'tgage  in  preference  to  debts  for  expenses  of  operating  the 

1  Fosdick  r.  Schall  99  U.  S.  235,  253,  7  Fed.  Kep.  377  ;  Williamson  ».  Washing- 

254,  per  Chief  Justice  Waite.    See,  also,  ton  City,  V.  M.  &  G.  S.  R.  B.  Co.  33  Gratt. 

Poland  V.  Lamoille  Val.  R.  R.  Co.  52  (Va.)  624. 

Vt.  144,  177,  per  Powers  J.;  Thomas  r.  «  Williamson  v.  Washington  City,  V. 

Peoria  &  R.  I.  R.  R.  Co.  36  Am.  &  Eng.  M.  &  G.  S.  R.  R.  Co.  supra ;  Lehigh  Coal 

R.  R.  Cas.  381,  per  Harlan,  J.;  Farmers'  &  N.  Co.  v.  Central  R.  R.  Co.  34  N.  J. 

Loan  &  Trust  Co.  v.  Vicksburg  &  M.  R.  Eq.  88 ;  Tnmer  v.  Indianapolis,  B.  ft  W. 

R.  Co.  33  Fed.  Rep.  778.  By.  Co.  8  Bias.  315. 

>  Taylor  v,  Philadelphia  &  R.  R.  R.  Co. 

508 


EQUITIES  OF  CLAIMS  FOB  OPERATING  EXPENSES.      [§§  592,  598. 

road.^  The  right  of  the  supply  and  labor  creditors  to  payment 
out  of  the  income  of  the  receivership  is  not  limited  to  a  res- 
toration of  the  amount  paid  to  mortgage  creditors  in  the  way 
of  interest,  but  the  court  may  direct  sucli  payment  whenever  it 
appears  that  the  company  has  used  the  earnings  of  the  road 
for  making  peimanent  improvements  or  in  providing  additional 
equipments  for  the  road,  thereby  leaving  supply  and  labor  debts 
unpaid.^ 

592.  A  diversion  of  the  eeuntiings  of  a  railroad  from  the 
payment  of  operating  expenses  to  the  payment  of  interest  on 
bonds  is  not  shown  by  the  fact  that  through  an  extended  period 
the  gross  receipts  would  have  been  sufficient  to  meet  all  operating 
expenses  if  no  interest  had  been  paid,  when  the  payments  of  in- 
terest were  made  in  the  early  part  of  the  period  before  there  had 
been  any  default  in  the  payment  of  operating  expenses.^ 

No  claim  for  a  diversion  of  net  earnings  can  be  sustained  as 
against  the  holders  of  second  mortgage  bonds,  when  such  earn- 
ings were  misapplied,  if  misapplied  at  all,  by  payment  of  interest 
on  first  mortgage  bonds.^  The  fund  for  distribution,  in  the  sense 
of  the  sale  sought  to  be  applied,  cannot  be  said  to  have  been 
benefited  by  the  payment  to  other  bondholders.  If  any  equity 
exists  in  such  case,  it  is  against  the  holders  of  the  first  mortgage 
bonds,  who  actually  received  the  money. 

If  the  receiver  has  diverted  earnings  of  the  road  to  the  pay- 
ment of  interest  on  receiver's  certificates  payable  out  of  the 
corpus  of  the  mortgaged  property,  or  to  the  payment  of  costs  or 
allowances  in  the  foreclosure  suit,  or  to  the  payment  of  any  other 
claims  not  properly  for  operating  expenses,  such  earnings  must 
be  returned  to  the  current  earnings  fund,  and  applied  to  the  pay- 
ment of  claims  made  payable  therefrom.^ 

593.  As  regards  this  doctrine,  there  is  a  vital  distinction 
between  a  debt  for  oonstruotion  and  one  for  operating  ez- 

1  Poland  u.  Lamoille  Val.  B.  R.  Co.  52  «  St.  Louw,  A.  &  T.  H.  R.  R.  Co.  v. 
Vl  144.  Cleveland,  C.  C.  &  I.  Rj.  Co.  125  U.  a 

2  Williamson  v.T^ashiDgtonCitj,y.M.  65S;  8  Sup.  Ct.  Rep.  1011;  33  Am.  & 
&  G.  8.  R.  R.  Co.  33  Gratt  ( Va.)  624.  £ng.  R.  R.  Caa.  16. 

*  St.  Lonis,  A.  &  T.  H.  R.  R.  Co.  v»  ^  Blair  r.  St.  Louis,  H.  &  E.  R.  R.  Co. 
Cleveland,  C.  C.  &  L  Ry.  Co.  8  Sup.  Ct.  25  Fed.  Rep.  232;  Calhoun  v,  St.  Louis  & 
Rep.  1011 ;  33  Am.  &  Eng.  R.  R.  Cus.  16.     S.  E.  Rj.  Co.  14  Fed.  Rep.  9. 
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§  594.]      MORTGAGES  AS  AFFECTED  BY   SUBSEQUENT  EQUITIES. 

penses.  The  doctrine  applies  only  to  a  debt  for  operating  ex- 
penses ;  it  does  not  apply  to  a  debt  for  original  construction ;  ^ 
or  to  any  claim  of  a  general  creditor  other  than  for  operating 
expenses.^  ^^  The  material  for  the  building  or  construction  of 
the  works,  in  theory,  at  least,  is  supposed  to  be  paid  out  of  the 
capital  stock,  or  bonds  secured  by  mortgage  upon  the  property. 
It  is  from  this  source  that  companies  raise  the  money  with  which 
to  construct  their  works  and  they  depend  upon  the  earnings  or 
income  after  the  works  are  constructed,  to  pay  for  their  operating 
labor  and  supplies,  and  pay  interest  upon  their  bonds,  and  divi- 
dends to  their  shareholders."  ^  Accordingly,  where  a  receiver  of 
a  corporation  engaged  in  the  manufacture  of  gas  was  directed  by 
the  order  appointing  him  to  keep  the  works  in  operation,  to  make 
necessary  repairs,  and  to  pay  the  debts  of  employees,  and  bills 
for  supplies  and  operating  materials  contracted  within  sixty  days 
prior  to  his  appointment,  it  was  held  that  he  was  not  authorized 
to  pay  a  claim  for  meters  supplied  to  the  company,  because  the 
claim  was  not  for  operating  or  supply  materials,  but  of  the  na- 
ture of  materials  used  in  the  construction  of  the  works.^ 

594.  The  class  of  preferred  debts  to  be  so  paid  includes 
taxes  on  the  property  ;  the  wages  of  officers  and  employees  of 
every  grade  employed  in  operating  the  road ;  the  cost  of  mate- 
rials and  supplies  furnished  which  are  necessary  to  put  Ihe  road 
and  its  rolling-stock  in  a  safe  condition  for  the  transportation  of 
persons  and  property,  and  to  keep  them  so ;  and  the  balances  due 
to  other  railroads  and  lines  of  transportation  on  account  of  passen- 
ger tickets  and  freight  charges.*^ 

1  Cowdrey  v.  Galveston,  H.  &  H.  R.  R.  bash,  St.  L.  &  P.  Ry.  Co.  28  Fed.  Rep. 

Co.  93  U.  S.  352 ;  Wood  r.  Guarantee  871 ;  Central  Trust  Co.  v.  East  Tenn.,  V. 

Trust  &  Safe  Deposit  Co.  9  Sup.  Ct.  Rep.  &  G.  R.  R.  Co.  30  Fed.  Rep.  895. 

131,  per  Lamar,  J. ;  Porter  v.  Pittsburgh  »  Reyburn  v.  Consumers'  Gas,  Fuel  & 

Bessemer  Steel  Co.  120  U.  S.  649;  30  Light  Co.  29  Fed.  Rep.  561,  564,  per 

Am.  &  Eng.  R.  R.  Cas.  472 ;  affirmed  on  Blodgett,  J. 

rehearing  122  U.  S.  267  ;  30  Am.  &  Eng.  ♦  Reyburn  v.  Consumers*  Gas,  Fuel  & 

R.  R.  Cas.  495.  Light  Co.  supra, 

^Tnre  Kelly,  5  Fed.  Rep.  846 ;  Hervey  8  Farmer's  Loan  &  Trust  Co.  v.  Vicks- 

r.  Dlinois  M.  Ry.  Co.  28  Fed.  Rep.  169 ;  burg  &  M.  R.  R.  Co.  S3  Fed.  Rep.  778, 

Hiles  V.  Case,  14  Fed.  Rep.  141 ;  Dexter-  per  Hill,  J. 

ville  Manuf.  Co.  r.  Receiver,  4  Fed.  Rep.  In  Mississippi  it  is  provided  that  no 

873 ;  Davenport  r.  Receivers,  2  Woods,  mortgage  of  the  income,  future  earnings, 

519 ;  Olyphant  v.  St.  Louis,  O.  &  S.  Co.  28  or  rolling  stock  of  a  railroad  corporation 

Fed.  Rep.  729  ;  Central  Trust  Co.  r.  Wa-  shall  be  valid  against  debts  contracted  in 

510  carrying  on  the  business  of  the  corpora^ 


EQUITIES  OF  CLAIMS  FOR  OPERATING  EXPENSES.      [§§  595,  596. 

595.  On  this  ground  the  attorney  of  a  railroad  company  is 
entitled  to  the  payment  of  his  annual  saletry,  which  haa  fallen 
due  only  a  short  time  before  the  appointment  of  k  receiver  of  the 
railroad,  in  priority  to  the  mortgage  bondholders.  The  services 
of  an  attorney  are  considered  necessary  to  the  ordinary  adminis- 
tration of  the  affairs  of  a  railroad  corporation.^  Bat  sach  attor- 
ney is  not  entitled  to  any  preference  as  regards  fees  earned  a 
year  and  a  half  before  the  appointment  of  a  receiver.  Neither  is 
he  entitled  to  such  preference  as  regards  money  paid  by  him  upon 
judgments  against  the  railroad  company,  and  upon  claims  for 
wages  and  for  stock  killed,  under  an  agreement  that  the  amount 
so  advanced  should  be  repaid  by  the  company,  though  the  pay- 
ments were  so  made  by  him  within  six  months  before  the  ap- 
pointment of  a  receiver.  He  simply  loaned  the  money  to  the 
railroad  company  without  security.  If  he  had  taken  a  mortgage 
at  the  time  of  making  the  loan,  he  would  not  have  claimed  pri- 
ority of  payment  over  an  existing  mortgage.2 

A  statute  which  provided  that  in  a  foreclosure  sale  of  a  rail- 
road the  court  should  provide  in  the  decree  or  otherwise  that  the 
purchaser  should  pay  all  sums  due  to  any  servant  or  employee  of 
the  company,  was  held  not  to  include  a  secretary  of  such  railroad 
company.^ 

596.  Under  this  principle  are  also  included  the  payment 
of  limited  amounts  due  to  connecting  roads  for  materials  and 
repairs,  and  for  unpaid  ticket  and  freight  balances,  the  outcome 
of  indispensable  business  relations,  where  an  interruption  of  such 
relations  would  be  a  probable  result  in  case  of  non-payment.  In 
view  of  the  consequences  both  to  the  company  and  the  public  in- 
volved in  the  breaking  off  of  such  traffic  relations,  the  payment 
of  such  claims  "  may  well  be  placed  in  the  category  of  payments 
made  to  preserve  the  mortgaged  property."* 

lion.    R.  Code  1880,  §  1033.    This  statnte  >  Blair  v,  St.  Loais,  H.  &  K.  R.  R.  Co. 

does  DOt  give  a  prior  lien  to  the  holders  supra. 

of  such  claims,  bat  merely  prereuts  those  '  Wells  v.  Southern  Minn.  Ky.  Co.  1 

claimiDg  a  prior  lien  under  such  mortgage  McCrary,  18 ;  1  Fed.  Rep.  270. 

from  setting  it  up  to  defeat  such  claims.  *  Miltenberger  v,  Logansport  R.  R.  Co. 

Farmers' Loan  &  Trust  Co.  v.  Vicksburg  106  U.  S.  286;   1    Sap.  Ct.   Rep.  140; 

&  M.  R.  R.  Co.  33  Fed.  Rep.  778.  Easton  v,  Houston  &  T.  C.  Ry.  Co.  38 

^  Blair  t\  St.  Louis,  H.  &  K.  R.  R.  Co.  Fed.  Rep.  12  ;  Farmers'  Loan  &  T.  Co. 

23  Fed.  Rep.  521 ;  lb.  523 :  Bnyliss  v.  La-  v.  Vicksbui^  &  M.  R.  R.  Co.  supra. 

iayette,  M.  &  B.  Ry.  Co.  9  Biss.  90.  Mr.   Justice   Blatchford,  delivering  a 
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§  597.]       MORTGAGES  AS  AFFECTED  BT  SUBSEQUENT  EQUITIES. 

597.  This  principle  has  been  extended  to  the  protection  of 
one  who  has  rescued  the  mortgaged  property  by  becoming  a 
Bui'ety  on  a  bond  given  by  a  railroad  company  on  obtaining  an 
injunction  against  a  threatened  levy  of  execution  upon  the  rolling 
stock  of  that  road  which,  with  the  road,  was  subject  to  a  mort- 
gage. The  injunction  having  been  dissolved,  and  a  judgment  re- 
covered against  the  surety,  it  was  held  that  he  had  an  equity  to 
be  paid  out  of  the  proceeds  of  a  foreclosure  sale  of  the  property, 
it  appearing  that  the  receiver  appointed  in  the  foreclosure  pro- 
ceedings has  used  earnings  to  increase  the  corpus  of  the  estate ; 
especially  where  the  bondholders  became  the  purchasers  at  the 
foreclosure  sale,  and  the  sale  was  expressly  made  subject  to  such 
intervening  claims  as  might  be  declared  paramount.^ 

The  claim  of  the  surety  was  based  upon  a  bond  fide  effort  to 
preserve  the  mortgage  fund  from  waste  and  spoliation  after  the 
mortgage  debt  was  in  arrears  and  the  mortgagee  was  entitled  to 
take  possession.  The  mortgaged  rolling  stock  was  in  danger  of 
being  seized  and  removed.  The  surety,  at  the  instance  of  the 
company,  put  his  hands  into  the  fire  to  rescue  it.  The  mortgagee 
received  the  benefit  of  his  act,  —  both  directly,  by  having  the 
property  preserved  without  being  obliged  to  take  any  proceed- 
ings to  rescue  it,  and  indirectly,  by  having  the  railroad  kept  up 
as  a  going  concern.  The  surety's  money  went  to  the  benefit  of 
the  mortgagee.  The  surety's  claim  was  not  a  claim  to  be  subro- 
gated to  the  lien  of  the  judgment  creditor,  but  a  claim  founded 

jadgment  of  the  Sapreme  Coart  of  the  terests  and  aocommodations  of  tniTel  and 

United  States  in  the  case  first  cited,  ftaid  :  traffic,  may  well  place  such  payments  in 

"  It  is  easy  to  see  that  the  payment  of  the  category  of  payments  to  preserve  the 

unpaid  debts  for  operating  expenses,  ac-  mortgaged  property  in  a  large  sense,  by 

crued  within  ninety  days,  dae  by  a  rail-  maintaining  the  good  will  and  integrity 

road  company  suddenly  deprived  of  the  of  the  enterprise,  and  entitle  them  to  be 

control  of  its  property,  due  to  operatives  made  a  first  lien." 

in  its  employ,  whose  cessation  from  work  See,  also.   Metropolitan  Trnst  Ca  v. 

simultaneonsly  is  to  be  deprecated,  in  the  Tonawanda  R.  B.  Co.  40  Hon  (N.  Y.), 

interes  both  of  the  property  and  of  the  SO,    Donglass  v,  Cline,  12  Bosh  (Ky.)t 

public,  and  the  payment  of  limited  amounts  608. 

due  to  other  connecting  lines  of  road  for  The  principle  was  not  recognised  in  the 

materials   and    repairs   and  for   unpaid  earlier  cases  of  Ketchum  v.  Pacific  B.  B. 

ticket  and  freight  balances,  the  outcome  Co.  3  Cent.  L.  J.  637,  and  Jessnp  i^  At- 

of  indispensable  business  relations,  where  lantic  &  O.  R.  B.  Co.  3  Woods,  441. 

a  stoppage  of  the  continuance  of  such  ^  Uuion  Trust  Co.  v.  Morrison,  125  U. 

business  relations  would  be  a  probable  re-  S.  591 ;  8  Sup.  Ct.  Bep.  1004 ;  33  Am.  & 

suit,  in  case  of  non-payment,  the  general  £ng.  B.  B.  Cas.  33. 
consequence  involving  largely  also  the  in- 
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EQUITY  OF  CLAIMS  FOR  OPERATING  EXPENSES.      [§§598-600. 

on  the  equities  arising  in  his  favor  for  taking  the  action  he  did, 
resulting  to  the  benefit  of  the  mortgagees. 

598.  On  this  principle,  bondholders  who  have  advanced 
money  necessary  for  the  payment  of  wages  due  employees,  in 
order  to  prevent  a  threatened  strike,  on  a  direct  understanding 
that  they  should  be  reimbursed  out  of  the  first  net  earnings  of 
the  company,  should  be  repaid  out  of  the  income  in  the  hands  of 
a  receiver  appointed  before  the  railroad  company  could  reimburse 
them.  The  bondholders  are  entitled  to  be  paid  such  advances  in 
preference  to  the  claims  of  the  mortgagees.^ 

599.  But  a  general  loan  is  not  entitled  to  suoh  preferenoe. 
A  bank  which  has  loaned  money  to  a  railroad  company  shortly 
before  the  commencement  of  the  foreclosure  suit,  the  money  go- 
ing into  the  general  funds  of  the  company,  and  not  especially  to 
the  payment  of  mortgage  interest,  has  only  the  rights  of  a  gen- 
eral creditor  in  the  distribution  of  the  proceeds  of  a  sale  of  the 
mortgaged  property,  provided  there  was  no  fraud  or  deception  on 
the  part  of  the  trustees,  and  no  misuse  of  current  income  by  the 
receiver  to  the  injury  of  the  bank.^ 

In  like  manner  a  claim  for  advances  made  to  a  railroad  com- 
pany to  complete  its  construction  will  be  postponed  in  equity  to 
the  lien  of  the  mortgage  bondholders,  unless  the  advances  were 
made  in  consequence  of  the  requests,  promises,  or  acts  of  all  the 
bondholders.* 

600.  A  claim  for  rent  of  oars  both  before  and  daring  a 
receivership  may  be  charged  upon  the  income,  and,  if  that  is 
insufficient,  upon  the  proceeds  of  the  property ;  yet,  in  the  ab- 
sence of  special  circumstances,  a  claim  for  such  rent  which  accrued 
more  than  six  months  prior  to  the  appointment  of  the  receiver 
will  not  be  allowed.* 

A  claim  by  a  lessor  for  repairs  of  cars  first  made  in  an 
amended  petition  filed  three  years  after  the  surrender  of  the  cars 


1  Atkins  V.  Petersburg  K.  R.    Co.  3        *  In  re  Kelly,  5  Fed.  Hep.  846. 
Hoghes,  307.  <  Thomas  v.  Peoria  &  R.  I.  R.  R.  Co. 

i  Penn  r.  Calhoan,  121  U.  a  251.  86  Am.  &  En^^  R.  R.  Cas.  381. 
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§  601.]        M0BT6AGES  AS  AFFECTED  BT  SUBSEQUENT   EQUITIES. 

to  the  lessor,  when  no  claim  had  been  made  upon  the  receiver 
pending  foreclosure,  will  be  rejected.^ 

Where,  however,  the  vendor  of  rolling  stock,  who  has  retained 
the  title  thereto  under  a  conditional  sale,  or  has  retained  a  lien 
thereon,  has  exhausted  his  own  security,  he  occupies  the  position 
of  a  general  creditor  only  for  any  balance  that  may  be  due  him 
from  the  company.^ 

A  lease  of  rolling  stock  will  be  disregarded  as  a  basis  of  claims 
for  rental  upon  the  proceeds  of  a  foreclosure  sale,  when  it  appears 
that  the  lessor  company  and  the  railroad  company  were  both  dom- 
inated and  controlled  by  substantially  the  same  persons.  The  car 
company  is  in  such  case  entitled  only  to  such  reasonable  rent  as 
it  could  obtain  in  the  open  market  for  similar  cars  to  be  used  in 
the  same  manner.^ 

601.  In  exceptional  cases  claims  not  for  bperatingr  expenses 
may  have  an  equity  as  against  the  mortgagre  lien.  Such  an 
equity  was  established  in  a  case  where  the  bondholders,  having  ob- 
tained a  decree  of  foreclosure,  instead  of  making  a  sale  wich  the 
concurrence  of  the  company,  transferred  the  entire  property  by 
a  perpetual  lease  to  another  corporation  under  an  arrangement 
whereby  the  rental  was  to  go  to  the  bondholders  and  the  surplus 
to  the  lessor  company,  without  making  any  provision  for  the  pay- 
ment of  the  floating  debts  of  the  company.  The  holders  of  un- 
secured notes  given  for  the  construction  of  the  company's  road 

^  Thomas  v.  Peoria  &  R.  I.  R.  R.  Co.  appointed  to  act,  and  then  personally  par- 

36  Am.  &  Eng.  R.  R.  Cas.  381.  ticipate  in  its  benefits.   Hence  all  arrange- 

^  Fosdick  V,  Schall,  99  U.  S.  235  ;  Hui-  ments  by  directors  of  a  railroad  coropanj 

dekoper  v.  Locomotive  Works,  99  U.  S.  to  secure  an  undae  advantage  to  thera- 

258 ;    Fidelity  Ins.   T.  &  S.  D.  Co.   v.  selves  at  its  expense,  by  the  formation  of 

Shenandoah  Val.  R.  B.  Co.  (Va.)  9  S.  £.  a  new  company  as  auxiliary  to  the  origi- 

Rep.  759.  nal  one,  with  an  anderstanding  that  they, 

'  Thomas  v.  Peoria  &  R.  I.  R.  R  Co.  or  some  of  them,  shall  take  stock  in  it, 

tupra  ;  Thomas  v.  Brown ville,  Ft.  K.  &  and  then  that  valuable  contracts  shall  be 

P.  R.  R.  Co.  109  U.  S.  522;  16  Am.  &  given  to  it,  in  the  profits  of  which  they, 

Eng.  R.  R.  Cas.  557  ;  Wright  v.  Kentucky  as  stockholders  in  the  new  company,  are 

&  G.  E.  Ry.  Co.  117   U.  S.  72,  94;  24  to  share,  are  so  many  unlawful  devices  to 

Am.  &  Eng.  R.  R.  Cas.  312;  WardweU  v.  enrich  themselves  to  the  detriment  of  the 

Railroad  Co.  103  U.  S.  651,  658;  1  Am.  &  stockholders  and  creditors  of  the  original 

Eng.  R.  R.  Cas.  427.    In  the  latter  case  company,  and  will  be  condemned,  when* 

(he  court  said :  "  The  directors  of  corpo-  ever  properly  brought  before  the  courts 

rations  cannot  enter  into  or  authorize  con-  for  consideration." 
tracts  in  behalf  of  those  for  whom  they  are 
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EQUITY  OF  CLAIMS  FOR  OPERATING  EXPENSES.  [§602. 

intervened  after  the  foreclosure  decree,  and  prayed  that  these  debts 
be  established  as  equitable  liens  upon  the  property  paramount  to 
the  lien  of  the  mortgage ;  and  under  the  circumstances  the  court 
granted  the  relief.  It  did  this  upon  the  ground  that,  by  the  ar- 
rangement by  which  the  sale  was  arrested,  the  unsecured  cred- 
itors were  deprived  of  their  right  of  satisfaction  out  of  any  sur- 
plus there  might  result  from  the  sale ;  and  that  the  entire  property 
was  transferred  to  another  corporation,  and  the  bondholders  se- 
cured, without  leaving  the  debtor  corporation  any  means  whatever 
to  pay  its  debts.^ 

602.  No  equitable  lien  arises  in  behalf  of  a  general  ored- 
itor  in  consequence  of  the  receiver's  applying  net  income 
to  permanent  improvements.  Though  the  income  is  primarily 
pledged  to  the  mortgage  bondholders,  they  may,  for  reasons  of 
their  own,  assent  to  the  application  of  it  to  the  permanent  im- 
provement of  the  property.  If  the  court,  or  the  receiver  under 
the  direction  of  the  court,  invests  the  earnings  in  this  way,  no  one 
but  the  secured  creditors  who  have  a  lien  upon  the  earnings  can 
complain.  A  general  creditor  whose  claim  is  not  for  operating 
material  or  labor  has  no  equitable  lien  upon  the  income ;  and  the 
fact  that  the  income  is  invested  to  the  permanent  improvement 
of  the  property  creates  no  equitable  lien  in  his  favor,  to  be  paid 
out  of  the  proceeds  of  a  foreclosure  sale  of  the  improved  property, 
in  preference  to  mortgage  bondholders  who  have  a  vested  lien 
upon  the  income  and  the  property  itself.^ 

In  Virginia,  however,  it  is  held  that  where  there  are  judgments 
and  executions  against  a  railroad  company  outstanding  at  the 
time  a  receiver  is  appointed  in  a  foreclosure  suit,  and  there  are 
funds  derived  from  income  in  the  hands  of  the  company,  or  due 
to  it  at  that  time,  the  judgment  and  execution  creditors  are  en- 
titled to  have  such  funds  applied  to  the  satisfaction  of  their  judg- 
ment liens  in  preference  to  the  mortgage  creditors.  If  such 
funds  have  been  applied  by  the  receiver  under  the  order  of  the 

^  Farmers'  Loan  &  Trust  Co.  v.  Mis-  phant  v.  St.  Loois  Ore  &  Steel  Co.  28  Fed. 

sonri  I.  &  N.  By.  Co.  21  Fed.  Rep.  264.  Rep.  729 ;  Central  Trust  Co.  v.  Wabash, 

s  Reyburn  v.  Consomers' Gas  F.  &  L.  St.  L.  &  P.  Ry.  Co.  28  Fed.  Rep.  871  ; 

Co.  29  Fed.  Rep.  561  ;  In  re  Dextenrille  Central  Tmst  Co.  v.  East  Tennessee,  V. 

Manufactaring  Co.  4  Fed.  Rep.  873 ;  Hiles  &  G.  R.  R.  Co.  30  Fed.  Rep.  895 ;  Daven- 

V.  Case,  14  Fed.  Rep.  141 ;  Hervey  v,  nii-  port  o.  Receivers,  2  Woods,  519. 
nois  M.  Ry.  Co.  28  Fed.  Rep.  169;  Oly- 
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§§  603,604.]      MORTGAGES  AS  AFFECTED  BY  SUBSEQUENT  EQUITIES. 

coui*t  to  Other  debts,  they  will  be  replaced  out  of  the  revenues 
received  by  the  receiver  after  his  appointment.^ 

603.  Claims  against  a  railroad  oompany  as  a  oommon  oar- 
rier  for  damagres  to  passengrers  or  property  are  not  operating 
expenses,  entitled  to  payment  in  priority  to  the  claims  of  mort- 
gage creditors.  Sach  claims  are  not  ^  expenses  "  in  the  proper 
sense  of  the  word.  They  are  only  liabilities  resulting  secondarily 
from  operating  the  road.^ 

The  underlying  principle  for  determining  when  a  debt  of  a 
railroad  company  is  entitled  to  priority  of  payment  is,  that  it 
operated  in  a  direct  way  when  it  was  incurred  to  the  advantage 
of  the  mortgage  bondholders.^ 

A  judgment  against  the  corporation  for  personal  injuries  is  not 
a  claim  for  operating  expenses,  and  is  not  entitled  to  priority  of 
satisfaction  out  of  the  earning  of  the  receivership ;  and,  d  fortiori, 
not  out  of  the  expenses  of  the  estate.^ 

A  claim  against  a  receiver  for  losses  occasioned  by  fire  set  by 
sparks  from  defective  engines  has  no  superior  equity  by  reason 
that  the  fire  occurred  after  a  default  of  the  railroad  company, 
and  that  the  company  was  operating  the  road  at  the  time.  The 
company  was  not  operating  the  road  as  the  agent  or  trustee  in 
equity  of  the  bondholders.  The  latter  could  have  taken  posses- 
sion had  they  chosen.  The  negligence  was  the  negligence  of  the 
company,  not  of  the  bondholders.^ 

604.  Preferred  debts  for  work  done  and  materials  famished 
are  a  lien  upon  all  the  divisions  of  the  system  in  the  liands  of 
receivers,  though  such  debts  were  incurred  in  the  operation  of  one 
division  of  the  system.  Such  debts  are  a  lien  upon  the  entire 
system  prior  in  right  to  both  local  and  general  mortgages.     The 


1  Gibert  r.  Waahinpljoii  City,  V.  M.  & 
G.  S.  R.  R.  33  Gratt.  ( Va.)  645. 

*  Farroem*  Loan  &  Trust  Co.  v.  Vicks- 
burg  &  M.  R.  R.  Co.  33  Fed.  Rep.  778 ; 
Easton  v.  Honaton  &  T.  C.  Ry.  Co.  38 
Fed.  Rep.  12;  Davenport  v.  Receivers, 
2  Woods,  519  ;  Central  Tmst  Co.  v. 
Wabash,  St.  L.  &P.  Ry.  Co.  2S  Fed.  Rep. 
671 ;  32  Fed.  Rep.  566 ;  HQes  v.  Case,  9 
Biss.  549 ;  14  Fed.  Rep.  141 ;  Central 
Trust  Co.  V,  East  Tenn.,  V.  &  G.  R.  R. 
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Co.  30  Fed.  Rpp.  895  ;  30  Am.  &  Eng.  R. 
R.  Cas  450;  Hervey  v.  III.  Midland  Rj. 
Co.  28  Fed.  Rep.  169;  Olyphant  r.  St. 
Louis  Ore  &  Steel  Co.  28  Fed.  Rep.  729. 
See  §  514. 

*  £a.ston  v,  Houston  &  T.  C.  Ry.  Co. 
supra,  per  Pardee,  J. ;  Central  Trust  Oo. 
V.  East  Tenn.,  V.  &  G.  R.  R.  Co.  i^ra. 

*  Centra]  Trust  Co.  v.  East  Tenn..  Y.  4 
G.  R.  R.  Ca  supra. 

*  Hiles  V.  Caae,  supra. 


EQUITY  OF  CLAIMS  FOR  OPERATING  EXPENSES.   [§§  605,  606. 

mere  fact,  that  some  of  the  divisions  of  the  system  have  been 
paying  operating  expenses  and  others  have  not,  does  not  justify 
the  casting  of  the  entire  burden  of  the  preferred  debt  upon  the 
non-paying  divisions.^ 

After  a  decree  foreclosing  the  general  mortgages  and  directing 
a  sale  of  the  entire  system  has  been  entered  without  objection, 
and  a  sale  has  been  made  in  pursuance  of  it,  it  is  too  late  for 
holders  of  underlying  mortgages  to  object  to  the  manner  in  which 
the  earnings  of  the  system  have  been  applied  prior  to  the  decree.^ 

606.  The  purchasers  of  privileged  claims  have  the  same 
right  to  payment  that  the  original  holders  had.  Creditors 
having  such  claims  are  not  paid  because  they  have  in  law  a  lien 
on  the  property  or  income,  but  because  in  equity  the  earnings  of 
the  company  constitute  a  fand  for  the  payment  of  the  expenses 
which  their  claims  represent,  before  any  income  arises  which 
ought  to  be  applied  to  the  discharge  of  the  mortgage  debt.  The 
equity  attaches  to  the  debt,  and  not  to  the  person  of  the  original 
creditor.  Consequently  the  right  passes  with  an  assignment  of 
the  debt.' 

Rent  due  for  a  leased  line,  as  a  part  of  the  operating  expenses, 
is  not  entitled  to  be  paid  out  of  the  proceeds  of  a  foreclosure 
sale  in  preference  to  the  claims  of  the  mortgage  bondholders,  in 
the  absence  of  a  showing  that  the  bondholders  have  been  bene- 
fited by  the  payment  of  the  rent.^ 


606.  The  doctrine  of  Fosdick  v.  Schall  has  thus  far  never 
been  applied  to  any  oase  other  than  that  of  a  railroad.  The 
case  itself  laid  great  stress  on  the  consideration  that  a  railroad  is 
a  peculiar  property,  of  a  public  nature,  and  discharging  a  great 
public  work ;  ^  and  it  has  been  repeatedly  declared  that  this  equi- 
table doctrine  is  not  applicable  to  other  corporations.® 


1  Central  Trnst  Co.  v.  Wabaflh,  St.  L. 
&  P.  Ry.  Co.  SO  Fed.  Rep.  332 ;  Calhoan 
V.  St.  Louis  S.  E.  Ry.  Co.  14  Fed.  Rep.  9. 

s  Central  Trnst  Co.  o,  Wabash,  St. 
Lonis  &  P.  Rj.  Co.  mpra, 

*  Union  Trast  Ca  v.  Walker,  107  U.  S. 
596;  Bnmham  v.Bowen,  111  U.  S.  776. 

*  St.  Louis,  A.  &  T.  H.  R  R.  Co.  v. 
CleTeland,  C.  C.  &  I.  Ry.  Co.  S  Sup.  Ct. 
Rep.  1011 ;  33  Am.  &  Eog.  R.  R.  Cas.  16. 


s  Wood  V.  Guarantee  Trust  &  Safe 
Deposit  Co.  9  Sup.  Ct  Rep.  131,  per 
Lamar,  J.;  Bnmham  v.  Bowen,  111  U. 
S.  776,  781  ;  4  Sup.  Ct.  Rep.  675  ;  Atkins 
V,  Petersburg  Railroad  Co.  3  Hughes,  307, 
317. 

*  Seventh  Nat.  Bank  i;.  Shenandoah 
Iron  Co.  35  Fed.  Rep.  436 ;  Raht  v.  At- 
trill,  106  K.  Y.  423,  an  important  case^ 
stated  in  §  565. 
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§  607.]        M0BTGA6ES  AS  AFFECTED  BY  SUBSEQUENT  EQUITIES. 

607.  If  there  is  no  inoome  in  the  receiver's  hands  after 
payingr  the  running  expenses  of  the  road,  claims  against  the 
corporation  cannot  be  declared  liens  against  the  property,  unless 
it  be  shown  that  current  earnings  of  the  corporation  have  been 
used  for  the  benefit  of  the  mortgage  creditors.  If  there  has  been 
no  loan,  use,  or  application,  claims  for  wages  or  expenses  can  only 
be  paid  from  any  surplus  that  may  remain  after  the  full  satisfac- 
tion of  the  debts  of  the  mortgage  creditors.^  "  We  do  not  hold," 
said  Chief  Justice  Waite  in  Bumham  y.  Bowen?  ^^  any  more 
than  we  did  in  Fosdick  y.  Schall^  or  Huidekoper  v.  Locomotive 
WorkB^^  that  the  income  of  a  railroad,  in  the  hands  of  a  receiver 
for  the  benefit  of  mortgage  creditors  who  have  a  lien  upon  it 
under  their  mortgage,  can  be  taken  away  from  them  and  used  to 
pay  the  general  creditors  of  the  road.  All  we  then  decided  and 
all  we  now  decide  is,  that  if  current  earnings  are  used  for  the 
benefit  of  mortgage  creditors  before  current  expenses  are  paid, 
the  mortgage  security  is  chargeable  in  equity  with  the  restora^ 
tion  of  the  fund  which  has  been  thus  improperly  applied  to  their 
use." 

If  there  are  no  earnings,  equitable  liens  payable  out  of  earnings 
only  cannot  be  paid  from  the  proceeds  of  the  property  sold  after 
the  mortgage  bonds.^  When  foreclosure  takes  place,  no  one  can 
compete  with  the  mortgagee  in  the  distribution  of  the  proceeds  of 
the  property.  It  is  only  the  income  of  the  property  while  it  is 
under  the  administration  of  the  court  that  is  subject  to  the  direc- 
tion of  the  court,  for  the  payment  of  unsecured  claims  which  the 
court  may  deem  entitled  to  an  equitable  priority.  Such  income 
is  regarded  as  a  fund  prodaced  by  the  administration  of  the  court, 
and  which,  therefore,  may  be  applied  as  the  court  may  in  its  equi- 
table discretion  direct.^ 

In  case  there  is  no  income  in  the  hands  of  the  receiver  to  pay 
such  equitable  claims,  and  there  is  likely  to  be  a  long  delay  before 
payment  can  be  made  from  such  income,  the  court  may  authorize 
the  receiver  to  issue  certificates  of  indebtedness  to  the  holders  of 
such  claims,  bearing  interest  and  made  payable  out  of  funds  ap- 

1  U.  S.  Trnst  Co.  v.  New  York,  W.  S.  >  Blair  v.  St.  Lonis,  H.  &  K.  R.  R.  Ca 

k  B.  R.  R.  Co.  25  Fed.  Rep.  800.  25  Fed.  Rep.  232  ;  Hand  p.  Savannah  & 

3  111  U.  S.  776,  783;  4  Sap.  Ct.  Rep.  C.  R.  R.  Co.  17  S.  C.  219,  270. 

675.  •  Taylor  v,  FhUa.  &  R.  R.  R.  Co.  7  Fed. 

•  99  U.  S.  258.  Rep.  377. 

«  99  U.  S.  235. 
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EQUITY  OF  CLAIMS  FOB  OPERATING  EXPENSES.     [§  608. 

plicable  to  such  purpose,  at  each  dates  as  may  afterwards  be  fixed 
by  the  receiver.^ 

While  ordinarily  the  power  of  the  court  to  direct  the  payment 
by  the  receiver  of  privileged  debts  is  confined  to  the  appropria- 
tion of  the  income  of  the  receivership  and  the  proceeds  of  the 
mortgaged  assets  that  have  been  taken  from  the  company,  cases 
may  arise  that  will  require  the  use  of  the  proceeds  of  the  sale  of 
the  mortgaged  property  in  the  same  way ;  as  when,  before  the 
appointment  of  the  receiver,  or  in  the  administration  of  the  cause, 
income  applicable  to  the  payment  of  old  debts  for  current  ex- 
penses is  taken  and  used  to  make  permanent  improvements  in  the 
fixed  property,  or  to  buy  additional  equipment.^ 

608.  The  court  may  in  its  discretion  order  a  receiver  to 
pay  a  tax  upon  the  franchise  of  a  railrocul  oompany  out  of 
the  srross  eaminers  of  the  company  in  his  hands,  especially  in 
case  the  mortgage,  the  foreclosure  of  which  is  sought,  exceeds  the 
value  of  all  the  property.  Such  a  tax  is  probably  not  in  a  strict 
and  technical  sense  a  lien  upon  any  specific  property  of  the  cor- 
poration. But  the  state  in  such  case  is  regarded  as  having  a  par- 
amount right  to  collect  such  tax  before  the  moneys  applicable  to 
its  payment  shall  be  paid  away  by  the  receiver.  The  receiver  in 
operating  the  road  uses  the  franchise  conferred  by  the  state  upon 
the  company,  and  uses  it  as  an  officer  of  the  court  which  is  admin- 
istering the  affairs  of  the  company,  until,  by  virtue  of  the  legal 
proceedings,  the  receiver  is  discharged,  and  the  road  returned  to 
the  corporation,  or  other  proceedings  are  taken  under  a  reorgani- 
zation.^ 

Taxes  upon  property  are  generally  made  a  lien  thereon^  and  in 
such  case  the  taxes  upon  the  property  of  a  railroad  in  the  custody 
of  the  law  are  a  lien  prior  to  all  other  liens  except  that  for  judicial 
costs.* 

There  is  no  exemption  of  property  in  the  hands  of  a  receiver 

1  Taylor  v.  Phila.  &  R.  R.  R.  Co.  7  Fed.  797 ;  Miltenberger  v.  Logansport  Ry.  Co. 
Rep.  377.  106  U.  S.  286;   1   Sup.  Ct.  Rep.   140; 

2  Thomas  o.  Peoria  &,R.  L  R.  R.  Co.  Easton  v,  Hoaston  &  T.  C.  Ry.  Co.  38 
36  Am.  &  Eng.  R.  R.  Caa.  381,  per  Har-  Fed.  Rep.  12. 

Ian,  J. ;  Sl  Lonis,  A.  &  T.  H.  R.  R.  Co.  *  Central  Trust  Co.  v,  N.  T.  C.  &  N. 

o.  aeveland,  C  C.  &  I.  R.  R  Co.  125  U.  R.  R.  Co.  110  N.  T.  250. 

8.  658 ;  United  States  Trust  Co.  v.  New  «  Georgia  v.  Atlantic  &  G.  R.  R.  Co. 

York,  W.  S.  &  B.  Rv.  Co.  25  Fed.  Rep.  3  Woods  434. 
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§  609.]      MORTGAGES  AS  AFFECTED  BY  SUBSEQUENT  EQUITIES. 

from  the  operation  of  the  tax  laws  of  the  govemment  within 
whose  jurisdiction  such  property  is  situated.  Receivers  having 
been  appointed  pending  a  suit  for  the  foreclosure  of  a  railroad 
mortgage,  they  applied  to  the  court  to  enjoin  tax-collectors  from 
executing  warrants  for  taxes  assessed  on  the  moi*tgaged  property, 
on  the  ground  of  irregularities  in  the  assessment  of  the  taxes ; 
but,  the  warrants  appearing  to  be  regular,  and  the  collectors  act- 
ing in  good  faith  in  the  discharge  of  their  duty,  the  court  refused 
to  enjoin  them.^ 

609.  Debts  payable  out  of  principal  when  there  has  been 
a  diversion  of  income.  — If  current  earnings  are  used  for  the 
benefit  of  mortgage  creditors  before  claims  for  current  expenses 
are  paid,  the  corpus  of  the  mortgage  security,  or  the  fund  realized 
from  the  sale  of  it,  is  in  equity  chargeable  with  the  restoration  of 
the  fund  thus  diverted.*  In  the  leading  case  of  Fosdich  v.  SchalU 
it  was  said  that  provision  may  be  made  for  a  restoration,  from  the 
proceeds  of  sale,  of  the  fund  that  has  been  diverted,  because  in 
equity  the  diversion  created  a  charge  on  the  property  against 
those  for  whose  benefit  it  had  been  made.  The  subsequent  cases 
have  reaflBrmed  the  same  view.  In  Miltenherger  v.  Logansport 
By.  Co,^  Mr.  Justice  Blatchford  said :  "  Many  circumstances  may 

1  Stevens  v.  New  York  &  O.  M.  R.  R.  onder  whose    authority  the    proceeding 

Co.  13  Blatchf.  104.  takes  place." 

Judge  Blatchford,   renderiug  the   de-  *  Burnhami;.  Bowen,  111  U.  S. 776, 788; 

•ciflion  of  the  court,  said:  "There  is  no  4  Sup.  Ct.  Rep.  675;  17  Am.  &£Dg.  R.R. 

prerogatire  of  sovereignty   which  is  of  Cas.  308 ;  Fosdick  v,  Schall,  99  U.  S.  235  ; 

higher  importance  than  the  power  of  tax-  Miltenherger  v.  Logansport  Ry.  Co.  106 

•ation,   which  includes  the  collection  as  U.  S.  286, 311;  1  Sup.  Ct.  Rep.  140;  Union 

well  as  the  assessing  of  the  taxes.    The  Trust  Co.  v.  111.  M.  R.  R.  Co.  117  U.  S. 

<very  existence  of  the  state  as  a  govern.  434 ;  6  Sup.  Ct.  Rep.  809 ;  Union  Trust 

iment  depends  upon  the  exercise  of  such  Co.  v.  Morrison,  125  U.  8.  591 ;  8  Sup. 

power.    Except  under  very  special  cir-  Ct.  Rep.  1004 ;  Wood  v.  Guarantee  Trust 

•cumstances,  snch  power  ought  not  to  be  &  Safe  Deposit  Co.  9  Sup.  Ct.  Rep.  131 ; 

•interfered  with  by  injunction.     If    any  St.  Louis,  A.  &  T.  H.  R.  R.  Co.  v.  Cleve- 

person  is  aggrieved  by  the  exercise  of  tlie  land,  C.  C.  &  I.  R.  R.  Co.  125  U.  S.  658; 

nnthority  of  the  tax-collector,  he  has  an  33  Am.  &  Eng.  R.  R.  Cas.  16;  8  Snp.  Ct. 

^adequate  ultimate  remedy  in  an  action  Rep.  1011 ;  United  States  Trust  Co.  v,  N. 

against  the  wrong-doer,  with  the  prelim-  Y.,  W.  S.  ft  B.  Ry.  Co.  25  Fed.  Rep.  797, 

■inary -remedy  afforded  of  directly  review-  800;  Easton  v.  Houston  ft  T.  C.  Ry.  Co. 

>ing  the   proceedings    according   to    the  38  Fed.  Rep.  12 ;  Farmers*  Loan  &  Trust 

method,  and   before    the    tribunal,  pro-  Co.  v.  Vicksbui^  &  M.  R.  R.  Co.  33  Fed. 

vide4  by  the   laws  «!    the  government  Rep.  778 ;  Calhoun  o.  St.  Louis  ft  S.  E. 

Ry.  Co.  9  Biss.  330. 
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EQUITY   OP  CLAIMS  FOR  OPERATING  EXPENSES.  [§  610. 

exist  which  may  make  it  necessary  and  indispensable  to  the  busi- 
ness of  the  road,  and  the  preservation  of  the  property,  for  the 
receiver  to  pay  preexisting  debts,  of  certain  classes,  out  of  the 
earnings  of  the  receivership,  or  even  the  corpus  of  the  property, 
ander  the  order  of  the  court,  with  a  priority  of  lien.  Yet  the  dis- 
cretion to  do  so  should  be  exercised  with  very  great  care.  The 
payment  of  such  debts  stands,  prima  facie^  on  a  different  basis 
from  the  payment  of  claims  arising  under  the  receivership,  while 
it  may  be  brought  within  the  principle  of  the  latter  by  special 
circumstances."  In  a  more  recent  case  Mr.  Justice  Matthews, 
referring  to  the  statement  of  the  rule  made  by  Chief  Justice 
Waite  in  Burnham  v.  Bowen^  which  is  followed  in  the  text  above 
as  the  rule  governing  all  the  cases,  said  there  had  been  no  depar- 
ture from  his  rule  in  any  of  the  cases  ;  but  that  it  had  been  ad- 
hered to  and  reaffirmed  in  them  all.^ 

^^  There  are  cases,"  he  further  said,  ^^  when,  owing  to  special 
circumstances,  an  equity  arises  in  favor  of  certain  classes  of  cred- 
itors of  an  insolvent  railroad  corporation,  otherwise  unsecured,  by 
which  they  are  entitled  to  outrank  in  priority  of  payment,  even' 
upon  a  distribution  of  the  proceeds  of  a  sale  of  the  body  of  the 
property,  those  who  are  secured  by  prior  mortgage  liens." 

If,  in  a  case  of  a  diversion  of  income,  a  strict  foreclosure  is  had 
instead  of  a  sale,  the  payment  of  such  debts  for  operating  expenses 
should  be  charged  upon  the  income  of  the  property  that  may  be 
received  after  foreclosure.^  **  As  the  diversion  of  the  fund  created 
in  equity  a  charge  on  the  property  as  security  for  its  restoration, 
it  is  clear  that,  if  the  mortgagees  prefer  to  take  the  property  under 
a  decree  of  strict  foreclosure,  they  take  it  subject  to  the  charge  in 
favor  of  the  current  debt  creditor  whose  money  they  have  got, 
and  that  he  can  insist  on  a  sale  of  the  property  for  his  benefit  if 
they  fail  to  make  payment  without."  * 

610,  Limit  of  time  within  which  preferred  debts  must  have 
been  incurred.  —  The  equitable  lien  in  favor  of  creditors  who 
have  furnished  labor  and  supplies  is  not  allowed  to  extend  back 
for  a  longer  period  than  six  months,  except  under  extraordinary 

^  St.  Louis,  A.  &  T.  H.  R.  R.  Co.  v.  the  rights  of  all  intervenors^aDd  continued 

CleTeland,  C.  C.  &  I.  R.  R.  Co.  125  U.  8.  the  case  for  the  final  determination  of 

658,  678.  their  rights. 

^  Bnrnham  v.  Bowen,  111   U.  S.  776,  '  Baniham  v.  Bowen,  supra,  per  Waite, 

782.    In  giving  the  decree  the  court  saved  C.  J. 
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§  611.]      MORTGAGES  AS  AFFECTED  BT  SUBSEQUENT  EQUITIES. 

circumstances.  In  fixing  this  period  the  courts  recognize  the 
principle  that  the  extent  to  which  this  class  of  claims  is  to  rua 
back  is  to  be  meaaured  by  the  usual  course  of  credit  and  business 
of  the  company  in  the  conduct  of  its  affairs;  that  is,  the  usual 
term  of  credit  upon  which  companies  have  purchased  their  sup- 
plieS)  or  settled,  as  in  the  case  of  railroads,  with  their  connecting 
lines,  is  taken  as  the  measure  of  the  period  within  which  this 
class  of  claims  shall  be  protected.^ 

In  fixing  the  period  within  which  such  claims  are  protected, 
the  courts  have  sometimes  said  that  they  will  adopt  by  analogy 
the  rule  of  the  state  statutes  in  relation  to  liens  on  railroads  for 
work  done  and  materials  furnished.^ 

It  has  also  been  said  that  in  respect  to  the  length  of  time  there 
is  no  definite  rule,  but  the  time  is  fixed  in  each  case  within  the 
discretion  of  the  court. 

611.  Where  persons  furnished  supplies  from  time  to  time 
under  a  oontinuous  verbal  oontraot  made  after  default  in  the 
payment  of  the  company^s  bonded  interest,  during  a  period  of 
more  than  two  years  until  a  receiver  was  appointed,  it  was  held 
that  they  were  entitled  to  a  lien  for  the  supplies  so  furnished  su- 
perior to  that  of  the  mortgage  creditors,  payable  out  of  the  earn- 
ings in  the  receiver's  hands.  The  reason  given  for  this  is,  that  if 
the  mortgagee,  instead  of  enforcing  his  rights,  elects  to  have  the 
corporation  operate  the  road,  he  must  be  considered  in  equity  as 
estopped  from  disputing  that  such  operations  were  for  his  benefit, 
and  to  be  accounted  for  in  the  final  adjustment  of  the  rights  of  all 
concerned.  The  contract,  moreover,  might  be  regarded  as  incom- 
plete until  the  appointment  of  a  receiver,  and  consequently  as 
falling  within  the  equitable  rule.^ 

As  a  general  rule,  however,  a  mortgagee  by  refraining  from 
taking  action  upon  a  default  does  not  make  the  mortgagor  his 
agent  to  incur  debts,  nor  does  he  impliedly  consent  that  debts  in- 

1  Reybnni  v.  Consumers'  Gas,  Fuel  &  re  Kellj,  5  Fed.  Rep.  846 ;  Scott  v,  Clia- 

Light  Co.  29  Fed.  Rep.  561,  per  Blodj^ett,  ton  &  S.  Ry.  Co.  6  Bias.  529. 

J. ;   Dow  0.  Memphis  &  L.  R.  R.  R.  Co.  ^  Turner  v.  Indianapolis,  B.  &  W.  R/. 

20  Fed.  Rep.  260;  Farmers'  Loan  &  T.  Co.  8  Bias.  315. 

Co.  v.  Vicksbnrg  &  M.  R.  R.  Co.  .33  Fed.  *  Blair  v.  St.  Louis,  H.  &  K.  Ry.  Co.  22 

Rep.  778 ;  Olyphant  v.  St.  Louis,  O.  &  S.  Fed.  Rep.  769.    See  United  States  Trust 

Co.  22  Fed.  Rep.  179 ;  Blair  v.  St.  Louis,  Co.  o.  New  York,  W.  &  &  B.  R7.  Co.  25 

H.  &  K.  R.  R.  Co.  22  Fed.  Rep.  471 ;  In  Fed.  Rep.  797. 
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EQUITIES  UNDER  CONTRACTS  AND  LEASES.  [§  612. 

curred  subsequently  to  the  default  shall  take  precedence  over  the 
mortgage  debt.^ 

III.  Equities  under  Contracts  and  Leases  made  subsequently  to 

Mortgages, 

612.  Contraots  made  by  a  railroad  company  subsequently 
to  a  mortgage  cure  not  binding  upon  the  mortgagees,  or  upon 
receiyers  of  the  road  who  are  appointed  in  their  behalf,  although 
the  contracts  relate  to  the  carrying  of  freight  in  payment  of  a 
loan  made  to  the  company.  Thus,  the  Boston,  Hartford,  and 
Erie  Railroad  Company,  having  mortgaged  its  property  to  secure 
certain  bonds,  entered  into  a  contract  with  the  Adams  Express 
Company,  whereby  the  latter  company  loaned  the  former  the 
sum  of  $200,000,  and  it  was  agreed  that  the  sum  should  be  paid 
by  carrying  freight  for  the  express  company  at  certain  rates. 
Before  this  loan  was  fully  repaid,  the  mortgagees  obtained  the  ap- 
pointment of  receivers,  who,  after  entering  upon  their  trust,  gave 
notice  to  the  express  company  that  they  would  decline  to  be 
bound  by  the  contract.  The  express  company  thereupon  applied 
to  the  court  for  an  order  to  compel  the  receivers  to  carry  the 
freight  in  accordance  with  the  contract  made  with  the  railroad 
company.  The  court  held,  however,  that  the  contract  was  not 
binding  upon  the  mortgagees,  and  that  the  receivers  should  dis- 
regard the  contract,  and  should  recover  of  the  express  company 
compensation  for  carrying  freight,  without  reference  to  the  terms 
fixed  by  the  agree  men  t.^ 

The  question  of  the  right  of  the  mortgagees  to  the  income  of 

*  Blair  v,  St.  Louis,  H.  &  K.  R.  R.  Co.  acquired  by  seryfces  requiring  oatlnys  bj 

t2  Fed.  Rep.  471.  the  receivers,  and  are  a  part  of  its  le«j:iti- 

s  Ellis  V.  Boston,  H.  &  £.  R.  R.  Co.  107  mate  assets  as  much  as  if  doe  in  monej. 
Mass.  1,17.  The  court,  upon  this  ques-  By  the  terms  of  the  contract  they  ure  to 
tion,  say  :  "  The  payment  of  the  debts  be  applied  to  the  debt  of  the  corporation. 
of  the  corporation  previously  contracted  Bnt  that  contract  constitutes  no  lien  upon 
would  be  inconsistent  as  well  with  the  the  property  or  franchise  of  the  corpora- 
nature  and  purpose  of  the  office  of  the  re-  lion  ;  and  it  is  no  more  obli::atory  upon 
ceivers  as  with  the  terms  of  their  ap-  the  receivers  either  to  make  the  applica- 
pointment.  They  have  no  right  to  ap-  tion  or  to  render  the  service  than  the  debt 
propriate  the  property  and  assets  of  the  itself  is.  To  fulfil  that  contrnct  in  all  its 
corporation  for  that  purpose,  nor  the  earn-  terms  will  be,  in  substance  and  effect,  to 
ings  of  the  road  while  operated  by  them,  appropriate  the  use  of  the  property  and 
The  amounts  to  be  allowed  under  the  the  earnings  of  the  road,  pro  tanto,  to  the 
contract  of  the  corporation  with  the  payment  of  the  debt  to  the  petitioners  in 
petitioners  are  earnings  of  the  road,  to  be  preference  to  all  others."  * 
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the  property  daring  the  pendency  of  the  forecloBare  suit  is  de- 
clared by  the  court  to  depend  upon  the  provisions  of  the  mort- 
gage ;  and  the  only  mode  provided  by  that  whereby  the  trustees 
may  reach  and  control  the  use  of  the  corporate  property,  and  ap- 
propriate the  income  of  it,  being  an  entry  by  them  into  possession, 
and  the  filing  and  recording  of  written  notice  of  their  possession, 
they  cannot  acquire  any  lien  upon  the  income  of  the  ro«ul  in  any 
other  mode.  And,  therefore,  it  was  held  that  the  lien  of  the 
mortgagees  attached  to  the  earnings  of  the  road  only  from  the 
time  the  trustees  were  themselves  put  into  possession  by  the 
court ;  that  the  railroad  company  having  in  the  mean  time  been 
adjudged  bankrupt,  the  income  belonged  to  the  assignees  from 
that  time  until  the  trustees  were  put  in  possession ;  and  that,  as 
to  the  compensation  earned  under  the  contract  with  the  express 
company  prior  to  the  bankruptcy,  the  express  company  was  bound 
to  pay  to  the  receivers  only  so  much  of  it  as  might  be  required  to 
reimburse  the  receivers  for  their  expenses  and  charges,  and  that 
the  express  company  could  apply  the  balance  to  the  reduction  of 
the  debt  of  the  railroad  company  to  them. 

One  clause  of  the  mortgage  provided  that  the  remedy  therein 
given  should  not  deprive  the  mortgagees  of  their  full  rights  and 
remedies,  as  they  then  existed,  at  law  and  in  equity.  ^^  Whether 
this  provision  would  authorize  a  foreclosure  and  sale  of  the  prop- 
erty and  franchises  of  the  corporation,  for  the  benefit  of  the  bond- 
holders, without  the  intervention  of  the  trustees  provided  for  in  the 
mortgage,  and  whether,  in  such  case,  the  income,  from  the  time 
the  receivers  took  possession,  would  be  treated  as  incident  to,  and 
part  of,  the  fund  distributable  to  the  mortgagees  or  bondholders, 
we  need  not  determine,  because  these  proceedings  have  not  been 
conducted  to  that  result.  The  suit  having  been  directed  to,  and 
having  resulted  in  possession  by  the  trustees,  for  the  purpose  of  a 
foreclosure  in  pais^  in  pursuance  of  the  provisions  of  the  mortgage 
first  quoted,  the  e£Fect  upon  the  rights  of  all  parties  must  be  de- 
termined accordingly.  The  lien  of  the  mortgagees  attaches  to 
the  income  only  from  the  time  of  thus  taking  possession  of  the 
corporate  property  and  franchises.'' 

613.  There  is  no  legal  principle  by  which  contracts  made 
by  a  railroad  company,  after  the  execution  of  a  mortgage, 
without  the  consent  of  the  mortgagees,  and  without  a  positive 
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statute  which  enters  into  the  mortgage  contract,  can  be  made 
binding  upon  the  mortgagees,  or  upon  receivers  appointed  in  their 
behalf.i 

In  a  recent  case  before  the  United  States  Circuit  Court  for 
Virginia,  upon  a  petition  that  the  receivers  be  ordered  to  pay 
certain  bills  for  iron  and  supplies  furnished  the  company,  the 
court  decided  that,  inasmuch  as  these  claims  rested  solely  upon 
the  credit  of  the  company,  they  could  not  be  made  prior  to  the 
mortgages  upon  the  road,  and  that  the  petitioners  must,  there- 
fore, wait  until  the  road  is  sold,  when  their  claims  could  be  paid 
out  of  the  surplus,  if  any,  remaining  after  the  mortgage  should 
be  satisfied.^ 

Although  a  receiver  is  not  bound  by  a  contract  made  by  the 
company  after  the  execution  of  the  mortgage  for  the  enforcement 
of  which  the  receivership  was  created,  yet,  if  he  ratifies  the  con- 
tract, it  seems  that  the  rights  under  such  contract  are  not  ufiEected 
by  the  foreclosure  proceedings.^ 

A  contract  between  a  railway  company  and  a  bridge  company, 
made  subsequent  to  the  mortgage,  whereby  the  former  company 
guaranteed  that  the  tolls  of  the  latter  company  for  the  use  of  its 
bridge  across  the  Ohio  River  should  amount  annually  to  a  cer- 
tain sum,  does  not  affect  the  rights  of  the  mortgagee,  and  the 
bridge  company  cannot  require  that  the  order  of  sale  shall  pro- 
vide that  the  purchaser  shall  carry  out  the  terms  of  this  con- 
tract.* 

When  another  road  has,  by  contract,  the  right  to  run  over  a 
road  in  the  hands  of  a  receiver,  upon  the  payment  of  a  stipulated 
rent,  and  the  rent  is  not  paid  to  the  receiver  according  to  the 
terms  of  the  contract,  he  may,  after  proper  notice,  sever  the  con- 
nection between  the  roads.^ 

With  the  consent  of  the  court,  the  receiver  may  pay  out  of  the 


1  Hale  V.  Nashua  &  L.  R.  R.  Co.  60  N. 
U.  833 ;  Ellis  v.  Boston,  H.  &  £.  R.  R.  Co. 
107  Mass.  I,  17.  A  guaranty  of  tolls  was 
held  uot  binding^  upon  a  prior  mortgagee 
in  Newport  &  C.  Bridge  Co.  i;.  Douglass, 
12  Bush  (Ky.),  673,  712.  See,  also,  El- 
mira  Iron  &  Steel  Rolling  Mill  Co.  v.  Erie 
Ry.  Co.  26  N.  J.  Eq.  284;  Tommey  ». 
Spartanburg  &  A.  R.  R.  Co.  4  Hughes, 
640. 

*  In  re  Atlantic,  M.  &  O.  R.  R.  Co.  3 


Hughes,  320.  To  same  effect,  see  Den- 
niston  v.  Chicago,  A.  ft  St.  L.  R.  R.  Co.  4 
Biss.  414. 

'  Western  Union  Telegraph  Co.  v.  At- 
lantic &  Pacific  Telegraph  Co.  7  Biss. 
367. 

*  Newport  &  C.  Bridge  Co.  v.  Doaglaas, 
12  Bush  (Ky.),  supra. 

ft  Elmira  Iron  ft  Steel  Rolling  Mill  Co. 
0.  Erie  Ry.  Co.  supra. 
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fands  in  his  hands  sums  collected  by  the  insolvent  coaipany  in 
trust  for  connecting  railroad  companies,  to  which  the  money  be- 
longed. The  withholding  of  these  moneys  would  be  not  only  a 
breach  of  trust,  but  would  probably  result  in  the  refusal  of  these 
companies  to  keep  up  business  relations  with  the  company  or  its 
receivers,  and  in  a  consequent  loss  of  business  to  the  road ;  and, 
therefore,  the  payment  is  justifiable  as  a  business  measure,  to  keep 
up  the  traffic  of  the  road.^ 

A  contract  for  transportation  made  by  a  railroad  company  be- 
fore the  execution  of  a  mortgage  of  its  property  cannot  be  spe- 
cifically enforced  after  the  company  has  become  insolvent  and  its 
property  has  been  placed  in  the  hands  of  a  receiver,  unless  the 
contract  is  a  lien  upon  the  property  and  the  mortgagee  had  notice 
of  it.  It  does  not  matter  that  the  other  party  to  the  contract  had 
loaned  money  to  the  railroad  company,  and  the  latter  had  agreed 
to  repay  it  by  transporting  goods  for  the  lender.  A  specific  per- 
formance of  the  contract  would  be  a  form  of  satisfaction  or  pay- 
ment which  the  receiver  could  not  be  required  to  make.* 

614.  A  mortge^ge  made  after  the  ez^cution  of  a  lease  of  the 
property  by  the  mortgagor,  of  which  the  mortgagee  has  notice, 
either  actual  or  constructive,  is  of  course  subject  to  the  obligation 
of  the  lease.  When  a  railroad  company  which  has  taken  a  lease 
of  another  road  afterwards  executes  a  mortgage,  a  more  interest- 
ing inquiry  arises,  whether  the  mortgagee  is  bound  by  the  con- 
tract of  the  lease  or  can  question  its  validity,  or  foreclose  the 
mortgage  and  disregard  the  contract.  If  the  lease  be  binding 
upon  the  corporation  itself,  and  the  mortgage  was  given  in  express 
recognition  of  the  contract  and  in  subjection  to  it,  the  mortgagee 
cannot,  any  more  than  the  corporation  itself,  object  to  the  validity 
of  the  lease  on  account  of  the  incapacity  of  the  corporation  to 
make  it.  A  bondholder  under  such  mortgage  is  necessarily  in  the 
same  way  bound  by  the  contract.  Neither  can  he  avoid  the  effect 
of  the  lease  in  any  particular  by  showing  that  as  between  himself 
and  the  mortgagor  it  would  be  prejudicial  and  unjust  to  him,  to 
give  the  contract  the  effect  the  parties  themselves  intended  it  to 
have,  and  which  governs  as  between  them.     To  make  his  defence 

1  Meyer  v,  Johnston,  53  Ala.  237,  SS3.  >  ExpreM  Go.  o.  Baflroad  Co.  99  U.  S. 

191. 
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effectual  he  must  show  that  it  would  be  inequitable  for  the  lessor 
as  against  him  to  claim  this  construction  of  the  lease.^ 

616.  A  landowner's  oUdm  for  damages  for  land  taken  for 
the  road  is  paramount  to  a  mortgage  given  before  the  damages 
have  been  assessed ;  ^  and  the  appointment  of  receivers  of  the 
company  pending  proceedings  in  another  court  against  the  com- 
pany for  the  assessment  of  land  damages  does  not  interfere  with 
the  prosecution  of  such  proceedings,  nor  is  the  plaintiff  bound  to 
bring  in  the  receiver.  It  is  their  business  to  intervene,  if  they 
wish  to  do  so.^ 

Where  the  constitution  of  a  state  provides  that  compensation 
for  property  taken  for  public  use  shall  be  paid  or  secured  before 
such  taking,  the  owner  has  an  estate  in  land  taken  rather  than  a 
lien  upon  it ;  and  therefore  if  land  be  taken  by  a  railroad  com- 
pany without  paying  or  securing  the  owner,  and  the  company 
becomes  insolvent  and  its  property  and  franchises  are  sold  under 
a  prior  mortgage,  the  sale  does  not  divest  the  estate  of  the  owner 
of  land  so  taken,  but  he  may  recover  the  amount  of  a  judgment 
for  damages  against  the  purchaser  at  such  foreclosure  sale.^  If 
the  railroad  company  had  given  a  bond  to  pay  the  damages  before 
taking  the  property,  the  company  could  give  a  purchaser  a  good 
title  to  such  land,  and  the  owner  would  be  thrown  back  upon  this 
security  for  his  damages.^ 

1  Vermont  &  C.  R.  R.  Co.  v.  Vermont  *  BnffiUo,  N.  Y.  &  Phila.  R.  R.  Co.  v. 

Centrfd  R.  R.  Co.  34  Vt.  1.  Harvey,  107  Pa.  St.  319  ;  Philadelphia,  N. 

3  Western  Pa.  R.  R.  Co.  t;.  Johnston,  59  &  N.  Y.  R.  R.  Co.  v.  Cooper,  105  Pa.  St 

Pa.  Sr.  290.  239. 

*  Mercantile  Tmst  Co.  v.  Pittsburgh  &  *  Fries  v.  Southern  Pa.  R.  R.  &  M.  Co. 

W.  R.  R.  Co.  29  Fed.  Rep  732.  65  Pa.  St.  73. 
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SCHEMES  FOB  BE0R6ANIZATI0K  AFFECTING   THE   PBIOEITY  OF 

MORTGAGES. 


I.  Rights  ander  agreements  for  reorgan- 
ization, 616-623. 


IL  Rights  of  preferred  stockholders 
against  mortgagees,  624-633. 


I.  Rights  under  Agreements  for  Reorganization, 

616.  Schemes  for  reorgeuiizing  corporations.  —  In  general 
the  rights  of  secured  creditors  cannot  be  varied  withoat  their  con- 
sent. It  often  happens,  however,  that  such  creditors  are  in  effect 
compelled  to  admit  unsecured  creditors  and  the  stockholders  of 
an  insolvent  company  to  come  into  a  scheme  for  its  reorganization 
and  share  in  its  benefits  in  some  degree.  It  is  sometimes  so  far 
within  the  power  of  the  stockholders  and  unsecured  creditors  to 
embarrass  and  delay  proceedings  for  the  foreclosure  of  the  mort- 
gage and  sale  of  the  property,  that  it  is  expedient  for  the  mort- 
gage creditors  to  arrange  for  a  reorganization,  and  give  up  some- 
thing of  their  own  security,  for  the  sake  of  avoiding  litigation  and 
delay.^ 

The  entering  into  a  scheme  of  reorganization  is  a  voluntary 
matter  with  creditors  or  stockholders  of  a  corporation.  It  can- 
not be  forced  upon  any  one  except  by  virtue  of  a  statute  existing 
prior  to  the  charter  of  the  corporation,  so  that  such  statute  be- 
comes a  part  of  the  contract  under  which  its  securities  and  stock 
were  issued.^ 

^  Mackintosh  v.  Flint  &  P.  M.  R.  R.  rights  of  shareholders  of  the  coropanj  as 
Co.  34  Fed.  R«p.  582,  591,  quoting  text;  among  themselves,  and  for  raising,  if  nec- 
36  Am.  &  Eng.  R.  R.  Cas.  340.  esssary,  additional  share  and  loan  capital, 

2  By  force  of  statutory  provisions  for  or  either  of  them,  and  may  file  the  same 
reorganization,  the  rights  of  secared  cred- 
itors may  be  varied  withoat  their  consent. 
Thus  the  Railway  Companies  Act  of  Eng- 
land provides,  "  where  a  company  are  un- 
able to  meet  their  engagements  with  their 
creditors,  the  directors  may  prepare  a 
scheme  of  arrangement  between  the  com- 
pany and  their  creditors,  with  or  without 
provisions  for  settling  and  defining  any 
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in  the  Court  of  Chancery  for  England  or 
in  Ireland,  according  to  the  situation  of 
the  principal  office  of  the  company,  with 
a  declaration  in  writing,  nnder  the  com- 
mon  seal  of  the  company,  to  the  effect 
that  the  company  are  unable  to  meet  their 
engagements  with  their  creditors."  The 
scheme  must  be  assented  to  by  three 
fourths  of  the  mortgagees  and  holders  of 


BIGHTS  UNDER  AGREEMENTS  FOR  REORGANIZATION.      [§  617. 

Bafc  provisions  in  behalf  of  subordinate  interests  cannot  be 
said  to  be  made  without  consideration,  because  they  are  volun- 
tary concessions  on  the  part  of  those  who  hold  prior  interests. 
The  courts  will  give  efiFect  to  compromise  agreements.^  "  Such 
concessions,"  said  Mr.  Justice  Strong,^  "  are  generally  made  in 
reorganizations  of  railroad  companies,  and  they  are  regarded 
as  beneficial  to  the  joint  lien-holders.  They  prevent  delay  and 
expenditures  arising  out  of  litigation  between  creditors,  which 
are  sometimes  almost  ruinous,  and  they  lessen  the  risk  of  redemp- 
tions." 

Where  a  plan  of  reorganization  has  received  the  assent  of  a 
majority  of  the  bondholders,  but  a  minority  has  dissented,  and 
asked  to  be  made  parties,  on  the  ground  that  they  are  discrim- 
inated against  unjustly,  and  that  the  trustee  has  espoused  the 
interests  of  the  majority,  and  has  allowed  improper  charges  to  be 
made  by  the  receiver  for  compensation  and  for  expenditures,  such 
minority  bondholders  may  be  allowed  to  become  parties  so  far 
as  to  permit  an  examination  of  such  charges.^ 

617.  In  England  and  Canada,  where  there  is  no  constitu- 
tional prohibition  ckgainst  laws  impairing  the  obligation  of 
contracts,  legislative  authority  may  be  given  to  an  embarrassed 
railway  corporation  to  make  an  arrangement  with  its  mortgage 
creditors  for  the  substitution  of  a  new  security  in  the  place  of  the 
existing  mortgage,  and  to  provide  that  the  arrangement  shall  be 
binding  on  all  the  holders  of  obligations  secured  by  the  same 
mortgage  when  it  shall  have  received  the  assent  of  the  majority. 
In  England  there  is  a  general  act  providing  for  such  arrange- 

bonds,  debenture   stock,   and  preference  £q.  566 ;  In  re  Bristol  &  N.  S.  Hj.  Co.  L. 

stock  respectively  affected  by  it,  and  when  R.  6  £q.  448 ;  In  re  Devon  &  S.  Ry.  Co. 

so  assented  to  maybe  confirmed  by  the  L.  R.  6  £q.  610;   lb.  615;  In  re  Cam- 

Conrt  of  Chancery.    But'  in  such  case  brian  Ry.  Co.'s  Scheme,  L.  R.  3  Ch.  278 ; 

it  is  to  be  observed  that  the  statute  be-  Munns  r.  Isle  of  Wight  Ry.  Co.  L.  R.  8 

comes  a  part  of  the  contract  under  which  Eq.  653 ;   Stevens  v,  Mid-Hants  Ry.  Co. 

subsequent  securities  are  taken.    The  au-  L.  R.  8  Ch.  1064. 

thority  of  parliament  in  respect  to  ex-  ^  Mackintosh  r.  Flint  &  P.  M.  R.  R. 

isting  corporations  is,  however,  difierent  Co.  34  Fed.  Rep.  582, 591 ;  36  Am.  &  Eng. 

from  that  possessed  by  legislatures  in  this  R.  R.  Cas.  340. 

conntry.    30&3I  Vict.  127,  §§  &-16,  Act  >  Sage  v.  Railroad  Co.  99  U.  S.  334, 

of  1867.    Instances  of  such  schemes  may  344. 

be  found  in  London  Financial  Asso.  v,  '  De  Betz's  Petition,  9  Abb.  (N.  Y.)  N. 

Wrexham,  M.  &  C.  Q.  Ry.  Co.  L.  R.  18  C.  246. 
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ments,^  and  in  Canada  special  acts  are  passed  as  occasion  re- 
quires.2 

A  scheme  of  reorganization  authorized  by  the  parliament  of 
Canada,  for  a  corporation  existing  under  its  laws,  is  binding  upon 
bondholders  who  are  citizens  of  the  United  States  who  sue  in  the 
courts  of  the  United  States  to  recover  on  their  bonds.  Such  cor- 
poration is  subject  to  the  control  of  the  laws  of  the  country 
under  which  it  was  created,  and  any  person  dealing  with  such 
corporation,  or  investing  in  its  securities,  impliedly  subjects  him- 
self to  the  laws  of  that  country  so  far  as  these  affect  the  powers 
and  obligations  of  such  corporation.  Anything  done  in  that 
country  which  discharges  the  corporation  from  liability  there, 
discharges  it  everywhere.^ 

1  Railway  Companies  Act,  1867,  30  &  illed  by  the  fiuancial  embarrassments  of 
31  Vict.  c.  127;  Cambrian  Rj.  Co.'s  the  corporation,  a  reasonable  '  scheme  of 
Scheme,  L.  R.  3  Ch.  278,  294 ;  though  arrangement '  may,  in  our  opinion,  as  well 
special  acts  are  passed  whenever  they  are  be  legalized  as  an  ordinary  '  composition 
needed;  London  Financial  Asso.  v.  Wrex-  in  bankruptcy.'  In  fact,  such  'arrange- 
ham,  M.  &  C.  Q.  Ry.  Co.  L.  R.  18  £q.  ment  acts*  are  a  species  of  bankrupt  acts. 
^66.  Their  object  is  to  enable  corporations  cre- 

2  Jones  V.  Canada  Cent.  Ry.  Co.  46  atcd  for  the  good  of  the  public  to  relieve 
Up.  Can.  Q.  B.  250,  where  Osier,  J.,  said :  themselves  from  financial  embarrassments 
"Our  statute  books  are  fnll"  of  such  by  appropriating  their  property  to  tbe 
legislation.  settlement  and  adjustment  of  their  affairs. 

Chief  Justice  Waite,  delivering  judg-  so  that  they  may  accomplish  the  purposes 

ment  in  Canada  So.  Ry.  Co.  v.  Gebhard,  for  which  Uiey  were  incorporated.*' 

109  U.  S.  .'^27,  535,  a  case  involving  the  *  Canada  So.  Ry.  Co.  v.  Gebhard,  109 

effect  of  a  special  act  of  this  kind  passed  U.  S.  527,  539.    "  Unless  all  parties  in 

In  Canada,  said :  **  It  seems  to  be  emi-  interest,  wherever   they  reside,  can   be 

nently  proper  that,  where  the  legislative  bound  by  the  arrangement  which  it  is 

power  exists,  some   statutory  provision  sought  to  have  legalized,  the  scheme  may 

should  be  made  for  binding  the  minority  fail.    All  home  creditors  can  be  bound, 

in  a  reasonable  way  by  the  will  of  the  ma-  What  is  needed  is  to  bind  those  who  are 

jority ;  and  unless,  as  is  the  case  in  the  abroad.    Under  these  circumstances  the 

states  of  the  United  States,  the  passage  of  true  spirit  of  international  comity  requires 

laws  impairing  the  obligation  of  contracts  that  schemes  of  this  character,  legalized 

is  forbidden,  we  see  no  good  reason  why  at  home,  should  be  recognized  in  other 

such  provision  may  not  be  made  in  re-  countries.    The  fact  that  the  bonds  made 

spect  to  existing  as  well  as  prospective  in  Canada  were  payable  in  New  York  is 

obligations.    The  nature  of  securities  of  unimportant,  except  in   determining  by 

this  class  is  such  that  the  right  of  legis-  what  law  the  parties  intended  their  con> 

lative  supervision  for  the  good  of  all,  un-  tract  should  be  governed ;  and  every  dti- 

less  restrained  by  some  constitutional  pro-  zen  of  a  country  other  than  that  in  which 

hibition,  seems  almost  necessarily  to  form  the  corporation  is  located  may  protect 

one  of  their  ingredients ;  and  when  insol-  himself  against  all  unjust  legislation  of 

vency  is  threatened,  and  the  interests  of  the  foreign  government  by  refnsiDg  to 

the  public  as  well  as  creditors  are  imper-  deal  with  its  corporations." 
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618.  The  rights  of  bondholders  under  the  xnortgckgre  oannot 
be  impaired  without  their  oonsent  by  any  scheme  of  reorgan- 
ization. The  bondholders  may  stand  upon  their  rights  under  the 
mortgage,  and  they  are  entitled  to  have  their  contract  rights  un- 
der the  mortgage  enforced.  They  are  not  obliged  to  enter  a 
scheme  of  reorganization,  and  nojb  entering  it  they  retain  all  their 
rights.  **  In  the  absence  of  statutory  authority,  or  some  provi- 
sion in  the  instrument  which  establishes  the  trust,  nothing  can 
be  done  by  a  majority,  however  large,  which  will  bind  a  minority 
without  their  consent."  ^  A  scheme  of  reorganization,  to  be  wholly 
effective,  must  either  be  made  with  the  consent  of  all  the  original 
bondholders,  or  it  must  be  made  after  a  foreclosure  which  has  cut 
off  all  liens  of  such  bondholders  upon  the  property.^ 

The  consent  of  a  bondholder  in  his  individual  capacity  is  not 
implied  from  the  fact  that  he  was  a  member  of  the  board  of  man- 
agers of  the  corporation  at  the  time  the  board  recommended  a 
scheme  of  reorganization.  Though  such  bondholder  dissented 
from  the  scheme,  and  as  a  manager  voted  against  it,  the  fact  that 
he  did  not  publish  notice  of  his  dissent  as  a  member  of  the  boai^ 
did  not  estop  him  to  enforce  his  bond  against  the  corporation. 
The  scheme  was  binding  upon  such  bondholder  only  so  far  as  it 
was  accepted  by  him  in  his  individual  capacity.' 

619.  A  bondholder  who  stays  out  of  a  reorganized  com- 
pcmy  may  maintain  an  action  against  it  for  an  accounting  for 
the  property  received  from  the  original  company.  To  such  a  suit, 
brought  in  a  circuit  court  of  the  United  States  against  the  reor- 
ganized company,  a  plea  by  that  company,  that  the  road  is  in  the 
hands  of  a  receiver  appointed  by  a  chancery  court  of  the  state,  is 
not  sufficient.  The  bill  is  brought  to  reach  the  share  of  the  in- 
come which  the  corporation  may  have  received  for  the  plaintiff. 
It  does  not  touch  the  possession  of  the  property.  The  receivership 
does  not  stand  in  the  way  of  such  an  accounting.^ 

620.  But  while  a  bondholder's  rights  are  not  prcdudiced  by 
the  scheme,  he  is  not  entitled  to  any  greater  rights  because 

^  Caoada  Soathern  Ry.  Co.  v.  Gebhard,  *  Philadelphia  &  R.  R.  R.  Co.  v.  Love, 
109  U.  8.  527,  535,  per  Waite,  C.  J.  5  Railw.  &  Corp.  L.  J.  556. 

^  HoUister  o.  Stewart,  111  N.  Y.  644.  *  Brooks  v.  Vermont  Cent  R.  R.  Ca 

22  Fed.  Rep.  211. 
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he  has  kept  out  of  it  and  others  have  entered  into  it.  He  can 
sucoessfally  defend  against  the  reorganization  as  affecting  his 
bonds,  bat  he  cannot  make  the  scheme  the  means  of  acquiring 
an  undue  preference  for  himself.  He  cannot  claim  to  stand  as  if 
the  bonds  of  the  assenting  bondholders  had  been  extinguished, 
and  the  whole  security  of  the  mortgage  were  devoted  to  the 
bonds  of  the  non-assenting  bondholders  alone.  He  cannot  take 
advantage  of  the  voluntary  sacrifices  of  the  assenting  bondhold- 
ers, and  claim  payment  in  full  out  of  a  security  which  was  insuf- 
ficient to  pay  all  the  bondholders.^ 

621.  A  Bubstantial  departure  firom  the  terms  of  a  compro- 
mise agreement,  the  object  of  which  was  to  substitute  third 
mortgage  bonds  for  prior  liens  and  debts  existing  against  a  cor- 
poration, will  absolve  the  parties  to  an  executory  agreement  from 
its  obligations,  and  leave  them  to  stand  on  their  original  rights 
under  the  prior  mortgage.  Thus  where  the  agreement  signed  by 
a  bondholder  recited  that  the  amount  of  debts  for  which  a  third 
lyortgage  was  to  be  substituted  was  $955,000,  and  a  mortgage 
authorized  and  executed  to  carry  out  the  agreement  recited  that 
the  debt  secured  by  it  was  $1,200,000,  the  departure  from  the 
agreement  was  considered  sufficient  to  justify  a  party  to  it  in  re- 
fusing to  comply  with  it.^  The  excess  is  so  great  as  to  require 
explanation.  A  small  increase  of  the  amount,  arising  from  an 
accidental  omission  of  a  debt  which  the  agreement  was  intended 
to  provide  for,  might  not  invalidate  the  agreement.  But  when 
the  excess  is  so  material,  and  the  only  explanation  of  it  is  that  the 
mortgage  was  increased  in  order  to  raise  funds  to  enable  the  com- 
pany to  so  construct  its  road  as  to  form  a  new  connection  with 
another  railroad,  —  an  object  foreign  to  the  purpose  of  the  com- 
promise agreement,  —  the  change  cannot  be  justified.  The  fact 
that  the  whole  amount  of  $1,200,000  had  not  been  issued  under 
the  mortgage  is  immaterial  so  long  as  the  corporation  had  the 
right  to  issue  bonds  to  that  amount. 

621  a.  Failure  of  bondholder  to  surrender  bonds  in  aooord- 
ance  with  agreement.  —  A  bondholder  who  has  entered  into  an 

1  HoUister  v,  Stewart,  111  N.  Y.  644;     Ch.   1064;  Barry  v.  Missouri,  K.  &  T. 
Stevens  v.  Mid-Hants  Rj.  Co.  L.  R.  8    Ry.  Co.  4  Railw.  &  Corp.  L.  J.  198. 

>  Miller  v  Rutland  &  W.  R.  R.  Co.  40 
682  Vt.  399. 
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agreement  for  the  reorganization  of  a  railroad  company,  and  the 
purchase  of  the  property  at  a  foreclosure  sale,  is  not  entitled  to  the 
benefits  of  his  agreement  if  he  fails  to  perform  a  stipulation  on 
his  part  to  surrender  his  bonds  when  requested  prior  to  the  sale 
to  trustees  appointed  to  act  for  the  parties  to  the  agreement ;  es- 
pecially when  the  only  means  provided  for  the  purchase  of  the 
road  was  the  bonds  held  by  the  signers  of  the  contract.  Such 
bondholder  cannot  after  the  sale  come  in  and  participate  in  the 
benefits  of  a  reorganization,  but  can  claim  only  the  amount  of 
purchase  money  yielded  by  the  sale.* 

622.  A  party  to  an  agreement  for  the  reorganisation  of  a 
comp€uiy  cannot  set  up  its  secret  agreement  with  himself, 
to  the  disadvantage  of  the  other  parties  to  it.  The  Wilming- 
ton and  Manchester  Railroad  Company  having  issued  bonds  se- 
cured by  first,  second,  and  third  mortgages,  desiring  to  provide 
additional  means  for  rebuilding  and  equipping  its  road,  issued  a 
new  mortgage  for  a  sum  sufficient  to  retire  the  three  existing 
mortgages,  and  provide  for  the  sum  desired ;  and  most  of  the 
bondholders  under  the  old  mortgages  came  into  the  arrangement, 
and  exchanged  their  old  bonds  for  the  new.  The  new  mort- 
gage secured  bonds  of  three  classes :  first,  preference  bonds  for 
which  the  first  mortgage  bonds  were  to  be  exchanged ;  second, 
preference  bonds  to  be  used  in  rebuilding  and  equipping  the  road  ; 
and  third,  preference  bonds  to  be  used  in  retiring  the  second  and 
third  mortgage  bonds.  Default  having  been  made  under  the 
new  mortgage,  the  property  was  sold  under  a  decree  of  foreclos- 
ure, and  the  proceeds  were  directed  to  be  applied,  first,  to  the  pay- 
ment of  several  creditors  under  the  old  mortgages,  who  had  not 
exchanged  their  bonds ;  and  the  balance  to  the  payment  of  the 
first  preference  bonds  pro  rata^  the  proceeds  being  insufficient  to 
satisfy  this  class  in  full.  A  holder  of  third  preference  bonds  then 
intervened  by  petition,  alleging  that  he  had  exchanged  bonds 
secured  by  the  second  and  third  mortgages  for  the  new  bonds, 
under  a  separate  agreement  that,  if  all  the  old  bondholders  did 
not  come  into  the  arrangement,  his  old  bonds  should  be  returned 
to  him,  and  he  should  be  restored  to  all  his  rights  under  them  ; 
and  he,  therefore,  prayed  that  his  old  bonds  be  returned,  and  that 
he  be  paid  the  amount  out  of  the  proceeds  of  sale  as  a  creditor  who 

1  Carpenter  v.  Catlin,  44  Barb.  (N.  T.)  75. 
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had  not  parted  with  his  prior  lien  ander  the  old  mortgages.  Bat 
it  appearing  that  the  other  purchasers  of  the  new  bonds  had  no 
notice  of  this  private  agreement,  he  had  no  eqoity  as  against  them 
to  the  relief  asked  for.  Seeking  relief  in  eqoity,  he  can  obtain  it 
only  on  equitable  principles.  The  arrangement  between  the  com- 
pany and  the  several  creditors,  for  the  exchange  of  their  securi- 
ties, is  regarded  in  equity  as  a  single  contract,  for  the  reason  that 
both  the  relations  of  all  these  creditors  with  the  company,  and 
their  relations  with  each  other,  entered  into  its  consideration. 
The  equities  among  the  creditors  must  be  satisfied ;  and  against 
these  he  cannot  set  up  a  secret  agreement  with  the  company, 
giving  him  an  advantage  over  the  other  bondholders.^ 

623.  Under  a  scheme  to  relieve  an  insolvent  railroad  com- 
pany by  allowing  all  its  creditors  to  share  on  equal  terms  in 
a  mortgage  of  all  its  property,  a  creditor  who  held  its  promissory 
note,  with  other  notes  of  the  corporation  as  collateral  security 
for  this  note,  was  allowed  to  prove  only  the  amount  of  the  orig- 
inal note  against  the  corporation,  because  the  purpose  of  the  ar- 
rangement was  to  give  all  the  actual  creditors,  without  regard  to 
the  nature  of  their  claims  or  the  form  of  the  contract  under  which 
they  arose,  an  equal  participation  in  the  security  afforded  by  the 
mortgage.^  This  is  very  different  from  the  case  where  the  collat- 
eral security  was  a  part  of  a  limited  amount  secured  by  mortgage, 
and  the  company  being  in  liquidation,  the  creditor  had  a  legal 
right  to  avail  himself  of  %e  benefit  of  his  collateral  security  by 
proving  the  whole  of  it  against  the  property. 

II.  Bights  of  Preferred  Stockholders  as  against  Mortgagees. 

624.  Questions  of  priority  have  sometimes  arisen  between 
preferred  stockholders  ajid  subsequent  mortgagees.  What 
mortgage  interest  may  be  paid  by  a  railroad  company,  before  the 
payment  of  interest  on  its  preferred  stock,  must  depend  on  the 
construction  to  be  given  the  conditions  attached  to  such  stock. 
Whatever  rights  attached  to  it  when  it  was  issued  continue  to 
adhere  to  it.^    If,  at  the  time  of  its  issue,  only  interest  on  mort- 

^  Ex  parte  White,  2  S.  C.  469.  mortgage,  deposited  by  way  of  a  collateral, 

^  Third  Nat.  Bank  v.  Eastern  R.  K.  Co.  could  be  held  to  be  a  pledge  which  could 

122  Mass.  240.    In  Morris  Canal  &  Bank-  be  sold  in  the  market  and  applied  as  5uch. 

ing  Co.  V.  TishBT,  9  N.  J.  Eq.  667,  it  was  ^  Chafiee  v.  Rutland  R.  R.  Co.  55  Vt. 

doubted  whether  a  debtor's  own  bond  or  110, 128,  quoting  text. 
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gages  then  existing  was  to  be  paid  before  interest  on  preferred 
stock,  subsequent  mortgage  indebtedness  will  not  affect  that 
stock,  nor  the  legal  right  of  its  holders  to  receive  interest  before 
the  payment  of  interest  on  mortgages  given  for  such  subsequent 
indebtedness.  But  preferred  stockholders  would  have  no  prefer- 
ence over  subsequent  mortgagees  in  case  the  stock  was  issued  on 
such  terms  that  it  should  be  held  that  interest  on  all  mortgages 
of  the  corporation,  whether  for  indebtedness  prior  or  subsequent 
to  the  issue  of  the  preferred  stock,  was  first  to  be  paid  from  the 
earnings.^  Upon  the  foreclosure  sale  of  a  railroad  and  a  reorgani- 
zation, preferred  stock  was  issued  to  the  creditors  and  stockhold- 
ers of  the  road,  in  payment  of  their  interest  in  the  road,  and  it 
was  declared  that  the  stock  was  '^to  be  and  remain  a  first  claim 
upon  the  property  of  the  corporation  after  its  indebtedness.''  It 
was  held  that  the  indebtedness  referred  to  was  not  only  the  sub- 
sisting indebtedness,  but  also  all  that  might  thereafter  be  in- 
curred ;  and  that  such  stockholders  had  no  prior  lien  as  against 
subsequent  mortgage  creditors.^ 

625.  Ordinarily  preferred  shareholders  are  entitled  to  have 
deficiencies  of  their  dividends  made  up  out  of  the  earnings 
legally  applicable  to  the  payment  of  dividends,  whenever  such 
earnings  are  received,  in  preference  to  any  payment  to  the  holders 
of  the  common  stock.  This  right  is  inferred  from  the  contract, 
and  need  not  be  provided  for  in  express  terms.'  The  preferred 
shareholders  are  entitled  to  have  the  iill  amount  of  their  divi- 
dends paid  before  any  payment  is  made  in  respect  of  dividends 
upon  the  ordinary  stock.  Such  dividends,  in  relation  to  the  com- 
mon stock,  are  substantially  interest  chargeable  exclusively  on 
profits ;  yet  there  is  nothing  in  such  a  use  of  the  word  dividend 
which  is  at  all  at  variance  with  the  ordinary  usage.^  Such  divi- 
dends are  not  payable  absolutely  or  unconditionally,  as  interest  is, 
but  only  out  of  profits  made  by  the  company.  If  there  are  no 
dividends  there  are  no  profits.  If  there  were  no  profits  last  year, 
but  there  are  profits  this  year,  the  arrears  of  dividends  at  the  stip- 

1  Thompson  v.  Erie  Ry.  Co.  42  How.  2^  Bear.  263 ;  7  Jur.  N.  S.  508 ;  30  L.  J. 

(N.  Y.)  Pr.  68 ;  1 1  Abb.  Pr.  N.  8.  188,  per  Ch.  290. 

James,  J.  ^  Henrj  v.  Great  Northern  Ry.  Co.  1 

<  KiDg  r.  Ohio  &  M.  Ry.  Co.  9  Biss.  De  G.  &  J.  606,  per  Lord  Cranworth,  Lord 

278.  ChanceUor;  4  K.  &  J.  1. 

*  Corrj  V,  Londonderry  &  E.  By.  Co. 

685 


§  626.]         SCHEMES  AFFECTINO  PBIORITT  OF  MORTGAGES. 

ulated  rate,  payable  for  last  year,  together  with  the  dividends  for 
this  year,  are  both  to  be  paid  if  the  profits  are  sufficient  for  this 
pnrpose.  The  preference  is  limited  to  the  profits  of  the  company 
whenever  earned.^  Preferred  stockholders  do  not  lose  their  rights 
to  have  arrears  of  dividends  made  up  to  them  through  laches  in 
asserting  their  rights.^  The  provisions  in  regard  to  dividends 
may,  however,  be  such  that  a  deficiency  for  one  year,  for  want  of 
net  earnings  of  that  year,  is  not  to  be  made  up  from  the  net  earn- 
ings of  another  year.^ 

The  use  of  the  word  ^^  guaranteed,"  in  connection  with  pre> 
ferred  stock,  does  not  change  the  legal  effect  of  the  rights  of  the 
holder  of  such  stock.^ 

626.  Preferred  stockholders  are  not  oreditors.^  Stock- 
holders are  not  entitled  to  any  dividends  as  against  the  claims 
of  general  creditors.  The  capital  stock  of  the  company  as  well 
as  its  property  is  pledged  for  the  payment  of  its  debts.^  But  if 
certificates  of  scrip  dividends  have  been  issued  in  settlement  of 
dividends  on  such  preferred  stock,  convertible  into  the  company's 
bonds  on  demand  or  at  the  option  of  the  holder,  and  the  com- 
pany has  converted  most  of  such  certificates,  and  has  so  acted 
that  it  is  estopped  to  deny  their  validity,  and  it  then  refuses  to 
convert  the  certificates  of  one  holder  into  bonds,  such  holder  is 
entitled  to  sue  the  company  in  assumpsit  to  recover  the  amount 
of  the  certificates ;  and  it  is  no  defence  for  the  company  that, 
at  the  time  the  scrip  dividends  were  declared  and  the  certificates 
issued,  the  net  earnings  were  insufficient  to  pay  them,  tc^ether 
with  the  current  expenses  and  floating  debt  of  the  company. 
The  company  itself  cannot  set  up  its  own  wrong  in  declaring  the 

1  Taf t  V.  Hartford,  P.  &  F.  R.  R.  Co.  8  356 ;  affirmed,  Ir.  R.  5  £q.  65.    In  this 

R.  I.  310 ;  Chaffee  v,  Ratland  R.  R.  Co.  case    the    prior    cases    are  reviewed   at 

55  Vt.  110;  McGregor  v.  Home  Ins.  Co.  length. 

83  N.  J.  Eq.  181 ;  Lockhart  r.  Van  Al-        ^  Matthews  v.  Gveat  Northern  Rjr.  Co. 

styne,  31  Mich.  76;  Lehigh  Coal  &  NaT.  supra;  Smith  v.  Cork  &  B.  Rj.  Co.  ini- 

Co.  V.  Central  R.  R.  Co.  34  N.  J.  Eq.  88 ;  pra. 

Crawford  v.  North  Eastern  Ry.  Co.  3        «  Belfast  &  M.  L.  R.  R.  Co.  p.  Belfast, 

Jurist  N.  S.  1093 ;  3  Kay  &  J.  723 ;  In  re  77  Me.  445. 

London  India  Rubber  Co.  37  L.  J.  Ch.        *  Taft  v.  Hartford,  P.  &  F.  R.  R.  Co. 

235 ;  Matthews  v.  Great  Northern  Ry.  Co.  supra;    Chaffee  v.  Ratland   R.   R.  Co. 

5  Jar.  N.  S.  284 ;  Stevens  v,  Sonth  Devon  supra. 

Ry.  Co.  13  Beav.  48 ;  9  Hare,  313 ;  Smith        *  See  §  625  and  cases  cited, 
r.  Cork  &  Bandon  Ry.  Co.  Ir.  R.  3  Eq.        *  Chaffee  v.  Rutland  R.  R.  Co.  supra. 
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dividends,  or  its  want  of  authority  to  exchange  the  certificates  for 
bonds,  so  long  as  it  does  not  appear  that  the  company's  refusal  to 
*  exchange  the  certificates  or  to  pay  them  was  necessary  to  protect 
itself  from  embarrassment  or  its  creditors  from  loss. 

627.  Where  a  mortgage  is  given  to  secure  so-called  pre- 
ferred stock,  with  power  upon  default  in  paying  the  stipulated 
dividends  to  foreclose  and  sell,  and  after  paying  all  prior  charges 
and  liens  to  pay  the  preferred  stockholders  the  par  value  of  their 
stock  from  the  proceeds  of  sale,  the  corporation  is  bound  to  pay 
the  so-called  dividends  prior  to  its  unsecured  debts,  or  to  subse- 
quent mortgage  debts.  The  preferred  stockholders  become,  in 
fact,  owners  of  a  perpetual  annuity  secured  by  mortgage  upon  the 
property  and  income  of  the  corporation,  with  a  right  to  receive, 
from  the  proceeds  of  a  foreclosure  sale,  payment  of  an  agreed 
capitalized  value  of  such  annuity  called  the  par  value  of  the  stock.^ 

628.  In  ascertaining  the  profits  of  a  railroad  company  for 
the  purpose  of  making  dividends  on  preferred  shcLres,  the  Mas- 
ter of  the  Rolls,  Romilly,  laid  down  the  following  rules  :  ^  ^'  I  am 
of  opinion  that  all  the  debts  of  the  company  are  first  payable, 
other  than  those  which,  for  want  of  a  better  expression,  may  be 
called  funded  debts ;  for  instance,  if  the  defendants  have  raised 
money  by  mortgage,  under  the  powers  contained  in  their  act,  for 
the  purpose  of  completing  their  line,  this  does  not  constitute  such 
a  debt  aa  can  be  paid  ofiE  out  of  the  profits  before  the  profits  are 
divided.  But,  on  the  other  hand,  any  debts  which  have  been  in- 
curred, and  which  are  due  from  the  directors  of  the  company, 
either  for  steam-engines,  for  rails,  for  completing  stations,  or  the 
like,  which  ought  to  have  been,  and  would  have  been  paid,  at  the 
time,  had  the  defendants  possessed  the  necessary  funds  for  that 
purpose,  those  are  so  many  deductions  from  the  profits,  which, 
in  my  opinion,  are  not  ascertained  till  the  whole  of  them  are 
paid." 

In  some  cases  it  may  be  necessary  to  make  provision  for  funded 
debts  before  applying  net  earnings  to  dividends.  In  determining 
what  are  net  earnings,  it  may  be  essential  to  deduct  not  only  the 

1  Miller  p.  Battennann  (Superior  Ct.     &  W.  R.  B.  Co.  v.  Nickals,  119  U.  S.  296, 
of  CiDclnnati)»  22  W.  Law  Ball.  99.  reverBing  21    Blatchi   177;    Warrea  v. 

3  Corry  v.  Londonderry  &  E.  Ry.  Co.     King,  108  U.  S.  389. 
S9  Beav.  263,  272.    See  New  York,  L.  K. 
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floating  and  temporary  liabilities  which  good  judgment  woold 
require  to  be  presently  paid,  bat  also  an  annaal  contribution  to  a 
sinking  fund  for  the  payment  of  a  mortgage.^ 

629.  Such  a  qaestion  arose  in  relation  to  the  preferred 
stock  issued  by  the  Erie  Railway  Ck>mi>any  between  the  years 
1861  and  1869,  in  pursuance  of  a  contract  of  reorganization  en- 
tered into  in  1859  between  the  shareholders  and  creditors  of  a 
prior  corporation,  known  as  the  New  York  and  Erie  Railroad 
Company.^  That  company  had  failed  to  pay  some  of  the  in- 
terest due  upon  bonds  issued  by  it  and  secured  by  mortgages, 
and  certain  of  its  unsecured  debts.     Foreclosure  proceedings  had 

^  Belfast  &  Moosehead  Lake  R.  R.  Co.  holders  are  creditors.    If  the  compan j 

V.  Belfast,  77  Me.  445.  should  become  bankrupt,  are  the  claimB 

3  St.  John  r.  Erie  Ry.  Co.  10  Blatchf.  of  those  creditors  to  be  repaid  their  prin- 

271,  278 ;  affirmed,  22  Wall.  136.  dpal  to  be  postponed  to  the  claims  of  the 

The  terms  "  preferred  stock  "  and  "  pre-  preferred  stockholders,  in  respect  to  the 
ferred  dividends/'  taken  bjr  themselTcs  and  capital  of  their  shares  ?  The  stock  is,  in 
io  connection  with  other  words,  are  com-  the  contract,  declared  to  be  '  preferred 
mented  upon  at  length  by  Judge  Blatch-  stock,'  as  well  as  to  be  entitled  to  '  pre- 
ford,  in  giving  the  opinion  of  the  Circuit  ferred  dividends.'  The  statute  and  the 
Court  in  the  foregoing  case:  .  .  .  "The  certificates  call  it 'preferred  capital  stock.' 
former  holders  of  the  unsecured  bonds  of  If  '  preferred  stock,'  why  should  it  not 
the  old  company,  by  taking  the  preferred  have  preference  over  the  principal  of 
stock  in  exchange  for  their  bonds,  aban-  subsequently  created  debts,  if  dividends 
doned  their  position  as  creditors,  and  be-  on  it  are  to  precede  the  payment  of  in- 
came  merely  stockholders  in  the  new  com-  terest  on  such  debts  i  Yet  such  a  claim 
pany,  as  against  then  existing  and  all  would  probably  never  be  advanced,  and 
future  creditors  of  the  new  company,  certainly  would  not  be  admitted.  The 
They  acquired  the  same  right  to  vote  as  statement  in  the  contract,  the  statute, 
the  holders  of  common  stock.  In  the  and  the  certificates,  that  the  'preferred 
absence  of  any  expressed  intention  to  the  dividends '  are  to  be  paid  out  of  the  '  net 
contrary,  it  would  be  very  unreasonable  earnings '  sheds  no  light,  one  >vay  or  the 
to  suppose  that  the  general  power  of  the  other,  for  a  solution  of  the  question.  The 
defendants  to  take  leases  of  roads  and  to  mortgage  interest  and  the  delayed  cou- 
pay  the  rents  on  them,  and  to  borrow  pons  are  also  to  be  paid  out  of  the  net 
money  and  issue  bonds  therefor  and  pay  earnings.  Net  earnings  are  properly  the 
the  interest  on  such  bonds,  would  have  gross  receipts,  less  the  expenses  of  operat- 
been  subordinated  by  the  legislature  or  ing  the  road  to  earn  such  receipts.  Inter- 
by  themselves  to  the  rights  of  any  class  est  on  debts  is  paid  out  of  what  thus  re> 
of  their  stockholders,  and  equally  unrea-  mains,  that  is,  out  of  the  net  earnings, 
sonable  to  suppose  that  the  claims  of  Many  other  liabilities  are  pnid  out  of  the 
creditors  would  have  been  postponed  to  net  earnings.  When  all  liabilities  are 
those  of  stockholders.  .  .  .  Moreover,  the  paid,  either  out  of  the  gross  receipts,  or 
views  urged  on  the  part  of  the  plaintiff,  out  of  the  net  earnings,  the  remainder  is 
if  sound,  must  be  carried  to  their  legiti-  the  profit  of  the  shareholders,  to  go  to- 
mate  conclusions.  The  money  has  been  wards  dividends,  which  in  that  way  are 
borrowed  on  the  sterling  bonds.    Their  paid  out  of  the  net  earnings." 
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been  commenced,  and  a  receiver  of  the  property,  covered  by  at 
least  two  of  the  five  mortgages  of  the  road,  had  been  appointed. 
The  shareholders,  and  bondholders  under  all  of  the  mortgages, 
and  the  unsecured  creditors,  then  entered  into  a  contract  where- 
by the  mortgaged  property  was  to  be  purchased  for  the  account 
of  the  parties  to  the  contract  at  the  foreclosure  sale.  The  holders 
of  the  mortgages  were  to  be  mortgagees  under  the  new  com- 
pany, and  the  holders  of  unsecured  bonds  of  the  old  company 
were  to  exchange  their  bonds  for  preferred  stock  equal  in  amount. 
The  contract  provided  that  the  "  preferred  stock  should  be  en- 
titled to  preferred  dividends  out  of  the  neV  earnings,  if  earned 
in  the  current  year,  but  not  otherwise,  not  to  exceed  seven  per 
cent,  in  any  one  year,  payable  semi-annually,  after  payment  of 
mortgage  interest  and  delayed  coupons  in  full."  The  new  cor- 
poration was  formed  under  legislative  authority,  and  preferred 
stock  to  the  amount  of  $8,500,000  and  upwards  was  issued.  Div- 
idends were  regularly  paid  on  this  stock  until  the  year  1868.  In 
1865,  after  the  preferred  stock  was  created,  the  company  issued 
one  million  pounds  of  sterling  bonds,  unsecured  by  mortgage,  bear- 
ing interest  at  six  per  cent,  per  annum  in  gold  coin.  They  were 
issued  for  money  borrowed  to  equip  and  repair  the  road,  and  the 
money  was  expended  for  these  purposes.  During  the  year  1868 
the  company  paid  the  interest  in  full  on  these  bonds  ;  but  on  the 
Slst  of  December,  1868,  after  deducting  the  operating  expenses, 
the  interest  paid  on  the  mortgages  existing  January  1,  1862,  and 
the  rent  of  roads  leased  prior  to  that  date,  the  net  earnings  were 
sufficient  to  pay  only  a  partial  dividend  on  the  preferred  stock  ; 
and  of  course,  if  no  interest  had  been  paid  by  the  company  on 
the  sterling  bonds,  and  no  rent  for  roads  leased  after  January  1, 
1862,  such  dividend  on  the  preferred  stock  would  have  been  in- 
creased. A  holder  of  preferred  stock  brought  a  bill  in  the  Cir- 
cuit Court  of  the  United  States  praying  that  the  court  would  as- 
certain and  adjudge  the  meaning  of  the  words  ^^  net  earnings," 
and  would  enjoin  the  company  from  applying  any  portion  of  the 
net  earnings,  after  payment  of  the  interest  on  the  mortgage  bonds, 
to  any  other  purpose  than  the  payment  of  a  dividend  on  the  pre- 
ferred stock.  It  was  claimed  in  his  behalf  that,  as  the  unsecured 
bondholders  stood,  when  the  contract  was  made,  next  in  order  as 
creditors  to  the  holders  of  the  mortgage  bonds,  they  became  en- 
titled to  occupy  the  same  relative  position  as  holders  of  preferred 
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stock,  and  to  receive  tlieir  dividends  on  sach  stock  oat  of  the  earn- 
ings, before  the  payment  of  interest  on  obligations  incurred  after 
the  issuing  of  such  stock ;  that  the  words,  ^^  after  payment  of  mort- 
gage interest  and  delayed  coupons  in  full/'  did  not  mean  merely 
''  before  any  dividend  is  paid  on  the  common  capital  stock,"  bat 
meant  *^next  after  payment  of  mortgage  interest  and  delayed 
coupons  in  full ; "  that  this  construction  is  sensible,  because  of  the 
prior  position  of  the  preferred  stockholders,  as  holders  of  unse- 
cured bonds  entitled  to  be  paid  interest  next  after  the  payment  of 
mortgage  interest ;  that  they  did  not  waive,  but  preserved,  their 
position  as  entitled  to  such  interest,  and  only  modified  their  right 
in  regard  to  the  repayment  of  the  principal  of  their  debts ;  that 
the  preferred  stock  is  only  a  new  form  of  security  for  the  debts  in 
exchange  for  which  it  was  issued,  holding  the  same  place,  and 
entitled  to  be  paid  the  same  interest,  as  such  debts  were  entitled 
to  when  the  exchange  was  made  subject  to  the  proviso  as  to  the 
earning  of  the  interest  in  the  curreut  year;  that  the  holders  of 
tlie  preferred  stock  are  not  subject  to  the  contingencies  of  new 
loans  and  new  leases,  and  extended  enterprises ;  that  while  the 
contract  contains  no  limitation  on  the  power  of  the  company  to 
issue  interest-bearing  securities,  it  contains  a  limitation  on  their 
power  of  disposing  of  their  net  earnings ;  that  the  shares  of  pre- 
ferred stock  are,  in  fact,  perpetual  bonds,  with  no  right  to  the 
repayment  of  the  principal,  but  with  a  specified  preferential  right 
in  regard  to  interest ;  that  the  fact  that  it  is  called  '^  stock,"  and 
that  it  is  declared  to  be  entitled  to  *^  dividends,"  and  that  its 
holders  have  an  equal  right  to  vote  with  the  holders  of  common 
stock,  cannot  destroy  the  rights  which  appertain  to  it  by  the 
terms  of  the  contract.  But  it  was  held  that  the  preferred  stock- 
holders were  not  entitled  to  a  dividend  before  the  payment  of 
interest  on  such  bonds. 

630.  Preferred  dividends  payable  out  of  net  earnings  are 
not  in  the  nature  of  interest  constituting  a  debt,  but  are  pay- 
able only  out  of  profits  in  the  manner  specified  by  the  contract. 
The  decree  of  the  Circuit  Court,  in  the  case  last  under  consider- 
ation, was  upon  appeal  affirmed  by  the  Supreme  Court  of  the 
United  States.^    Mr.  Justice  Swayne,  delivering  the  opinion  of 

1  St.  John  V,  Erie  Rj.  Co.  22  Wall,     are  not  a  debt  dne  abeolntdyt  Taft  v. 
136.    See,  on  point  that  snch  diridenda    Hartford,  P.  &  F.  B.  R.  Co.  8  R.  I.  310, 
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the  court,  considered  the  effect  of  the  agreement  for  reorganiza- 
tion as  regards  the  preferred  stockholders.  ^*  The  original  takers 
of  the  preferred  stock  were  creditors.  They  abandoned  that  posi- 
tion and  became  stockholders.  They  thereupon  ceased  to  be  the 
former,  and  can  only  be  regarded  as  the  latter.  They  surrendered 
their  debts  and  received  in  return  stock  of  the  same  amount, 
which  gave  them  a  chance  for  annual  dividends  of  seven  per  cent., 
and  a  voice  by  voting  in  the  choice  of  those  by  whom  the  affairs  * 
of  the  company  were  to  be  administered.  What  they  were  to 
receive  was  not  interest,  but  dividends ;  and  they  were  to  receive 
them  in  priority  to  the  holders  of  the  common  stock.  The  latter 
could  receive  nothing  until  the  former  were  satisfied.  The  max- 
imum payment  on  the  preferred  stock  was  specified.  It  might  be 
less,  or  nothing.  It  could  not  be  more.  The  amount  subject  to 
the  limit  prescribed  depended  wholly  upon  the  residue  of  the  net 
earnings  applicable  in  that  way.  The  language  employed  is  apt 
to  express  the  relation  of  stockholders.  None  to  express  the  re- 
lation of  creditors  is  found  in  the  instrument ;  and  there  is  noth- 
ing from  which  the  intent  to  continue  that  relation  any  longer  can 
be  inferred.  If  the  mortgages  were  foreclosed,  and  there  were  a 
surplus  left  insufficient  to  satisfy  the  general  creditors,  it  is  quite 
clear  that  the  holders  of  the  preferred  stock  could  have  no  right 
to  share  in  the  fund."  The  claim  made  in  behalf  of  the  preferred 
stockholders,  that  the  net  earningi  are  predicated  of  things  as 
they  were  when  the  preferred  stock  was  issued,  the  learned  judge 
declared  to  be  without  support,  express  or  implied.  The  com- 
pany had  a  right  to  take  new  lesses,  and  make  new  mortgages. 
It  had  the  right  so  to  conduct  its  operations,  in  good  faith,  as  it 
might  see  fit ;  and  it  was  from  them  and  all  of  them  that  the 
materials  for  the  computations  of  earnings  were  to  be  derived. 
In  conclusion,  it  was  the  judgment  of  the  court  that  the  rents  for 
the  year,  accruing  under  leases  taken  by  the  company  after  the 
issuing  of  the  preferred  stock,  and  the  interest  upon  the  sterling 
bonds  for  that  year,  were  properly  paid ;  and  that  there  were  no 
net  earnings  earned  in  that  year  which  could  be  properly  applied 
in  payment  of  preferred  dividends. 

631.  One  who  takes  stock  in  a  corporation  takes  it  sub- 
ject to  the  control  of  its  directors,  and  though  it  stipulates 
that  a  certain  rate  of  interest  shall  be  paid  to  preferred  stockhold- 
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era  in  preference  to  the  payment  of  any  dividend  on  flie  common 
stock,  if  the  same  be  earned,  the  directora  may,  acting  in  good 
faith,  apply  the  net  earnings  to  the  improvement  of  the  company *8 
property,  instead  of  paying  a  dividend  to  the  holdera  of  the  pre- 
ferred stock.  In  other  words,  the  preferred  stockholdera  are  not 
entitled  as  of  right  to  dividends  payable  out  of  the  net  profits 
accruing  in  any  particular  year,  unless  the  directors  declare  or 
ought  to  declare  a  dividend  payable  out  of  such  profits.  Whether 
a  dividend  should  be  declared  in  any  year,  is  a  matter  belonging 
in  the  first  instance  to  the  directors  to  determine,  with  reference 
to  the  condition  of  the  company's  property  and  affaire  as  a  whole.^ 

632.  The  net  earnings  of  a  corporation  are  the  excess  of  the 
gross  earnings  over  the  expenditures  incurred  in  producing  them, 
aside  from,  and  exclusive  of,  the  expenditure  of  capital  laid  oat 
in  constructing  and  equipping  the  works  themselves.  The  ex- 
penses chargeable  to  earnings  include  the  general  expenses  of 
keeping  up  the  organization,  and  of  operating  the  works  and  mak- 
ing ordinary  repairs  and  improvements.  Expenditures  for  con- 
struction include  not  only  expenses  incurred  in  the  original  con- 
struction of  the  works,  but  those  subsequently  incurred  in  the  en* 
largement  and  substantial  improvement  of  such  works.^ 


633.  A  definition  of  net  earnings  or  of  expenses  contained 
in  the  charter  of  a  compcuiy  and  in  an  agreement  for  reorgan- 
ization is  binding  upon  the  directors  of  the  company.  Thus  a 
railroad  company  was  reorganized  and  reincorporated  on  the  basis 
of  an  agreement  entered  into  by  the  secured  creditora  and  the 
stockholders,  one  provision  of  which  was  that  the  holdera  of  com- 
mon stock  were  not  to  be  entitled  to  shares,  or  to  vote,  until  the 
preferred  stockholders  had  been  paid  seven  successive  annual  diy- 


1  New  York.  L.  E.  &  W.  R.  R.  Co.  v. 
Nickalfl,  119  U.  S.  296;  Warren  r.  King, 
108  U.  S.  389.  See,  also,  Barnard  v.  Ver- 
mont  &  M.  R.  R.  Co.  7  AUen  (Mass.), 
512 ;  Williston  v.  Michigan  S.  &  N.  I.  R. 
R.  Co.  13  lb.  400 ;  Chaffee  v.  Rutland  R. 
R.  Co.  55  Vt  110;  Elkins  v.  Camden  & 
A.  R.  R.  Co.  36  N.  J.  £q.  233 ;  Lockhart 
v.  Van  AlBtyne,  31  Mich.  76 ;  Culver  r. 
Reno  Real  Estate  Co.  91  Fa.  St.  367. 

There  is  nothing  inconsistent  with  the 
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doctrine  above  stated  in  the  cases  of  Dent 
V.  London  Tramways  Co.  L.  R.  1 6  Ch.  Div. 
344 ;  Richardson  v.  Vermont  &  M.  R.  R. 
Co.  44  Vt.  613 ;  Boardman  v.  Lake  Shore 
&  M.  S.  Ry.  Co.  84  N.  Y.  157. 

3  Union  P.  R.  R.  Co.  v.  United  States, 
99  U.  S.  402, 420,  per  Bradley,  J. ;  United 
States  V.  Kansas  P.  Ry.  Co.  99  U.  S.  455; 
United  States  v.  Sioux  City  &  P.  R.  R. 
Co.  99  U.  S.  491 ;  United  States  t^.  Cent 
Pac  R.  R.  Co.  99  U.  S.  449. 
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idends  of  seven  per  cent. ;  and  the  new  charter  provided  that  the 
funds  applicable  to  the  payment  of  dividends  on  preferred  stock 
was  the  net  income,  **  after  paying  interest  on  prior  bonds,  re- 
pairs, expenses  of  equipment,"  etc.,  any  surplus,  after  paying  seven 
per  cent.,  to  stand  over  until  the  next  dividend  day.  At  the  first 
meeting  of  the  board  of  directors  it  was  resolved,  that  ^  under 
operating  expenses  only  such  improvements  and  additions  should 
be  included  as  were  necessary  to  keep  the  property  efficient,  and 
that  all  beyond  this  should  be  provided  for  out  of  funds  other 
than  net  earnings."  It  was  held  that  the  provisions  of  the  agree- 
ment and  of  the  charter,  as  interpreted  by  the  resolution,  were 
binding  upon  the  directors ;  and  it  having  been  made  to  appear 
that  the  earnings  and  income,  which  had  been  wrongfully  con- 
verted to  pay  for  improvements  and  extensions,  would,  if  applied 
to  dividends,  be  sufficient  to  pay  five  successive  dividends  of 
seven  per  cent,  each  on  the  preferred  stock,  that  the  common 
stock  was  entitled  to  representation.^ 

1  Mackintosh  v,  Flint  &  F.  M.  B.  B.  Co.  34  Fed.  Rep.  582. 
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I.  Sale  of  Entire  Property. 

634.  Under  a  deed  of  trust  which  contemplates  but  one 
sale,  the  entire  property  may  be  sold  upon  a  default  in  the  pay- 
ment of  interest.  It  is,  moreoyer,  a  well  settled  rule,  that  the 
whole  property  may  be  sold  upon  a  default  in  the  payment  of  in- 
terest before  the  principal  is  due,  when  the  property  cannot  be 
sold  in  parts  without  injury  to  the  whole.^  As  a  general  rule,  it  is 
evident  that  a  continuous  line  of  railroad  cannot  be  cut  up  and 
sold  piecemeal  without  destroying  its  value.  The  unity  and  con- 
tinuity of  a  line  of  railroad  are  among  the  important  elements  of 
its  value.  Therefore,  although  a  mortgage  contains  no  provision 
making  the  whole  debt  due  upon  a  default  in  the  payment  of  in- 
terest, and  no  provision  authorizing  a  sale  of  the  whole  property 
covered  by  the  mortgage,  a  court  of  equity  will  upon  such  default 
order  a  foreclosure  and  sale  of  so  much  of  the  property  as  will 
satisfy  the  instalments  then  due  ;  ^  and  generally,  if  the  property 
cannot  be  divided  without  injury,  a  sale  of  the  whole  would  be 
decreed. 

A  portion  of  the  mortgaged  premises,  if  divisible,  may  be  sold 
upon  default  in  paying  one  instalment  of  the  debt,  and  then  upon 
a  second  default  a  further  order  of  sale  may  be  made.^ 

Gars,  engines,  and  other  property  placed  upon  the  road  by  the 

1  Wilmer  v.  Atlanta  &  R.  A.  L.  Kj.  ^  Goodman  v.  Cincinnati  &  C.  R.  R. 

Co.  2  V^oods,  447.     See  2  Jones  on  Mort-  Co.  2  Dis.   (Ohio)    176;    West  Branch 

ga^es,  §§  1181,  1459,   1478,   1616-1619;  Bank  r.  Chester,  1 1  Pa.  St.  282. 

Credit  Co.  v.  Arkansas  C.  R.  R.  Co.  15  >  Fleming  v.    Soutter,  6  WalL  747; 

Fed.  Rep.  46, 52 ;  Chicago  &  V.  R.  R.  Co.  TiUingbast  v.  Troj  &  B.  R.  R.  Co.  48 

V.  Fosdick,  106  U.  S.  47 ;  1  Sup.  Ct.  Rep.  Hun  (N.  Y.),  420,  425,  per  Learned,  P.  J. 
10 ;  Farmers'  Loan  &  Trust  Co  v.  Ore- 
gon &  C.  Ry.  Co.  24  Fed.  Rep.  407. 
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receiver  to  keep  it  in  repair  and  working  condition,  pass  to  the 
purchaser.  ^^  The  bondholders  might  as  well  claim  that  a  bridge 
rebuilt  by  the  receiver  did  not  pass  by  the  sale,  as  to  claim  that 
engines  and  cars  put  upon  the  road,  and  necessary  to  keep  up  its 
equipment  and  do  its  business,  did  not  pass.  Money  so  expended 
is  no  more  income  and  profit  than  money  paid  to  engineers  und 
brakemen  for  their  services."  ^ 

But  the  purchaser  is  not  entitled  to  money  in  the  hands  of 
the  receiver  which  represents  the  surplus  earnings  of  the  railroad. 
The  mortgagees  are  entitled  to  such  surplus.^ 

When,  under  a  deed  of  trust  of  a  railroad  and  all  its  property, 
the  trustees  without  the  aid  of  a  court,  by  following  the  terms  of 
the  deed,  might  sell  the  entire  line  of  road  upon  a  default  in  the 
payment  of  interest  before  the  maturity  of  the  principal,  the 
power  of  the  trustees  is  not  any  the  less  when  the  court  has  been 
asked  by  the  bondholders  to  construe  the  deed  of  trust  and  to 
order  the  trustees  to  execute  it.  If  the  trustees  in  such  case  sell 
the  whole  road  as  an  entire  and  indivisible  property,  under  the 
direction  of  the  court,  they  do  so  by  virtue  of  the  power  vested  in 
them  by  the  deed.  The  court  does  not  foreclose  the  mortgage  as 
in  an  equitable  foreclosure.  It  does  not  confer  upon  the  trustees 
any  power  which  they  did  not  already  possess,  by  virtue  of  the 
deed  of  trust,  or  impose  upon  them  any  new  duties,  but  simply 
tells  them  what  their  powers  are  under  the  deed,  and  requires 
them  to  exercise  these  powers  for  the  benefit  of  the  cestuia  que 
trustJ^ 


1  Strnng  v.  Montgomerj  &  E.  R.  R. 
Co.  3  Woods,  613,  619,  per  Woods,  J. 

*  Strang  o.  Montgomery  &  £.  R.  R. 
Co.  supra. 

*  Wilmer  v.  Atlanta  &  R.  A.  L.  Ry. 
Co.  2  Woods,  447»  456.  In  a  few  states 
special  provision  has  been  made  by  stat- 
ute in  regard  to  the  sale  of  the  entire 
property.  Thus,  in  Indiana,  1  R.  S. 
1876»  p.  728,  ch.  218,  §  1,  Act  March  3, 
1865,  it  is  provided  that  in  case  of  the 
sale  of  any  railroad  and  its  property, 
under  or  by  the  anthority  of  any  compe- 
tent court,  part  of  which  railroad  may  be 
situate  within  the  state  and  part  in  an 
adjoining  stnte,  and  embraced  in  the 
mortgage  or  deed  of  trust,  the  whole  may 

36 


be  sold  at  one  time  and  place,  as  an  en- 
tirety, at  such  point  on  the  line  of  said 
railroad,  either  within  or  without  the  state, 
and  upon  such  notice,  as  the  court  or 
courts  ordering  such  sale  may  direct 

See  statute  in  Hew  Jersey,  R.  S.  1877, 
p.  922,  §  77. 

In  Kaasaa,  Laws  1876,  ch.  108,  §  1 ; 
Dassler's  Stats.  1876,  §  4625,  it  is  provided 
that  in  actions  to  enforce  a  mortgage  or 
deed  of  trust,  executed  by  any  railroad 
company  upon  its  railroad  or  other  prop- 
erty, or  any  portion  thereof,  if  the  prop- 
erty mortgaged  shall  be  situated  in  more 
than  one  county  in  this  state,  the  District 
Court  of  any  one  of  such  counties  shall 
have   jurisdiction    to    render  judgment 
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§  635.]         FOBECLOSUBE  SALES  UNDEB  GOBPOBATE  MOBTGAGES. 

In  some  cases  a  court  of  equity  will,  before  the  maturity  of  its 
bonds,  order  the  sale  of  a  niilroad  under  a  mortgage  which  does 
not  in  terms  authorize  a  sale  upon  a  default  in  the  payment  of 
interest.  This  was  done  in  a  case  where  it  appeared  that  the 
mortgagor  was  insolvent;  that  an  execution  purchaser  under  a 
junior  incumbrance  would  do  nothing  to  discharge  the  interest ; 
that  the  operation  of  the  road  by  the  mortgage  trustee  would  be 
at  a  loss  ;  that  the  trustee  had  no  funds  with  which  to  make  re- 
pairs ;  and  that  the  road,  if  unused,  would  necessarily  decay .^ 

635.  Sale  of  oonsolidated  road.  —  Upon  the  foreclosure  of  a 
mortgage  upon  a  road  constituted  by  the  consolidation  of  several 
roads,  each  of  which  was  subject  to  a  mortgage  before  the  con- 
solidation, the  court  may  properly  direct  the  sale  of  the  consoli- 
dated road  as  a  whole,  instead  of  a  sale  in  divisions  corresponding 
to  the  original  roads ;  and  after  the  sale  the  court  may  fix  the 
amount  to  be  paid  to  the  several  holders  of  the  bonds  on  the  re- 
spectiye  roads ;  for  the  reason  that  the  road  would  naturally  sell 
for  a  better  price  if  sold  as  a  whole  than  if  sold  in  divisions.' 

against  such  company  for  the  amount  dace  so  much,  then  for  the  amoant  of  in- 
found  due,  in  the  same  manner  as  i»  pro-  terest  due  under  said  deed  or  deeds  of 
vided  hy  law  concerning  other  debts  se-  trust  or  mortgage,  or  either  of  them,  sub- 
cured  by  mortgage  on  real  property,  and  ject  to  the  payment  by  the  purchaser  of 
to  decree  and  enter  an  order  for  the  sale  the  outstanding  bonds,  and  interest  se- 
of  said  mortgaged  property,  and  to  pro-  cured  thereby,  as  they  become  due;  and 
vide  for  the  terms  and  method  of  payment  in  the  latter  event  nmy,  by  proper  orders, 
of  the  purchase  price  of  tlie  property  or-  secure  the  assumption  thereof  by  the  par- 
dered  to  be  8o1d ;  which  order  shall  be  di-  chaser. 

-rccted  to  the  sheriflf  of  any  or  either  of  In  Hew  Tork  the  Supreme  Court  may 

the  counties  in  which  said  mortgaged  prop-  direct  a  sale  of  the  whole  of  the  property, 

'erty  is  situated.  rights,  and  franchises  oorered  by  a  mort- 

In  Kentuoky  (Laws  1876,  ch.  447,  §  I )  gage  or  deed  of  trust,  at  anyone  time  and 

it  is  provided  that  sales  of  the  property  place  to  be  named  in  the  judgment  or  or- 

and  franchise!!  of  railroad  and  turnpike  der,  either  in  the  case  of  the  non-paymeot 

corporations,  when  adjudged  by  a  court,  of  interest  only,  or  of  both  the  principal 

shall  be  after  such  notice  and  advertise-  and  interest  due  and  unpaid  and  secured 

ment,  and  at  such  place,  as,  in  the  di^icre-  by  such  mortgage  or  deed  of  trust.     Laws 

tion  of  the  court,  shall  seem  pro|)er;  and  1876,  ch.  446,  p.  482. 

•if  such  sales  are  made  on  the  foreclosure  ^  Mcf^ne  v.  PlacervQIe  h  S.  V.  R.  R. 

'of  one  or  more   mnrtpages  or  deeds  of  Co.  66  Cal.  606. 

trust,  the  court  may  order  such  sale  to  be  ^  Gihert  v.  Washington  City,  V.  M.  & 
made  for  the  whole  amount  of  the  out-  G.  S.  R.  R.  Co.  S3  Gratt  (Va.)  586;  and 
standing  bonds  and  interest  secured  by  see  Farmers'  Loan  &  Trupt  Co.  v.  New- 
such  deed  or  deeds  of  trust  or  mortgage ;  man,  8  Sup.  Ct.  Rep.  1364. 
OTjif  said  property  and  franchises  will  pro- 
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636.  Sale  of  road  briilt  by  new  company.  —  Upon  the  fore- 
closure of  a  mortgage  made  by  a  railroad  company  apou  its  entire 
road,  the  building  of  which  was  abandoned  after  the  completion 
of  a  middle  section  of  it,  and  was  subsequently  completed  by  an- 
other company,  it  is  erroneous  to  decree  a  sale  of  the  completed 
or  middle  portion  only,  leaving  the  two  ends  worthless.  If  any 
foreclosure  can  be  had,  the  entire  road  should  be  sold,  and  the 
proceeds  distributed  as  between  the  mortgagee  and  the  new  com- 
pany in  the  proportion  which  the  work  done  by  the  first  company 
bears  to  the  value  of  the  entire  completed  road.^ 

But  if  the  original  company  had  no  legal  title  to  any  part  of  the 
right  of  way,  but  only  contracts  for  conveyances  which  the  com- 
pany never  became  entitled  to  by  performing  the  conditions  which 
would  entitle  it  to  conveyances,  and  a  new  company  is  organized 
and  completes  the  road,  and  acquires  the  legal  title  to  the  right  of 
way,  no  decree  of  foreclosure  can  be  sustained  under  a  mortgage 
given  by  the  original  company,  as  against  the  new  company,  for  a 
sale  of  the  road.^ 

637.  When  specific  property  subject  to  a  separate  incum- 
brance can  be  sold  separately  without  injury  to  other  property, 
as  for  instance  when  a  section  of  a  railroad  subject  to  a  separate 
mortgage  can  be  sold  by  itself,  without  sacrificing  the  whole  line 
of  road,  it  should  be  thus  sold  in  order  that  the  incumbrancer 
may  have  a  chance  of  protecting  his  securities  without  involving 
himself  in  onerous  engagements.  Cases  sometimes  occur  where 
a  sale  of  the  entire  property  covered  by  different  mortgages  must 
be  made  absolutely,  and  the  different  claims  adjusted  upon  the 
fund  subsequently ;  thus,  when  a  sale  of  a  portion  of  a  railroad, 
which  is  subject  to  a  separate  mortgage,  would  be  injurious  to 
the  entire  property,  which  is  subject  to  other  mortgages  under 
which  a  sale  of  the  entire  road  is  asked  for,  it  may  be  that  the 
only  just  course  that  can  be  pursued  is  to  sell  the  whole  and  ad- 
just the  rights  of  the  mortgagees  afterwards.^ 

If  the  holders  of  a  general  mortgage  upon  a  railroad  sell  the 
property  as  an  entirety,  when  a  portion  of  it  is  subject  to  a  prior 
lien  which  the  holder  asks  to  have  paid,  they  will  be  deemed  to 

1  Chicago,  D.  &  V.  By.  Co.  v.  Loewen-        *  Campbell  v.  Texas  &  N.  O.  R.  R.  Co. 
thai,  93  HI.  433.  2  Woods,  S68. 

3  Chicago,  D.  &  N.  Ry.  Co.  v,  LoBwen- 
thai,  supra.  547 


§§  638,  639.]      FORECLOSURE  SALES   UNDER  CORPORATE  MORTGAGES. 

have  elected,  not  to  sell  the  property  in  parts,  or  subject  to  the 
prior  lien ;  and  consequently  the  prior  lien-holder  is  not  restricted 
to  a  lien  upon  that  portion  of  the  railroad  embraced  in  his  mort- 
gage, but  he  is  entitled  to  be  first  paid  out  of  the  aggregate  pro- 
ceeds of  the  sale  of  the  entii*e  property.^ 

638.  Upon  the  foreclosure  of  a  mortgrage  of  a  railroad  and 
its  franchises  for  a  fisdlure  to  pay  an  instalment  of  interest, 
when  the  mortgage  contains  no  provision  that  the  principal  shall 
become  due  upon  such  a  default,  if  the  property  can  be  divided 
without  injury,  only  so  much  of  it  should  be  sold  as  will  satisfy 
the  amount  due ;  but  if  it  is  not  susceptible  of  division,  as  would 
usually  be  the  case,  it  must  be  sold  as  an  entirety.  When,  how- 
ever, it  seems  probable  that  the  property  is  worth  much  more 
than  the  amount  of  the  debt  and  interest,  the  court  may  very 
properly,  upon  the  request  of  the  company,  order  the  property  to 
be  leased  for  the  shortest  term  that  will  produce  the  amount  due, 
and  the  accruing  interest.  The  court  should,  in  such  case,  require 
the  lessee  to  give  a  covenant  with  approved  security  to  keep  the 
property  in  good  repair,  and  to  return  it  at  the  end  of  the  term 
in  as  good  condition  as  it  may  be  when  received.* 

After  a  sale  of  an  entire  road  has  been  made  upon  a  default  in 
the  payment  of  interest  due  upon  a  mortgage  of  it  before  the 
principal  debt  is  due,  the  proceeds  are  applied  in  the  first  place  to 
the  payment  of  the  interest  for  the  satisfaction  of  which  the  sale 
was  made,  and  the  remainder  is  brought  into  court,  to  be  disposed 
of  under  its  direction.^ 

IT.    Conduct  of  Sale. 

630.  The  marshal  or  other  officer,  who  makes  a  sale  under 
a  decree  of  foreclosure,  is  not  only  invested  with  a  reasonable 
discretion  as  to  the  manner  of  conducting  the  sale,  but  is  not 
at  liberty  to  overlook  or  disregard  such  discretion.  Acting  under 
the  decree,  he  has  duties  to  perform  to  the  complainant,  to  the 
vendor  and  purchaser,  and  to  the  court,  and  is  bound  to  exercise 
his  best  judgment  in  the  performance  of  all  these  duties.     The 

1  Farmers'  Loan  &  Trust  Co.  r.  New-        *  Wilmer  v,  Atlanta  &  R.  A.  L.  Rj.  Co. 
man,  8  Snp.  Ct.  Rep.  1364.  2  Woods,  447. 

*  Bardstown  &  L.  R.  R.  Co.  v.  Metcalfe, 
4  Mete  (Ky.)  199. 
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usual  practice  is  for  the  officer  in  selling  the  property  to  act  under 
the  advice  of  the  solicitor  of  the  complainant.  '^  Granting  that 
solicitors  may  properly  advise  the  officer,  still  it  must  be  borne  in 
mind  that  the  authority  and  discretion  in  making  the  sale  are  to 
a  certain  extent  primarily  vested  in  the  officer  designated  in  the 
decree.  Unreasonable  directions  of  the  solicitor  are  not  obliga- 
tory and  should  not  be  followed ;  as  if  the  solicitor  should  direct 
the  property  to  be  struck  off  at  a  great  sacrifice  when  but  a  single 
bidder  attended  the  sale.  Under  such  circumstances  the  officer 
might  well  refuse  to  do  as  he  was  directed,  and  he  might  be  justi- 
fied in  postponing  the  sale  to  a  future  day  to  prevent  the  sacrifice 
of  the  property.  Every  such  officer  lias  a  right  to  exercise  a  reason- 
able discretion  to  adjourn  such  a  sale,  and  all  that  can  be  required 
of  him  is,  that  he  should  have  proper  qualifications,  use  due  dili- 
gence in  ascertaining  the  circumstances,  and  acj}  in  good  faith, 
and  with  an  honest  intention  to  perform  his  duty."  ^ 

In  a  case  of  a  sale  of  a  railroad  under  a  decree  of  foreclosure 
which  directed  the  marshal  to  sell  at  public  auction,  unless  the 
mortgagors,  previously  to  such  sale,  should  pay  to  the  complain- 
ants the  sum  of  $254,175,  being  the  amount  of  the  decree,  four 
different  adjournments,  extending  over  a  term  of  seven  months, 
were  made  for  the  purpose  of  enabling  the  mortgagors  to  make 
an  arrangement  to  pay  the  debt ;  and  although  a  bid  of  nearly 
the  whole  amount  of  the  debt  was  made  on  the  second  day  fixed 
for  the  sale,  and  the  whole  amount  of  the  debt  was  bid  on  the 
third  day  fixed  for  the  sale,  and  the  adjournments  were  made  by 
direction  of  the  complainant's  solicitor,  the  company  having  re- 
deemed before  the  fourth  day  to  which  the  sale  was  adjourned* 
it  was  held  that  the  adjournments  were  made  for  sufficient  cause, 
and  the  sale  was  properly  discontinued.  The  highest  bidder  has  in 
such  case  no  right  to  insist  upon  being  allowed  to  pay  the  amount 
of  his  bid,  and  have  a  confirmation  of  the  sale  to  himself.' 

It  is  a  proper  practice  in  the  sale  of  large  railroad  properties  to 
require  each  bidder  to  make  a  deposit  of  a  substantial  sum  of 
money,  —  say  fifty  thousand  dollars.' 

640.  A  mortgage  trustee  will  be  left  to  exercise  his  disore- 

1  Blossom  V.  Railroad  Co.  3  Wall.  196,        ^  Blossom  r.  R.  R.  Co.  ntpra, 
208,  par  Clifford,  J.     See  2  Jones  on        *  Turner  v,  Indianapolis,  B.  &  W.  Ry. 
Mortgages,  §§  1633-1635.  Co.  8  Biss.  380. 
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tion  as  to  the  time  of  msJung  sale  under  a  decree  of  foreolos- 
ure,  and  as  to  making  a  sale  at  all  pending  an  appeal  from  the 
decree,  which  the  appeal  does  not  supersede.  The  trustee  is  the 
representative  of  all  the  bondholders,  and  it  is  for  him  to  deter- 
mine whether  the  best  interests  of  all  concerned  would  be  pro- 
moted by  a  sale,  and  individual  bondholders  have  no  right  to 
insist  upon  an  execution  of  the  decree. 

The  Central  Railroad  Company  of  Iowa  having  made  default 
in  payment  of  interest,  some  of  the  bondholders  requested  the 
trustee  to  foreclose  the  mortgage.  He  did  not,  however,  institute 
proceedings  to  foreclose,  and  thereupon  these  bondholders  brought 
suit  for  this  purpose  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Iowa,  and  made  the  trustee  a  party  to  it.  A  de- 
murrer, on  the  ground  that  the  trustee  only  could  bring  such  suit, 
was  overruled.  The  trustee  then  asked  and  obtained  permission 
to  file  a  bill  to  foreclose,  and  upon  filing  such  bill  the  action  was 
consolidated  with  that  commenced  by  the  bondholders.  A  decree 
of  sale  was  entered  at  the  October  Term,  1875,  upon  the  assump- 
tion that  the  parties  to  be  affected  assented  to  the  decree.  This 
assumption  was  not,  however,  well  founded,  for  certain  other  bond- 
holders, having  been  allowed  to  intervene,  took  an  appeal  to  the 
Supreme  Court  of  the  United  States.  They  perfected  the  appeal ; 
but  failing  to  give  bond  as  required,  the  supersedeoi  was  dis- 
charged. A  committee  of  bondholders  asked  the  trustee  to  order 
the  special  master  to  proceed  with  a  sale  of  the  road,  and  the 
trustee  failing  to  do  this,  the  committee  directed  the  master  to 
sell.  This  he  refused  to  do.  The  trustee  thereupon  petitioned 
the  court  for  advice  in  respect  to  the  sale,  and  the  committee  of 
bondholders  moved  for  an  order  directing  the  trustee  and  master 
to  execute  the  decree.  Dillon  and  Love,  JJ.,  upon  a  hearing  in 
March,  1877,  declined  to  order  a  sale,  the  latter  saying :  ^  **  I  con- 
fess I  do  not  see  the  way  clear  in  the  future,  if  the  itatus  quo 
of  the  trust  property  be  changed,  as  required  by  the  terms  of  the 
decree.  On  the  contrary,  it  appears  to  me  that  no  complications 
can  possibly  arise  if  the  decree  be  not  executed.  Nor  can  I  dee 
clearly  that  any  special  injury  will  result  to  the  parties  in  interest 
by  reason  of  the  delay.  If  the  majority  feel  aggrieved  by  the  re- 
fusal of  the  court  to  grant  their  present  motion,  I  suppose  they 

1  Farmera'  Loan  &  Tnut  Co.  v.  Central  R.  B.  Co.  11  Weat  Jnriat,  4S8, 4»;  S 
Cent  L.  J.  56 ;  4  Dill.  538. 
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have  their  remedy  :  they  can  apply  for  a  mandamus,  and  thus  sub- 
mit their  case  to  the  judgment  of  the  Supreme  Court,  and  if  it  be 
a  matter  of  right  in  them,  and  not  of  discretion  in  the  Circuit 
Court,  they  can  thus  obtain  redress." 

In  accordance  with  this  suggestion,  the  parties  went  before  the 
Supreme  Court  on  an  application  for  a  mandamus  to  compel  the 
Circuit  Court  to  execute  the  decree  by  a  sale  of  the  road,  but  the 
application  was  refused,  on  the  ground  that  the  trustee  is  the  rep- 
resentative of  all  the  bondholders,  and  that  the  latter  have  no 
legal  right  to  insist  upon  an  execution  of  the  decree,  and  should 
not,  in  their  individual  capacity,  be  allowed  to  interfere  with  his 
discretion,  except  upon  strong  and  clear  reiisons.  If  they  are  dis- 
satisfied with  the  trustee,  their  remedy  is  to  apply  to  have  him 
removed,  under  a  provision  in  that  behalf  contained  in  the  trust 
deed,  and  get  a  trustee  to  carry  out  their  wishes  if  they  can. 

Afterwards,  at  the  May  term  of  the  Circuit  Court,  application 
to  compel  the  trustee  to  sell  the  road  under  the  decree  was  re- 
newed, when  Judge  Dillon,  with  the  concurrence  of  Judge  Love, 
sigain  refused  it,  saying,  after  reciting  the  action  of  the  Supreme 
Court  in  this  case,  that,  while  the  decision  of  that  court  is  conclu- 
sive against  the  legal  right  of  these  parties  to  have  this  decree  ex- 
ecuted, at  the  same  time  there  is  no  restraint  in  the  decree,  or 
in  what  has  been  decided  in  either  court  against  its  execution  ; 
that  the  appeal  did  not  supersede  it,  and  that  the  trustee  is  at  per- 
fect liberty,  whenever  he  sees  fit,  to  execute  the  decree ;  that  as 
far  as  the  court  is  concerned,  considering  the  trouble  this  road  had 
given  it  by  reason  of  the  controversies  and  factions  among  the 
bondholders,  it  would  be  glad  if  the  trustee  could  see  his  way  clear 
to  execute  the  decree,  and  get  the  road  out  of  court,  and  into  the 
hands  of  parties  who  could  control  it  satisfactorily ;  that  it  should 
be  understood  that  the  trustee  incurs  no  personal  liability  by  ex- 
ecuting the  decree ;  and  that  the  only  question  for  the  trustee  to 
determine  is  whether  the  best  interests  of  all  the  cestuis  que  trusty 
or  bondholders,  would  be  best  promoted  by  now  executing  the 
decree,  or  by  allowing  it  to  stand  until  the  determination  of  the 
appeal.^ 

1  In  Kantas  the  time  and  manner  of  of  1876,  ch.  Ill ;  Daasler's  Stats.  1876, 

making  sales  of  railroads,  in  all  cases  of  §§  4627,  4631.    See  Laws  of  1877,  ch.  108, 

foreclosure   of    morrgHges    or  deeds    of  for  act  regulating  procedure  when  the 

trust,  are  provided  for  by  statute.    Laws  mortgaged  property  is   situate  in  more 
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III.    What  Franchises  pass  hy  the  Sale. 

64L  The  franchise  to  be  a  corporation.  —  The  sale  of  the 
property  and  franchises  of  a  railroad  corporation,  under  a  decree 
to  satisfy  a  mortgage,  does  not  pass  to  the  purchaser  debts  due 
the  corporation,  nor  does  it  destroy  its  corporate  existence.  For 
the  purpose  of  collecting  and  paying  debts  the  corporation  still 
exists.^ 

The  sale  by  one  railroad  company  to  another  of  a  portion  or 
division  of  an  existing  line  of  road  with  its  franchises  is  con- 
strued to  mean  only  the  franchise  of  operating  that  part  of  the 
road,  and  not  the  franchise  of  being  a  corporation,  and  of  suing 
and  being  sued  as  such.  Both  companies,  after  such  sale,  retain 
precisely  the  same  corporate  existence  they  had  before,  the  one 
parting  with  and  the  other  acquiring  a  specific  piece  of  property 
with  the  franchise  necessary  to  its  use.^ 

Under  a  statute  which  provides  that  a  corporation  shall  be  dis- 
solved by  a  mortgage  sale  of  its  franchises  and  property,  an  ille^ 
gal  and  fraudulent  sale  does  not  work  a  dissolution.^ 

642.  A  mortfirage  by  a  railroad  compcuiy  does  not  pass 
any  interest  in  land  taken  for  its  right  of  way  whioh  it  has 
failed  to  pay  for.  Its  interest  in  such  land  is  a  mere  easement, 
and  not  an  estate  in  the  land  subject  to  lien  or  execution.  The 
land-owner's  title  to  damages  is  paramount  to  a  mortgage  given 
by  the  railroad  company  before  the  damages  have  been  assessed 
and  paid.  Although  he  allows  the  company  to  construct  a  road 
over  his  land,  and  to  use  it  without  payment  of  damages,  and 
thus  waives  the  trespass,  he  does  not  necessarily  waive  his  claim 
for  damages ;  and  a  prosecution  of  bis  claim  to  judgment  is  con- 
clusive against  such  waiver.  A  sale  of  the  road  under  a  mortgage 
before  the  damages  are  paid  does  not  divest  the  land-owner  of  his 

than   one   connty.    For  coDstroction  of  Joseph  &  W.  R.  R.  Co.  19  Fed.  Hep. 

statute  see  Samuel  v,  HoUaday,  Woolw.  173. 

400.  1  Smith  v.  Gower,  3  Mete  (Ky.)  171. 

The  provision,  that  a  sale  under  a  rail-  See  §§  16, 16. 

road   mortgage  containing  a  waiver  of  ^  Wright  v.  Milwaukee  &  St.  P.  Ry. 

appraisement   cannot    be    made    by   the  Co.  25  Wis.  46. 

court  until  the  expiration  of  six  months  *  White    Mountains   R.   R.   v.   White 

after  the  decree  of  foreclosure,  is  binding  Mountains  R.  R  50  N.  H.  50. 
upon  the  federal  courts.    Benedict  v.  St. 

552 


WHAT  FRANCHISES  PASS  BY   THE  SALE.      [§§  643,  644. 

right  to  recover  compensation  for  the  occupancy  of  his  land  from 
the  purchaser.^ 

But  when  a  railroad  company,  being  unable  to  agree  with  the 
owners  of  lands  for  a  right  of  way,  gives  a  bond  with  sureties  and 
takes  possession,  a  sale  under  a  mortgage  subsequently  made  gives 
the  purchaser  a  clear  title,  and  the  land-owner  is  thrown  back 
upon  the  bond  for  his  damages.^ 

Of  courae,  a  right  of  way  acquired  by  a  railroad  company  by 
grant  from  the  land-owner  passes  by  a  mortgage,  and  by  a  fore- 
closure sale  under  the  mortgage,  and  vests  in  the  purchaser.^ 

643.  Interest  on  purchase  money.  —  When  a  purchaser  at 
a  judicial  sale  for  the  foreclosure  of  a  mortgage  is  immediately 
put  into  possession  of  the  property,  he  is  chargeable  with  inter- 
est on  the  amount  of  the  purchase  money  to  the  time  of  its  pay- 
ment.* 

644.  A  purohaser  at  a  foreclosure  sale  under  a  decree  in 
chancery  subjects  himself  to  the  Jurisdiction  of  the  court, 
and  can  be  compelled  to  perform  his  agreement  specifically.  He 
undoubtedly  has  the  corresponding  right  to  appear  and  claim  at 
the  hands  of  the  court  such  relief  as  the  rules  of  equity  proceed- 
ings entitle  him  to.  If  the  court  refuses  to  order  the  sale  either 
to  be  set  aside  or  completed,  he  may  carry  the  matter  by  appeal 
to  the  appellate  tribunal.  The  act  complained  of  is  not  a  mere 
ministerial  duty,  necessarily  growing  out  of  the  decree  which  is 
being  carried  into  efiPect,  but  the  purchaser  has  in  the  course  of 
the  subsequent  proceedings  in  the  case  acquired  rights  which  the 
court  is  bound  to  protect,  and  has  become  a  quasi  party  to  the 
proceedings.* 

A  decree  confirming  a  foreclosure  sale,  if  it  is  final,  may  be 
appealed  from.^     Upon  such  an  appeal  from  the  Circuit  Court  of 

^  Western  Pa.  R.  R.  Co.  v.  Johnston,  D.  Co.  109  Mans.  88 ;  Columbn:*,  H.  &  6. 

59  Pa.  St.  290;  Pfeifer  v,  Sheboygan  &  Ry.  Co.  v.  Braden,  110  Ind.  558;  iDg^alls 

F.  R.  R.  Co.  18  Wis.  155 ;  Ingalls  v.  By-  v.  Byera,  supra. 
ers,  94  Ind.  134.  ^  Blossom  v.  Milwaukee  &  C.  R.  R.  Co. 

^  Fries  V.  Sonthern  Pa.  R.  R.  &  M.  Co.  1  Wall.  655.    See  2  Jones  on  Mortgages, 

85  Pa.  St.  73;  distingaished  from  West-  §§  1642-1651. 
eni  Pa.  R.  R.  Co.  v.  Johnston,  supra.  ^  Sage  v.  Railroad  Co.  96  U.  S.  712; 

>  Junction  R.  R.Co.  v.Ruggle8,7  Ohio  Butterfield  v.  Usher,  91  U.  S.  246;  Bios- 

St.  1.  som  i;.  Milwaukee  &  C.  R.  R.  Co.  supra. 

*  Haven  v.  Grand  Junction  R.  R.  & 
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the  United  States  to  the  Supreme  Court,  the  refusal  of  ihe  former 
court  to  accept  a  supersedeas  bond,  when  offered  during  the  term 
at  which  the  decree  was  rendered,  does  not  take  from  a  judge  of 
that  court,  or  a  justice  of  the  Supreme  Court,  the  power  to  ap- 
prove one  thereafter.^ 

IV.  Distribution  of  the  Proceeds  of  Sale. 

646.  In  the  distribution  of  the  prooeeds  of  a  foreclosure 
sale,  liens  at  law  have  preoedence  of  equities.  Thus,  land  was 
sold  to  a  railroad  company  under  an  agreement  that  the  vendor 
should  receive  as  part  of  the  consideration  bonds  of  the  company 
secured  by  a  second  mortgage  to  be  issued.  *  He  delivered  the 
deed,  but  before  the  mortgage  was  issued  the  company  confessed 
certain  judgments.  The  vendor  then  refused  to  receive  the  bonds 
because  of  the  judgments,  and  the  bonds  were  thereupon  other- 
wise appropriated  by  the  company.  Upon  a  distribution  of  the 
proceeds  of  a  foreclosure  sale,  it  was  held  that  the  vendor,  having 
rejected  the  bonds,  had  no  further  claim  upon  them,  and  the  com- 
pany could  dispose  of  them  as  it  pleased  ;  and  that,  the  mortgage 
having  been  given  to  secure  the  bonds  and  the  vendor  not  own- 
ing them,  he  had  no  lien,  equitable  or  legal,  through  the  mortgage 
for  the  purchase  money  for  which  the  bonds  were  to  be  delivered 
to  him.^ 

646.  Every  bond  is  entitled  to  its  pro  rata  share.  —  In  the 
distribution  of  the  proceeds  of  a  foreclosure  sale  under  a  mortgage 
securing  a  series  of  bonds,  the  holders  of  the  bonds  share  pro  rata 
in  the  distribution ;  and  if  the  holder  of  a  bond  is  entitled  to  its 
proceeds,  the  holder  of  other  bonds  cannot  set  up  mere  informali- 
ties in  the  manner  of  its  acquisition.  The  question  of  ownership, 
whether  at  law  or  in  equity,  is  immaterial.  The  time  and  man- 
ner of  the  transfer  of  the  bonds  are  not  material ;  the  only  real 
question  is  whether  each  holder  is  entitled  to  the  bonds  he  claims. 
Each  bond  carries  with  it  a  fractional  interest  in  the  proceeds 
of  the  mortgaged  property,  determined  by  the  proportion  the 
amount  of  the  bond  bears  to  the  whole  amount  secured.' 

647.  In  distributing  the  prooeeds  of  a  foreolosure  sale,  the 

^  Sage  V.  Railroad  Co.  96  U.  S.  712.  *  Hodge's  Appeal,  S4  Pft.  St.  359. 

S  Rice's  Appeal,  79  Pa.  St.  168. 
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payment  of  ooupons  which  matured  before  a  general  default 
may  be  preferred  by  the  court  when  there  is  nothing  in  the  mort- 
gage reqairing  a  pro  rata  distribution.  Thus,  unpaid  coupons  or 
interest  belonging  to  a  class  in  which  a  part  of  the  conpons  or  of 
the  interest  has  been  paid  should  be  paid  before  coupons  or  inter- 
est falling  due  at  a  later  date,  and  before  the  principal  of  any  of 
the  bonds;  and  coupons  detached,  and  in  the  hands  of  others 
than  the  holders  of  the  bonds  from  which  they  were  detached, 
should  be  paid  before  such  bonds.^  On  July  first,  1873,  a  com- 
pany made  default  in  the  entire  amount  of  interest  then  falling 
due,  amounting  to  $280,000,  and  never  made  any  payment  after- 
wards. The  unpaid  interest  previously  due  amounted  to  about 
$30,500,  which  had  matured  at  difiFerent  times  for  several  years 
previous.  Against  this  preference  it  was  contended  that  there 
was  no  principle,  legal  or  equitable,  upon  which  it  could  be  made ; 
that  it  was  not  shown  that  payment  of  the  interest  was  ever  de- 
manded and  refused;  that  no  right  to  be  paid  the  interest  accrued 
until  demand  and  refusal,  and  until  then  there  was  no  default ; 
that  the  company  was  justified  in  paying  subsequently  maturing 
interest,  even  though  prior  maturing  interest  remained  unpaid,  so 
long  as  the  payment  of  such  prior  maturing  interest  had  not  been 
demanded;  that  he  is  prior  in  right  who  is  prior  in  the  time  of 
presenting  his  demands,  when  presentment  is  required ;  and  that 
those  who,  prior  to  July  first,  1873,  received  their  interest,  re- 
ceived no  preference  as  against  those  who  did  not  receive  their 
interest,  because  the  latter  did  not  demand  it  and  the  former  did. 
The  general  principle  was  invoked,  that,  where  general  debts 
are  secured  by  one  and  the  same  mortgage,  and  become  due,  and 
the  mortgage  is  then  foreclosed,  they  will  be  paid  pro  rata  from 
the  fund,  if  it  is  insuj£cient  to  pay  the  whole  of  them  ;  and  that 
the  only  exception  to  this  rule  is  where  the  mortgage,  by  its 
terms,  creates  a  preference  in  favor  of  some  of  the  debts,  or 
where  the  original  creditor,  as  to  any  which  he  has  assigned,  has 
designed  to  confer  a  right  of  prior  satisfaction  on  the  assignee. 

In  support  of  the  preference  it  was  contended  that  as  to  the  in- 
terest which  matured  prior  to  July  first,  1873,  inasmuch  as  some 
of  the  parties  entitled  to  it  had  received  it  and  some  had  not,  the 
former  will  have  received  a  preference,  unless  the  latter  are  now 

^  Sterens  v.  New  York  ft  O.  M.  R.  R.     Chesapeake  ft  O.  Canal  Co.  82  Md.  501. 
Co.  13  Blatchf.  412;  and  see  Virginia  v.     See  §S  847-858. 
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to  be  put  on  an  equal  footing.  To  this  it  was  replied  that  there 
really  was  no  preference ;  that,  so  long  as  the  debtor  was  solvent, 
every  party  entitled  to  interest  was  paid  as  he  presented  his  ma- 
tured claim  ;  that,  if  he  did  not  present  it,  he  took  the  risk  of  the 
debtor^s  becoming  insolvent ;  and  that  he  had  no  special  property 
in,  or  lien  on,  the  funds  of  the  debtor,  which  could  require  the 
debtor  to  set  apart  funds  sufficient  to  pay  undemanded  matured 
interest  which  fell  due  at  an  earlier  date,  before  paying  demanded 
matured  interest  falling  due  at  a  later  date.  The  court  held  that 
the  unpaid  coupons  were  entitled  to  be  preferred  in  the  distri- 
bution.^ 

1  SteveDS  o.  New  York  ft  O.  M.  R.  R.  bonds  issued,  and  shall,  ont  of  the  moneys 
Co.  13  BUtchf.  412,  416.  Judge  Blutch-  arising  from  such  sale,  pay  the  principal 
ford,  delivering  the  opinion  of  the  court,  and  interest  which  shall  then  remain  doe 
said  :  "  I  do  not  think  any  distinction  can  and  unpaid  on  the  issued  bonds.  The 
be  made  between  interest  which  matured  words,  '  according  to  the  tenor  thereof/ 
before  July  first,  1873,  and  interest  which  may  very  well  be  held  to  embrace  the 
matured  on  that  day,  growing  out  of  the  payment  of  interest,  according  to  the  times 
fact  that  payment  of  the  latter  was  de-  of  the  semi-aunual  recurrences  of  interest, 
manded  and  refused,  or  a  demand  was  and  in  such  order.  Certainly,  there  is 
waived,  and  that  the  former  was  not  de-  nothing  in  these  words,  or  elsewhere  in 
manded.  I  do  not  see  bow  any  diligence  the  mortgage,  that  forbids  a  course  which 
of  those  of  a  given  class  who  were  paid  is  absolutely  necessary,  unless  a  result  is 
their  interest,  in  asking  to  have  it  paid,  to  be  effected  which  will  not  be  a  pay- 
can  be  imputed  as  laches  to  others  of  the  ment  of  interest  according  to  the  tenor  of 
same  class  who  did  not  ask  to  be  paid  the  bonds,  but  will  leave  some  part  of  a 
their  interest,  so  as  to  work  a  virtual  pref-  given  instalment  of  interest  paid  in  full, 
erence  in  favor  of  the  former.  To  give  and  the  rest  of  it  not  paid  in  full.  In  the 
to  the  latter  their  interest  in  full,  before  case  of  Dunham  v,  Cincinnati  &  Pern  Ry. 
paying  the  principal  of  the  bonds,  is  only  Company,  1  Wall.  2.'i4,  the  mortgage  pro- 
to  put  all  those  in  a  given  class  entitled  to  vided  that,  in  case  of  default  and  a  sale, 
interest  on  an  equal  footing  ;  and  to  put  all  bonds,  and  the  interest  accrued  thereon, 
them  on  such  equal  footing  requires,  also,  should  be  equally  due  and  payable,  and 
that  interest  maturing  at  an  earlier  date  entitled  to  a  pro  rata  dividend  of  the  pro- 
shall  be  paid  before  interest  maturing  at  ceeds  of  sale.  Hence  it  was  held  that 
a  later  date.  Here  are  special  equities,  it  there  could  be  no  preference  of  past-due 
seems  to  me,  which  would  be  violated,  if  coupons  over  the  principal  of  the  bonds, 
such  an  inequality  were  left  to  exist  as  No  case  was  cited  on  the  argument  which 
the  exclusion  from  the  full  payment  of  decides  the  above  question  adversely  to 
interest  of  some  of  a  given  class.  There  the  view  I  take.  Most  of  the  cases  cited 
is  nothing  in  the  terms  of  the  mortgage,  were  not  cases  of  coupons  or  interest  on 
in  this  cAset  which  requires  such  excln-  numerous  bonds  secured  by  mortgage,  and 
sion.  On  the  contrary,  the  mortgage  pro-  none  of  them  were  cases  where  some  in- 
vides  that,  after  default,  the  mortgagees  terest  in  a  given  class  had  been  paid  and 
shall  sell  so  much  of  the  mortgaged  prop-  the  rest  not  paid,  and  the  fund  was  insof- 
erty  '  as  shall  be  necessary  to  pay  and  ficient  to  pay  all  the  principal  and  inter- 
discharge  the  principal  and  interest,  ac-  est  due.  The  case  of  Sewall  v,  Brainerd, 
cording  to  the  tenor  thereof/  of  all  the  38  Vt.  364,  was  not  such  a  case,  nor  was 
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The  coupons  which  fell  dne  July  first,  1873,  were  not  paid  by 
the  railroad  company,  but  tliey  were  detached  from  the  bonds 
and  cashed  by  other  parties.  They  were  regarded  by  the  court 
as  having  a  special  equity.  ^^  It  was  through  the  advance  of  money 
to  cash  those  coupons  in  the  hands  of  the  holders  of  the  bonds  to 
which  they  belonged,  that  such  holders  obtained  the  money  for 
those  coupons.  On  such  advance,  those  coupons  passed  into  the 
hands  of  those  who  now  hold  them.  But  for  such  advance,  the 
coupons,  in  the  hands  of  the  original  holders  of  them,  would  not 
have  been  worth  their  face  value,  as  they  were  made  to  be  by 
such  advance.  The  original  holders  of  such  coupons  must  be  re- 
garded as  still  holding  the  bonds  to  which  such  coupons  belonged* 
or,  if  not,  those  who  hold  such  bonds  and  subsequently  matur- 
ing coupons  belonging  thereto  must  be  held  to  be  subject  to  the 
same  equities  with  such  original  holders.  No  special  reasons  are 
shown,  in  the  evidence,  why,  as  against  any  of  such  holders,  the 
present  holders  of  coupons  of  July  first,  1873,  are  estopped  from 
claiming  priority.  Those  who  had  their  coupons  of  July  first, 
1873,  cashed  by  means  of  such  advance,  retained  the  money, 
and  to  permit  them  now  to  exclude  the  holders  of  such  cou- 
pons from  being  paid  in  full,  and  put  on  an  equality  with  the 
registered  interest  of  July  first,  1873,  which  was  paid  in  full, 
would  be  to  permit  them  to  work  an  inequality  which  would  be 
unjust.*'  ^ 

648.  One  who  holds  bonds  as  collateral  security  should 
receive  only  the  amount  of  his  loan  and  interest,  and  not  the 
full  amount  of  the  bonds  or  of  the  dividend  upon  them.^  This 
principle  was  applied  to  a  case  where  a  person  authorized  to  raise 
money  on  the  negotiable  bonds  of  a  corporation  borrowed  money 
on  his  own  note,  and  pledged  bonds  to  the  lender,  and  applied 
the  money  to  the  use  of  the  corporation.  In  a  distrbntion  of  the 
proceeds  of  a  foreclosiire  sale,  the  lender  was  not  allowed  to  re- 
ceive the  full  amount  of  the  bonds  and  to  account  to  the  person 
who  negotiated  them,  but  was  only  entitled  to  his  loan  and  in- 
terest.^ 

the  case  of  Miller  v.  Batland  &  W.  R.  R.        *  See  f  894;  Morton  v.  New  Orleans  ft 
Co.  40  Vt.  399,  and,  in  the  latter  case,  no     8.  Ry.  Co.  79  Ala.  590,  621. 
preference  was  clnimed."  •  Rice'd  Appeal,  79  Pa.  St  168.    See 

^  See  §§  847-296.  Peck  v.  Nexv  York  ft  N.  J.  Ry.  Co.  59 

How.  (N.  Y.)  Pr.  419. 
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640.  Upon  the  foreclosure  of  a  railroad  mortgrasre,  no  part 
of  the  proceeds  of  the  foreclosure  sale  can  be  distributed 
amonff  the  stockholders  of  the  corporation,  in  accordance  with 
any  preyioas  arrangement  between  them  and  the  mortgagees,  as 
against  the  general  creditors  not  secured  by  the  mortgage.  Sub- 
ject to  the  lien  of  the  mortgages,  the  property  of  the  road  is  in 
the  corporation ;  and  if  anything  remains  upon  a  foreclosure  of 
a  mortgage  after  discharging  the  mortgage  liens,  it  belongs  to 
the  corporation  as  a  trust  fund  for  the  benefit  of  its  general  cred- 
itx>rs,  and  does  not  belong  primarily  to  its  stockholders.  The 
stockholders  are  not  entitled  to  receive  anything  from  a  distri- 
bution of  the  proceeds  of  a  foreclosure  sale.  The  corporation  is 
entitled  to  the  surplus  after  the  payment  of  its  debts,  and  the 
stockholders  are  entitled  to  a  share  of  the  surplus  only  after  the 
payment  of  all  the  debts  of  the  corporation. 

These  principles  are  illustrated  by  a  case  decided  by  the  Su- 
preme Court  of  the  United  States  upon  appeal  from  the  Circuit 
Court  for  lowa.^  The  Mississippi  and  Missouri  Railroad  Com- 
pany, having  incumbered  its  property  by  five  several  mortgages 
securing  bonds  to  the  aggregate  of  $7,000,000,  a  sum  greatly 
exceeding  the  value  of  the  property,  became  insolvent,  and  the 
Chicago  and  Rock  Island  Railroad  Company  made  overtures  for 
the  purchase  of  the  road,  offering  to  give  for  it  1(5,500,000,  a  sum 
more  than  its  value,  upon  the  condition  of  getting  title  at  once. 
The  only  way  of  accomplishing  this  seemed  to  be  by  a  foreclosure 
of  one  of  the  mortgages ;  and  as  it  was  supposed  that  it  was  in 
the  power  of  the  stockholders  to  delay  the  foreclosure,  an  arrange- 
ment was  made  between  the  stockholders  and  the  mortgagees, 
whereby  the  different  classes  of  bondholders  were  to  receive  spe- 
cified amounts,  ranging  from  thirty  to  one  hundred  per  cent,  of 
the  amount  of  their  bonds,  and  the  stockholders  were  to  receive 
sixteen  per  cent,  of  the  par  value  of  their  stock,  amounting  to 
$552,400,  but  no  provision  was  made  for  the  payment  of  the 
general  creditors  of  the  company.  Pursuant  to  this  agreement 
the  property  was  sold  under  foreclosure,  and  the  purchaser  con- 
veyed it  to  the  Chicago,  Rock  Island,  and  Pacific  Railroad  Com- 
pany, a  new  corporation  formed  under  the  laws  of  Iowa  to  super- 
sede the  two  companies  before  named.  Before  the  sum  arranged 
for  division  among  the  stockholders  was  distributed,  certain  judg- 

1  Railroad  Co.  v.  Howard,  7  Wall.  392. 
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ment  creditors  of  the  first -named  oompany  appeared  as  claim- 
ants of  this  fund.  The  court  held  that  this  arrangement  was 
fraudulent  as  against  general  creditors  of  the  company,  who  were 
entitled  to  the  undistributed  fund  ;  and  it  was  regarded  as  imma- 
terial that  the  property  was  mortgaged  for  more  than  it  was 
worth,  and  that  if  it  had  been  sold  under  an  ordinary  foreclosure, 
without  any  arrangement  between  the  mortgagees  and  stock- 
holders, the  whole  proceeds  of  the  sale  would  hare  belonged  to 
the  mortgagees. 

660.  Any  surplus  of  proceeds  of  a  foreolosure  sale  remain- 
ing after  satisfyingr  the  mortarasre  for  the  payment  of  which  the 
sale  WHS  made  belongs  to  the  holders  of  subsequent  liens  upon  the 
property,  and  in  absence  of  such,  to  the  corporation  owning  the 
equity  of  redemption.^  In  the  hands  of  the  corporation  such 
surplus  is  subject  to  its  unsecured  debts.  The  corporation  takes 
it  as  a  trust  for  its  general  creditors,  and  its  stockholders  have  no 
claim  upon  it  until  all  its  debts  are  satisfied.  In  this  respect  the 
rule  is  the  same  although  the  sale  be  made  in  pursuance  of  an 
arrangement  between  the  mortgage  bondholders  and  the  stock- 
holders, whereby  the  bondholders  were  to  receive  eighty-four  per 
cent,  of  the  proceeds  in  full  satisfaction  of  their  bonds,  and  the  re- 
mainder was  to  be  distributed  among  the  stockholders.  The  lien 
of  the  mortgage  being  discharged  by  the  payment  of  such  per- 
centage as  a  compromise,- whatever  remains  of  the  mortgaged 
property  belongs  to  the  corporation,  and  is  subject,  like  its  other 
assets,  to  the  payment  of  its  debts.  To  a  creditor's  bill  to  prevent 
the  distribution  of  such  fund  among  the  stockholders  of  the  cor- 
poration before  its  debts  are  paid,  and  to  subject  the  fund  to  the 
payment  of  its  debts,  the  stockholders  are  not  necessary  parties. 
The  corporation  holds  the  fund  in  trust  for  the  benefit  of  its 
creditors  in  the  first  instance,  and  for  the  benefit  of  its  stockhold- 
ers secondarily.^ 

Where  there  are  prior  liens  as  to  a  part  of  the  property,  and 
other  claims  involved,  it  is  proper  for  the  foreclosure  decree  to 
provide  that  any  surplus,  after  paying  the  bondholders  known, 
should  be  brought  into  court,  to  be  subsequently  distributed,  un- 
der the  direction  of  the  court,  to  the  holders  of  bonds  and  liens 

1  See  2  Jones  on  Mortgagee,  §§  1684-        ^  Railroad  Co.  v,  Howard,  7  Wall.  39fi. 
169S. 
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entitled  to  it,  reserving  all  qaestions  as  to  rights  in  the  surplus  for 
subsequent  consideration.^ 

V.  Setting  aside  of  Sale. 

661.  Proceediners  to  set  aside  as  fraudulent  a  decree  of 
foreolosure,  and  a  sale  under  it,  must  be  commenced  'within 
a  reasonable  time  after  such  sale.  Courts  of  equity  may  refuse 
relief  on  account  of  the  staleness  of  the  claim,  although  no  stat- 
ute of  limitations  governs  the  case.^  What  length  of  delay  will 
defeat  a  recovery  must  depend  upon  the  particular  circumstances 
of  each  case.  The  Supreme  Court  of  the  United  States  in  one 
case  held  that  a  suit  commenced  five  years  after  a  sale  under  a 
railroad  mortgage  did  not  show  a  sufficient  degree  pf  diligence  to 
justify  the  overthrow  of  the  decree  of  foreclosure.®  If  ignorance 
of  the  frauds  be  alleged  as  an  excuse  for  the  delay,  the  bill  should 
show  specifically  when  the  knowledge  of  the  frauds  was  first  ob- 
tained, or  should  give  a  satisfactory  reason  why  such  knowledge 
was  not  sooner  obtained.^ 

When  a  suit  is  brought  to  set  aside  as  fraudulent  a  foreclosure 
sale  after  a  long  delay,  the  cause  of  the  delay  should  be  specific- 
ally set  out.  An  allegation  in  general  terms  of  ignorance  of  the 
fraudulent  acts  and  arrangements  relied  upon  is  insufficient.  It 
must  appear  by  allegation  and  proof  that  the  complainant  has  not 
slept  too  long  upon  his  knowledge  of  the  fraud.^ 

Mortgagors  may  obtain  relief  from  a  fraudulent  sale  if  they 
apply  for  it  within  a  reasonable  time  after  discovering  the  fraud. 
Thus,  where  a  mortgage  trustee  received  a  bribe  from  the  pur- 
chasers at  the  sale  to  induce  him  to  act  in  their  interest,  and 
the  mortgagors  remained  ignorant  of  this  for  eight  yeara,  a  bill 
brought  within  two  years  after  the  discovery  of  it  was  deemed  to 
be  within  a  reasonable  time.^ 

1  Chicago  &  G.  W.  R.  R.  Land  Co.  v,  •  Harwood  r.  Railroad  Co.  17  Wall. 

Peck,  112  111.  408.  78.    See  2  Jones  on  Mortj^Rges.  §  1674; 

>  Sullivan  v.  Portland  &  K.  R.  R.  Co.  Foster  v.  Mansfield,  C.  &  L.  M.  R.  R.  Co. 

4  Cliff.  212;  94  U.  S.  806;  Wood  v.  Car-  svpra. 

penter,  101  U.  S.  135,  139,  143;  Codding-  *  Harwood  v.  Railroad  Co.  su/tto. 

ton  V.  Railroad  Co.  103  U.  S.  409;  Lands-  ^  Harwood  v.  Railroad  Co.  supra. 

dale  i;.  Smith,  106  U.  S.  391 ;  1  Sap.  Ct.  •  White   Mountains   R.  R.  v.  White 

Rep.  350 ;  Foster  v.  Mansfield,  C  &  L.  M.  Mountains  R.  R.  50  N.  H.  50  ;  and  see 

R.  R.  Co.  36  Fed.  Rep.  627 ;  36  Am.  &  SnlHvan  v.  Portland  &  K.  R.  R.  Co.  fit. 

Eng.  R.  R.  Cas.  281  (1888);  Hay  ward  v,  pra^  aflSrming  4  Cliff.  212.    Anj  consid- 

Eliot  Nat.  Bank,  96  U.  S.  611.  erable  delay  should  be  explained  by  aver- 
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Laches  need  not  be  pleaded.  If  the  caase  as  it  appears  on  the 
hearing  is  liable  to  the  objection,  the  court  will  refuse  relief,  though 
it  be  not  set  up  by  demurrer,  plea,  or  answer.^ 

662.  A  singrle  stockholder  may  maintain  a  bill  in  behalf  of 
the  oorporation  to  set  aside  a  sale  as  fraudulent,  upon  the  re- 
fusal of  the  corporation  and  of  the  stockholders  to  do  so.^  But 
stockholders  or  other  parties  in  interest  who  ask  the  court  to  set 
iiside  a  sale  made  by  a  trustee  to  himself,  or  to  an  association  of 
which  he  is  a  member,  must  come  into  court  without  delay.  They 
cannot  wait  till  new  equities  arise  ;  or  till  they  see  that  the  pur- 
chasers, by  improving  the  property,  are  likely  to  make  it  valuable.* 
Acquiescence  by  the  stockholders  for  a  year  and  a  half,  when  they 
had  the  means  of  knowing  the  acts  complained  of,  has  been  held 
to  preclude  them  from  obtaining  any  relief  in  equity.^ 

663.  After  conflrmation  of  a  sale,  holders  of  mortgage  bonds 
will  not  be  allowed  at  a  subsequent  term  to  be  made  parties  to 
the  original  foreclosure  suit,  so  that  they  may  impeach  the  sale 
and  confirmation  as  fraudulent,  although  the  power  to  make 
further  orders  is  expressly  reserved  in  the  decree.  The  proper 
remedy  of  bondholders  in  such  cases  is  by  original  bill.^  After  a 
conditional  confirmation  with  such  a  reservation,  the  court  still 
has  full  control.^ 

Where  the  receiver  had  agreed  with  the  holder  of  a  paramount 
lien  upon  a  portion  of  the  road  to  pay  his  claim  out  of  the  pro- 
ceeds of  a  foreclosure  sale  about  to  be  made,  and  the  road  was  sold 
as  an  entirety,  and  the  sale  was  confirmed,  the  court  reserving 
to  itself  the  power  to  make  further  orders  respecting  claims, 
rights,  or  interests  in  or  liens  on  the  property,  upon  the  interven- 
tion of  the  holder  of  tlie  paramount  lien  at  a  subsequent  term 


ments  contained  in  tho  petition,  followed 
by  proof  of  the  averments.  Farmers*  Loan 
ft  Trust  Co.  V.  Green  Bay  &  M.  R.  R.  Co. 
6  Fed.  Rep.  100. 

1  Credit  Co.  v.  Arkansas  Cent.  R.  R. 
Co.  5  McCrary,  23  ;  15  Fed.  Rep.  46. 

3  Foster  v,  Mansfield,  C.  ft  L.  M.  R.  R. 
Co.  36  Am.  &  Eng.  R.  R.  Cas.  281. 

«  Twin-Lick  Oil  Co.  v,  Marbnry,  91 
U.  S.  587,  591 ;  Kitchen  r.  St.  Louis,  K 
C.  &  N.  Rv.  Co.  69  Mo.  224. 

36 


*  Grnham  r.  Birkenhead,  L.  &  C.  J.  Ry. 
Co.  2  Mac.  &  G.  146. 

*  Wetmore  v.  St.  Panl  ft  P.  R.  R.  Co. 
I  McCrary,  466 ;  5  Dill.  581 ;  3  Fed.  Rep. 
177. 

*  Fanners*  rx)an  &  T.  Co.  v,  Burling- 
ton ft  S.  W.  Ry.  Co.  32  Fed.  Rep.  805  ; 
Bumham  v.  Bowen,  111  IT.  8.  776;  4 
Sup.  Ct.  Rep.  675;  Farmers'  Loan  ft 
Trust  Co.  p.  Newman,  127  XJ.  S.  649. 
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the  court  will  not  set  aside  the  confirmation  of  sale  and  cancel 
the  deed  to  the  purchaser,  but  will  afford  the  intervening  lien- 
holder  protection  by  ordering  a  resale  of  the  property  in  satisbc- 
tiou  of  his  claim.^ 

664.  The  riffht  of  a  corporation  to  avoid  a  sale  of  its  prop- 
erty, by  reason  of  the  fiduciary  relations  of  the  purchaser,^ 
must  be  exercised  within  a  reasonable  time  after  the  facts  relating 
to  it  are  known,  or  can  by  due  diligence  be  ascertained.  What 
this  time  is  has  never  been  held  to  be  any  determined  number  of 
days  or  years  as  applied  to  every  case,  like  the  statute  of  limita- 
tions, but  mnst  be  decided  in  each  case  npon  all  the  elements  of  it 
which  affect  that  question.  These  are  generally  the  presence  or 
absence  of  the  parties  at  the  place  of  the  transaction,  their  knowl- 
edge or  ignorance  of  the  sale,  and  of  the  facts  which  render  it 
voidable,  the  permanent  or  fluctuating  character  of  the  subject 
matter  of  the  transaction  as  affecting  its  value,  and  the  actual  rise 
or  fall  of  the  property  in  value  during  the  period  within  which 
this  option  might  have  been  exercised.^  Thus,  a  very  much  longer 
time  might  be  allowed  to  assert  this  right  in  regard  to  real  estate 
whose  value  is  fixed,  on  which  no  outlay  is  made  for  improvement, 
and  in  the  value  of  which  there  can  be  but  little  change,  than 
would  be  allowed  in  respect  to  property  which  is  subject  to  rapid, 
frequent,  and  violent  fluctuations,  such  as  mining  property,  or 
property  adapted  to  the  production  of  mineral  oil  from  wells. 
Therefore,  where  a  director  of  a  corporation  who  was  secured  by 
a  trust  deed  of  such  property  purchased  the  property  at  a  fore- 
closure sale  under  this  deed,  and  the  sale  was  fairly  made,  and  all 
the  facts  on  which  their  right  to  avoid  the  contract  depended  were 
immediately  known  to  all  the  stockholders,  who  refused  to  join 
in  the  purchase,  or  to  pay  assessments  then  made  on  their  stock, 
the  corporation  was  not  allowed,  nearly  four  years  afterwards, 
when  the  purchaser,  taking  all  the  risk,  had  made  his  investment 
profitable,  to  hold  the  purchaser  as  trustee  of  the  propert}',  and 
liable  to  account  for  the  profits  during  the  time  he  had  been  in 
possession  of  it.^ 

J  Farmers*  Loan  &  Trust  Co.  p.  New-  »  Twin-Lick  On  Co.  v.  Marbnry,  91  U. 

man,  127  U.  S.  649.  S,  587,  per  Miller,  J. 

'  See  2  Jones  on  Morfgages,  §§  1636,  *  Twin-Lick  Oil  Co.  v,  Marbarv,  $upnu 
1876-1888. 
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666.  A  director  of  a  corporation  having  in  good  faith  made 
a  loan  to  it,  and  taken  security  in  the  form  of  a  deed  of  trust 
of  real  estate,  may  properly  purchase  the  property  at  a  sale 
under  the  power.  He  is  not  in  such  case  both  seller  and  buyer. 
When  a  trustee  is  interposed  who  makes  the  sale,  and  who  has  the 
usual  powers  necessary  to  see  that  the  sale  is  fairly  conducted,  he 
is  in  this  respect  the  trustee  of  the  mortgagor,  and  must  be  sup- 
posed to  have  been  selected  by  him  for  the  exercise  of  this  power. 
The  cestui  que  trust  is  at  liberty  to  bid,  subject  to  the  rules  of 
fairness,  which  are  the  more  rigid  in  proportion  as  the  relation  he 
bears  to  the  mortgagor  is  the  more  confidential ;  for,  if  he  could 
not  bid,  he  would  be  deprived  of  the  only  means  which  his  con- 
tract gave  him  of  making  his  claim  out  of  the  security.^ 

It  is  not  illegal  for  a  director  of  a  company  to  buy  its  securities 
directly  of  the  company  at  a  discount,  provided  he  pays  the  same 
price  at  which  they  are  issued  to  other  persons ;  and  therefore  he 
is  not  liable  to  the  company  for  the  difference  between  the  price 
paid  and  par.  Such  a  purchase  does  not  fall  within  the  principle 
of  equity  which  prohibits  an  agent,  or  director,  or  any  person  in  a 
fiduciary  character,  and  having  power  and  influence  in  a  company, 
from  making  a  profit  by  his  dealings  with  it.* 

But  the  directors  of  a  corporation,  being  trustees  for  its  cred- 
itors, cannot  obtain  priority  over  a  creditor  by  taking  a  mortgage 
to  themselves  to  secure  advances  and  indorsements  made  by  them 
for  the  corporation  after  the  creditor  has  brought  suit,  and  while 
the  corporation  is  insolvent.* 

666.  A  sale  by  a  bondholder  in  firaud  of  other  bondholders 
will  be  set  aside.  One  holder  of  a  few  bonds  out  of  a  large 
amount  issued  by  a  corporation,  and  secured  by  a  mortgage  of  its 
property,  has  no  right  to  use  the  mortgage  as  an  instrument  by 
which  he  may  become  the  owner  of  the  mortgaged  property  at  a 
grossly  inadequate  price,  leaving  the  other  bonds  unpaid.  It  is 
his  duty,  if  he  makes  use  of  the  mortgage  security  at  all,  to  make 
it  productive  of  the  most  that  can  be  obtained  for  all  who  are  in- 
terested in  it.     Community  of  interest  between  the  bondholders 

1  Twin-Lick  Oil  Co.  t;.  Marbnrj,  91  U.  18  Atl.  Rep.  181 ;  and  see  Bradley  v.  Con- 

8.  587.  yene,  4  Cliff.  375 ;  Stoat  v.  MilUng  Co. 

^  In  re  Compagnie  G^n^rale  do  Belle-  13  Fed.  Rep.  802 ;  Haywood  v,  Lnmber 

garde,  L.  R.  4  Ch.  D.  470.  Co.  64  Wis.  639 ;  26  N.  W.  Rep.  184. 

s  Olney  v.  Conamcut  Land  Co.  (R.  I.)  563 


§  656.]      FORECLOSUBE  SALES  UNDER  CORPORATE  MORTGAGES. 

having  a  common  interest  in  the  same  secarity  involves  mntaal 
obligations.  If  one  of  them  seeks  to  appropriate  the  secarity  ex- 
clusively to  himself,  or  to  make  a  profit  out  of  it  at  the  expense 
of  those  ^.hose  rights  in  it  are  the  same  as  his  own,  he  is  guilty 
of  fraud. 

These  principles  are  illustrated  in  a  case  which  came  before 
the  Supreme  Court  of  the  United  States  from  Louisiana.^  The 
Vicksburg,  Shreveport,  and  Texas  Railroad  Company,  in  1857, 
issued  bonds  to  the  amount  of  $761,000,  and  secured  them  by  a 
mortgage  upon  its  railroad  and  franchises  and  personal  property, 
together  with  more  than  four  hundred  thousand  acres  of  land. 
On  the  23d  of  December,  1865,  the  holder  of  four  of  the  mort- 
gage bonds,  upon  which  coupons  to  the  amount  of  9720  were  due 
and  unpaid,  obtained  from  a  judge  of  a  court  of  the  State  of 
Louisiana,  at  chambers,  an  ex  parte  order  of  sale.  His  petition 
did  not  disclose  the  name  of  any  other  bondholder ;  and  no  notice 
to  the  other  bondholders,  the  most  of  whom  resided  in  other 
states,  was  asked  for  or  given.  The  sale  was  fixed  for  the  ear- 
liest possible  day,  the  3d  of  February,  and  the  sheriff  advertised 
the  sale  in  one  newspaper  published  in  the  town  of  Monroe,  and 
by  posting  a  copy  of  the  advertisement  on  the  church  door,  and 
another  at  the  door  of  his  office.  By  a  law  of  the  state  the  prop- 
erty seized  was  required  to  be  appraised,  and  could  not  be  sold  for 
less  than  two  thirds  of  its  appraised  value.  It  consisted  of  a  rail- 
road about  one  hundred  and  ninety  miles  in  length,  with  numer- 
ous stations,  buildings,  warehouses,  depots,  and  depot  grounds, 
cars,  locomotive  engines,  wagons,  machinery,  utensils,  bills  re- 
ceivable to  the  amount  of  more  than  $40,000,  unpaid  stock  sub- 
scriptions exceeding  $320,000,  and  a  large  land  grant  of  several 
hundred  thousand  acres,  together  with  the  franchise  of  the  com- 
pany. The  appraisers  met  to  appraise  this  property  only  on 
the  day  of  sale.   They  were  appointed  by  the  plaintiff  in  the  suit, 

1  Jackson  t;.  Ladeling,  21  Wall.  616.  mortgage    maj  be    altogether  ex  parte. 

See,  also,  99  U.  S.  513.    It  does  not  ap-  The  mortgage  being  regarded  as  in  the 

pear  that  the  mortgage  in  this  case  was  nature  of  a  confession  of  judgment,  the 

made  to  trustees  for  the  bondholders.  The  judge  grants  an  execution  as  a  matter  of 

mortgage,  as  well  as  the  proceedings  upon  course  upon  the  production  of  the  bonds 

it,  or  upon  the  bonds,  show  peculiarities  of  secured,  and  authentic  evidence  of  the 

the  law  of  Louisiana  different  from  the  mortgage.    This  process  is  known  under 

common  and  statute  law  of  anj  other  their  Ciril   Code  as  executory  process. 

state  in  these  respects.    Under  the  prac-  See,  in  this  connection,  New  Orleans  B. 

tice  in  Louisiana,  the  proceedings  upon  a  R.  v.  Morgan,  10  Wall.  256. 
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and  by  the  acting  president  of  the  road,  apon  whom  serrice  had 
been  made,  both  of  whom  became  purchasers  at  the  sale.  The 
entire  property  was  appraised  at  $75,000,  and  the  sale  proceeded. 
The  sheriff  exacted  an  illegal  and  onerous  condition,  that  the  pur- 
chaser should  pay  cash  to  meet  the  interest  coupons  then  due, 
and  should  give  security  for  the  credit  portion  of  the  bid  which 
covered  the  immature  interest  and  bonds.  The  property  was 
struck  off  for  $550,000,  but  the  bidder  failing  to  pay  at  once 
the  interest  coupons  then  due  and  presented,  the  sheriff  imme- 
diately set  up  the  property  again  in  bulk,  and  sold  for  $50,000 
property  upon  which  had  been  expended  nearly  $2,000,000,  to- 
gether with  a  large  stock  subscription,  a  large  grant  of  lands,  and 
considerable  movable  property.  It  appeared  that  the  bondholder 
who  instituted  the  proceedings,  and  several  persons  who  became 
the  purchasers  at  the  sale,  had  entered  into  an  agreement  and 
combination  to  divest  the  company  of  its  property  and  obtain  it 
themselves  at  a  sacrifice.  Several  of  them  were  directors  and 
other  officers  of  the  road.  After  the  sale  they  entered  into  pos- 
session of  the  property  and  organized  a  new  corporation.  The 
other  bondholders,  who  resided  principally  in  other  states,  then 
brought  a  bill  in  equity  to  set  aside  the  sale.  The  Supreme  Court 
of  the  United  States,  in  setting  aside  the  sale,  declared  that  the 
property  was  sacrificed  by  means  of  an  unlawful  and  widespread 
combination,  and  that  the  directors  who  were  parties  to  it  were 
guilty  of  an  inexcusable  violation  of  confidence.  The  fraud  and 
trust  were  entirely  outside  the  record.  The  sale  was  conducted 
under  the  forms  of  law.  The  irregularity  of  the  proceeding  was 
in  the  fraudulent  combination  to  deprive  the  great  body  of  the 
bondholders  of  their  property  in  the  road  for  the  benefit  of  per- 
sons in  whom,  from  their  official  connection  with  the  road,  or  from 
their  community  of  interest,  these  bondholders  had  the  right  to 
rely  for  faithfulness  to  trusts  and  to  common  obligations. 

667.  A  mortgage  trustee  in  possession  ccuuiot  without  ex- 
press authority  beoome  a  puroheuser.  Inasmuch  as  a  trustee 
having  the  possession  and  management  of  a  railroad  corporation 
for  the  protection  of  bondholders  is  a  trustee  not  only  for  them, 
but  for  the  corporation  which  made  the  mortgage,  he  cannot  prop- 
erly purchase  the  mortgaged  property  at  a  foreclosure  sale  even 
under  a  subsequent  mortgage;  and  if  he  does  so  purchase  the 

565 


§§  658,  659.]      FORECLOSURE  SALES  UNDER  CORPORATE  MORTGAGES. 

property,  the  corporation  may  redeem  it  upon  paying  the  amount 
of  his  bid  with  interest  thereon ;  and  the  trustee  will  be  required 
to  account  for  the  earnings  of  the  property  while  it  was  in  his 
possession.  In  such  case  the  corporation  is  entitled  to  have  the 
account  stated,  and  a  reasonable  time  allowed  for  redemption  after 
the  balance  has  been  ascertained.^ 

668.  A  mortga^gre  trustee  may  purchase  at  a  foreclosure 
sale  in  pursuance  of  a  provision  in  the  mortgage  that  the  trus- 
tee may  purchase  upon  the  request  of  a  majority  of  the  bond- 
holders, and  that  no  bondholder  should  have  any  claim  upon  the 
property  or  the  proceeds  thereof,  except  for  his  pro  rata  share  of 
the  proceeds  as  represented  in  a  new  corporation  to  be  foimed  for 
the  benefit  of  the  bondholders.  But  under  such  a  provision  the 
new  company  must  be  one  organized  exclusively  of  the  former 
bondholders.  If  the  trustee  afterwards  sells  the  property  to  a 
new  corporation,  many  of  the  incorporators  of  which  are  not 
bondholders  of  the  first  company,  for  a  small  part  of  the  sum  for 
which  he  bought  the  property  at  the  foreclosure  sale,  a  bondholder 
who  is  not  an  incorporator  in  the  new  company  may  recover 
from  him  his  proportionate  share  of  the  proceeds  of  the  foreclos- 
ure sale.^ 

669.  The  fact  that  the  purchasers  at  a  foreclosure  sale  of 
the  property  of  a  railroad  company  are  bondholders  and  cred- 
itors of  the  company,  who  have  entered  into  an  agreement  to 
make  the  purchase  and  to  reorganize  the  company,  does  not  of  it- 
self affect  the  validity  of  the  sale,^  or  subject  the  property  in  their 
hands  to  any  trusts  in  favor  of  other  creditors.^  Such  creditors 
of  the  corporation  are  bond  fide  purchasers,  unless  there  be  some- 
thing else  to  destroy  their  character  as  such.  The  doctrine  recog- 
nized in  Railroad  Co.  v.  Howard^^  that  equity  regards  the  prop- 
erty of  a  corporation  as  held  in  trust  for  the  payment  of  the  debts 
of  the  conporation,  and  that  it  may  be  pursued  by  the  creditors 

1  Racine  &  Miss.  R.  R,  Co.  v.  Farmers*  462  ;IPenD8jlyaDia  Transportation  Co.'s 

Loan  &  Trast  Co.  49  HI.  331  ;  Ashhurst's  App.  101  Pa.  St.  576. 
Appeal,  60  Pa.  St.  290 ;  Kitchen  v.  St.  L.,        *  Wetmore  v.  St.  Paal  &  Pacific  R.  R. 

K.  C.  &  N.  Ry.  Co.  69  Mo.  224.  Co.  1   McCrary.  466  ;   Kropholler  ».  St. 

«  James  v.  Cowing,  17  Han  (N.  Y.),  256 ;  Paul,  M.  &  M.  Ry.  Co.  1  McCrary,  299. 
82  N.  Y.  449.  «  7  WaU.  392. 

»  Thornton  p.  Wabash  Ry.  Co.  81  N.  Y. 
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into  whosesoever  possession  it  may  be  transferred,  unless  it  has 
passed  into  the  hands  of  a  bond  fide  purchaser,  has  no  application 
to  a  case  wliere  the  purchasers  occupy  no  relation  of  trust  toward 
the  corporation  or  its  other  creditors,  and  are  in  no  respect  incom- 
petent to  purchase  and  hold  the  property  in  their  own  right,  and 
to  agree  among  themselves  as  to  the  disposition  to  be  made  of  it. 
Such  purchasers  occupy  the  position  of  bond  fide  purchasers  when 
there  is  no  fraud  in  their  agreement  to  make  the  purchase  and 
reorganization,  and  the  stockholders  of  the  old  company  derive 
no  benefit  from  it,  and  the  foreclosure  and  the  sale  under  it  are 
regular  and  fair.^ 

Neither  is  a  creditor  to  whom  the  old  company  was  under  obli- 
gation to  deliver  additional  bonds,  but  to  whom  they  never  were 
delivered,  for  this  reason  entitled  to  share  in  the  benefits  of  such 
purchase  by  an  association  of  bondholders.  Although  as  between 
the  old  company  and  the  creditor  equity  would  consider  that 
done  which  ought  to  have  been  done,  this  rule  does  not  affect  the 
rights  of  bondholders  who  made  their  agreement  and  purchase  in 
reference  to  what  the  company  had  actually  done,  and  especially 
where  the  creditor  seeking  to  establish  this  equity  against  the 
bondholders  was  himself,  as  an  actual  holder  of  some  of  the  bonds, 
a  party  to  the  contract.^  Bondholders  who  have  become  parties 
to  a  scheme  for  the  purchase  of  the  mortgaged  road  and  the  forma- 
tion of  a  new  company,  and  have  in  pursuance  thereof  surrendered 
their  bonds  in  exchange  for  stock  and  bonds  of  such  new  associa- 
tion, are  not  in  a  position  to  take  exception  to  the  foreclosure 
sale.^ 

660.  The  solioitor  of  a  railroad  company  may  purohase  its 
property  at  a  foreolosure  sale,  made  pursuant  to  a  decree  in  a 
foreclosure  suit,  though  the  purchase  be  made  for  the  bondholders. 
While  such  a  purchase  will  be  scrutinized,  it  will  be  sustained  if 
no  injustice  be  done  to  his  client.  If  the  company  consent  to  the 
sale,  and  a  decree  provides  for  a  purchase  by  the  bondholders, 
there  is  no  harm  in  the  solicitor's  taking  the  title  for  their  ben- 
efit, and  the  purchase  is  not  inconsistent  with  his  duties  to  the 
company.* 

1  Voee  V.  Cowdrey,  49  N.  T.  336 ;  and        •  Crawshay  v.  Soatter,  6  Wall.  739. 
see  Ashharat's  Appeal,  60  Pa.  St.  290.  «  Pacific  R.  R  v.  Eetchum,  101  U.  8. 

*  Vose  V.  Cowdrey,  iupra,  289. 
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661.  A  foreclosure  sale  wUoh  has  been  assented  to  by  the 
parties  in  interest  oannot  afterwards  be  questioned  by  them. 
Thas  a  railroad  mortgage  was  foreclosed  and  the  property  bought 
in  by  the  trustee.  The  bondholders  organized  themselves  into  a 
new  company  for  the  purpose  of  operating  the  raih*oad.  It  ap- 
peared that  all  the  bondholders  had  become  members  of  the  new 
company,  or,  by  their  silence,  or  waiver  of  their  claim,  assented  to 
the  purchase.  It  was  held,  in  a  second  suit  to  foreclose  the  mort- 
gage, that  the  first  foreclosure  was  valid,  and  divested  the  trustee 
of  title,  and  of  his  right  to  bring  a  second  suit  on  behalf  of  the 
bondholders,  although  he  himself  had  purchased  at  the  sale  under 
the  previous  foreclosure.^  If,  after  a  foreclosure  sale  of  a  railroad 
and  purchase  for  the  benefit  of  creditors,  subsequent  judgment 
creditors  obtain  a  decree  setting  aside  the  foreclosure  and  giving 
their  judgments  priority,  the  decree  invalidates  the  foreclosure 
only  as  to  the  creditors  who  obtained  such  decree,  and  not  as  to 
bondholders  who  assented  to  the  sale  and  voluntarily  took  stock 
in  a  new  company  formed  by  the  purchasers.' 


662.  Inadequaoy  of  price  is  not  a  sufficient  ground  for  set- 
ting aside  a  sale,  unless  the  inadequacy  be  such  as  to  show  that  it 
is  not  the  result  of  fair  dealing  and  an  honest  purchase.'  More- 
over, when  it  is  sought  to  set  aside  a  sale  for  inadequacy  of  price. 


1  Barnes  v.  Chicago,  M.  &  St  P.  By. 
Co.  7  Sap.  Ct  Rep.  1043,  1051,  affirm- 
ing 8  Bis8.  514.  Chief  Jnstice  Waite,  de- 
UveriDg  the  opinion  of  the  court,  said  : 
"The  material  question  thus  presented 
is  whether  the  bondholders  consented  to 
what  was  done  by  the  trustee  in  their 
behalf.  If  they  did,  it  matters  not  that 
some  have  omitted  to  surrender  their 
bonds  for  csncellation,  and  take  certifi- 
cates of  stock  in  exchange.  If  they  as- 
sented to  what  was  done,  they  became 
in  law  purchasers  at  the  foreclosure  sale* 
and,  as  such,  stockholders  in  the  company 
which  wns  organized  nnder  the  statute  in 
their  behalf  to  take  the  property  from 
their  trustee,  and  that,  too,  without  any 
formal  surrender  of  their  bonds.  Their 
stock  was   bound   for  the   payment   in 
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money  of  their  respective  shares  of  the 
costs,  chai^ges,  and  expenses  of  the  sale, 
and  of  the  reorganization  of  the  company, 
and  of  carrying  the  same  into  effect.  If 
they  wanted  certificates  of  stock,  they 
were  required  to  surrender  their  bonds, 
and  pay  what  was  dae  from  them  on  this 
account ;  but  as  bondholders,  purchasing 
through  their  trustee,  they  became,  by 
express  terms  of  the  articles  of  organiza- 
tioo,  stockholders  in  the  new  corporation, 
with  a  lien  on  their  shares  for  their  pro- 
portion of  the  expenses."  See,  also,  Hus- 
ton's Appeal  (Pa.),  18  Atl.  Rep.  419. 

>  Barnes  v,  Chicago,  M.  &  St.  P.  R.  R. 
Co.  8  Biss.  514 ;  James  r.  Railroad  Co.  6 
Wall.  752. 

*  Turner  v.  Indianapolis,  B.  &  W.  Ry. 
Co.  8  Biss.  380. 
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it  mnst  be  shown  that  some  person  who  is  responsible  will  make 
an  advance  bid.^ 

663.  Purchasers  of  a  railroad  at  a  foreclosure  sale,  who 
have  conspired  with  the  directors  of  the  road  in  effecting  a 
fraudulent  sale,  will  be  held  as  trustees  for  the  benefit  of  the 
parties  in  interest  to  the  full  value  of  the  property  purchased. 
The  Milwaukee  and  Superior  Railroad  Company  made  its  promis- 
sory notes,  indorsed  by  four  of  its  directors,  for  the  price  of  iron 
furnished  for  the  road,  and  secured  them  by  a  pledge  of  its  bonds 
for  $42,000.  Similar  bonds  to  the  amount  of  $280,000,  which 
had  never  been  issued,  were  sealed  up  and  deposited  with  a  firm, 
not  to  be  issued  until  this  debt  for  iron  had  been  paid,  and 
twenty-seven  miles  of  the  road  built.  The  company  having  built 
about  five  miles  of  road  became  insolvent.  Suit  was  thereupon 
brought  upon  the  notes  against  the  directors  who  had  indorsed 
them.  These  directors  then  procured  at  their  own  expense  a  suit 
to  be  commenced  to  foreclose  the  mortgage.  They  also  arranged 
with  certain  persons  to  purchase  this  claim,  under  an  arrangement 
whereby  the  purchaser  should  acquire  the  entire  property  of  the 
road.  In  furtherance  of  this  plan  the  $280,000  of  bonds  were 
delivered,  by  resolution  of  the  board  of  directors,  of  whom  four 
constituted  a  quorum,  to  the  holders  of  the  notes,  as  additional 
security.  These  creditors  had  not  asked  for  further  security,  and 
refused,  at  first,  to  receive  the  bonds,  and  in  fact  did  not  receive 
them  till  they  had  sold  their  claim.  These  bonds,  then  in  the 
hands  of  the  proposed  purchasers  of  the  road,  were  sold  on  short 
notice  ar 'public  auction,  and  bought  by  themselves  at  a  small 
price ;  and  after  the  decree  of  foreclosure  they  presented  these 
bonds  before  the  master,  who  allowed  them  as  a  lien  on  the  road. 
They  then  purchased  the  entire  railroad  and  its  property  for 
$20,100,  and  afterwards  stripped  it  of  its  iron  and  all  other  mov- 
able property,  which  they  sold  and  realized  large  sums  of  money 
for.  Other  creditors  obtained  judgment  against  the  company, 
and  brought  a  bill  alleging  the  sale  to  be  fraudulent,  and  seeking 
to  reach  the  franchises  and  property.  The  Supreme  Court  of  the 
United  States  held  the  purchasers  to  be  trustees  of  these  creditors 
for  the  value  of  the  property  less  the  sum  actually  paid  for  a  lien 
upon  it,  and  chargeable  with  interest  on  the  difference  from  the 

1  Turner  v.  Indianapolis,  B.  ft  W.  Ky.  Co.  S  Biss.  380. 
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day  of  sale.  The  scheme  to  acquire  the  property  of  this  corpo- 
ration was  characterized  as  fraudulent  in  its  inception,  and  fraud- 
ulent at  every  step  in  the  progress  of  its  execution.^ 

664.  A  foreclosure  sale  will  be  set  aside  as  fraudulent 
where  it  appears  that  the  notice  of  sale  misstated  the  sum 
due  under  the  mortgage,  as  for  instance  by  setting  forth  that  the 
amount  of  the  bonds  secured  was  $2,000,000,  with  $70,000  inter- 
est,  when  in  fact  less  than  $200,000  was  outstanding  in  the  hands 
of  bond  fide  holders  for  valne,  and  the  remainder  had  either  not 
been  issued  at  all  or  had  been  through  fraud  transferred  to  the 
directors  at  merely  nominal  prices.  Such  a  notice  is  calculated 
to  destroy  all  competition  among  bidders,  and  indeed  to  exclude 
from  the  purchase  every  one  except  those  engaged  in  the  perpe- 
tration of  the  fraud ;  and  where  the  purchase  at  such  sale  is  made 
in  behalf  of  the  bondholders,  who  organize  themselves  into  a  com- 
pany, they  will  be  perpetually  enjoined  from  setting  up  any  right 
or  title  under  it ;  but  the  mortgage  will  remain  as  security  for  the 
bonds  in  the  hands  of  band  fide  holders  for  value.^ 

666.  A  sale  before  default  passes  only  the  mortgage  title. 
Under  a  mortgage  or  deed  of  trust  in  the  usual  form  giving  a 
power  of  sale  upon  a  default  in  payment  of  the  debtor's  interest 
secured,  a  sale  before  such  default  is  not  effectual  in  cutting  off 
the  right  of  redemption.  It  can  confer  nothing  beyond  the  legal 
title  in  trust  for  the  benefit  of  the  grantor.  A  purchaser  is  put 
upon  inquiry  to  ascertain  whether  there  has  been  a  default,  and 
whether  the  default  still  exists  at  the  time  of  the  sale.^ 

666.  The  trustee  who  obtained  the  decree  of  sale  should  be 
made  a  party  to  a  suit  in  equity  brought  by  stockholders  of  a 
railroad  company  to  set  aside  as  fraudulent  proceedings  regular 
on  their  face  prosecuted  by  the  trustee  to  foreclose  it,  after  such 
proceedings  have  been  completed.  He  must  be  given  an  oppor- 
tunity to  sustain  his  decree  or  to  rebut  the  alleged  fraud,  and  his 

1  Drury  r.  Cross,  7  Wall.  299.    See  Am.  &  Eng.  R.  R.  Cai,  453.    See  2  Jones 

Merrill  v.  Farmers'  L.  &  T.  Co.  24  Hun  on  Mortgages,  §§  1668-1681,  1906-1922; 

(N.  Y.),  297.  Equitable  Trust  Co.  v.  Fisher,  106  IlL 

3  James  v.  Railroad  Co.  6  Wall.  752 ;  189. 

Barnes  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  «  Chicago,  R.  I.  &  P.  R.  R.  Co.  r.  Ken- 

122  U.  S.  1;  7  Sup.  Ct.  Rep.  1043;  30  nedy,  70  111.  350. 
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absence  is  a  fatal  defect.  "The  judgments  of  courts  of  record 
would  be  scarcely  worth  obtaining  if  they  could  be  thus  thrown 
lightly  aside."  ^ 

It  may  be  necessary  to  make  others  besides  the  plaintiff  in  the 
original  suit  parties  to  the  bill  to  set  aside  the  sale.  Thus  the 
majority  of  the  bondholders  and  stockholders  of  the  Mississippi 
and  Missouri  Railroad  Company  having  agreed  to  sell  the  road 
for  a  stipulated  price,  and  to  divide  the  proceeds  among  all  the 
stockholders  and  creditors  according  to  a  plan  agreed  upon,  and 
other  stockholders  and  bondholders  having  refused  to  agree  to  the 
arrangement,  in  order  to  get  around  their  opposition  a  sale  was 
effected,  through  the  action  of  the  majority,  by  an  amicable  fore- 
closure of  one  of  the  five  mortgages  upon  the  road,  the  trustees  in 
one  of  the  mortgages  being  complainants,  and  those  in  the  other 
mortgages,  with  the  corporation,  being  defendants.  The  dissat- 
isfied stockholders  and  bondholders  then  filed  a  bill  against  the 
purchaser  and  the  corporation  whose  road  had  been  sold,  not 
making,  however,  any  of  the  trustees  or  any  of  the  consenting 
stockholders  parties,  charging  collusion  in  the  sale,  and  praying 
that  it  might  be  set  aside.  This  bill  was  held  by  the  Supreme 
Court  of  the  United  States  fatally  defective  for  want  of  proper 
parties.2  The  proceeds  of  the  sale  had  been  distributed  between 
the  different  sets  of  bondholders  according  to  the  agreement  pre- 
viously made  between  them.  Their  rights  would  therefore  be 
affected  by  the  suit  to  set  aside  the  sale.  The  presence  of  the 
trustees  of  all  these  mortgages  was  therefore  indispensable.  To 
a  bill  to  set  aside  a  foreclosure  sale  under  decree  of  court,  the 
plaintiff  in  the  foreclosure  suit  is  a  necessary  party.^ 

667.  Compensation  to  purchaser  for  repairs  and  improve- 
ments made  by  him.  —  In  Louisiana  one  who  has  fraudulently 
purchased  a  railroad  at  a  foreclosure  sale,  and  is  therefore  a  pos- 
sessor in  bad  faith,  is  nevertheless  entitled  to  compensation  for 
putting  it  into  working  order.  He  is  entitled  to  compensation 
for  necessary  repairs ;  and  the  reconstruction  of  a  railroad  and 
putting  it  in  working  order  is  so  much  in  the  nature  of  neces- 
sary repairs  that,  according  to  an  equitable  construction  of  the 
code,  compensation  for  such  reconstruction  is  to  be  made  to  him. 

1  Harwood  v.  Railroad  Co.  17  Wall.  78.        *  Harwood  v.  Railroad  Co.  supra, 
*  Ribon    V.   Railroad    Companies,   16 
Wall  446.  671 


§§  668,  669.]      FORECLOSURE  SALES  UNDER  CORPORATE  MORTGAGES. 

He  should  not  be  allowed,  however,  for  the  cost  of  things  which 
were  consumed  in  the  use ;  but  only  for  the  cost  of  such  improve- 
ments as  are  in  existence  when  the  property  passes  out  of  his 
possession.  He  is  entitled  to  interest  on  his  expenditures  for  im- 
provements, to  an  amount  not  exceeding  the  net  earnings  re- 
ceived from  the  property.  He  is  accountable  for  the  net  earnings 
of  the  property,  and  has  a  lien  upon  them  for  the  cost  of  the  im- 
provements.^ 

668.  Objeotions  to  a  judicial  sale,  based  upon  errors  in  the 
decree  pursuant  to  which  the  sale  was  made,  cannot  be  consid- 
ered.^ Thus,  where  a  railroad  has  been  sold  by  mortgage  trus- 
tees under  a  decree,  a  bondholder,  not  a  party  to  the  action,  can- 
not be  heard  on  a  motion  to  set  aside  the  sale  upon  the  ground 
of  fraud  between  the  trustees  and  the  purchaser  in  procuring  the 
decree  of  foreclosure,  or  that  the  trustees  were  interested  in  the 
purchase,  and  that  the  property  was  sold  for  a  price  grossly  in- 
adequate to  its  value. 

669.  The  legrislature  has  no  power  to  confirm  a  fraudulent 
sale  of  the  mortgaged  property  of  a  corporation.  Retroactive 
statutes  passed  to  cure  defects  in  conveyances  are  purely  remedial 
in  their  nature,  their  purpose  being  to  correct  mistakes,  in  order 
that  the  intention  of  the  parties  may  be  carried  out ;  and  they 
accomplish  only  what,  upon  principles  of  natural  justice,  a  court 
of  equity  might  decree.  But  such  legislation  cannot  cure  fraud 
in  a  sale.^ 

1  Jackson  v.  Ludeling,  99  U.  S.  513.  *  White    Mountains    R.  H.  v.   White 

^  Jones  on  Mortgages,  §§  1587, 1588.         Mountains  R.  B.  50  N.  H.  50,  57. 
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EIGHTS   OP  PUBCHASERS  AT  FOEECLOSUBE  SALES  XTNDEE  COR- 
PORATE MORTGAGES. 

I.  Purchasers  are  not  liable  for  the  debts  |  II.  Organization  of  purchasere  into  a  new 
of  the  old  company,  670-694.  |  corporation,  695-698. 

I.  Purchasers  are  not  liable  for  the  Debts  of  the  Old  Company, 

670.  There  is  no  privity  between  a  new  corporation  formed 
in  accordance  with  statute  authority  by  the  purchasers  of  a 
railroad  upon  foreclosure,  and  the  old  corporation  whose  prop- 
erty was  foreclosed ;  and  the  new  company  is  not  liable  for  the 
debts  of  the  old.  Neither  does  the  fact  that  the  stockholders  of 
the  original  company,  by  an  arrangement  subsequent  to  the  pur- 
chase, were  allowed  to  become  stockholders  of  the  new  company 
without  payment  of  any  money,  impose  upon  the  new  company 
the  debts  of  the  old.^  There  might  be  a  preliminary  agreement, 
or  such  an  arrangement  with  the  stockholders  of  the  old  company, 
or  such  admissions  of  liability  as  would  charge  the  new  company 
with  a  trust  of  the  assets  for  the  creditors  of  the  old  company. 
Such  was  the  case  of  Railroad  Company  v.  Howard^  where  not 
only  was  there  a  preliminary  agreement  to  sell  the  property  to 
a  particular  company,  and  to  make  the  proceeding  to  foreclose 
the  mortgage  ancillary  to  the  agreement,  but  after  the  property 
vested  in  the  purchaser,  the  latter  admitted  the  possession  of  six- 
teen per  cent,  of  the  fund  in  hand  to  belong  to  the  stockholders 
of  the  old  company  ;  and  the  question  being  whether  the  stock- 
holders or  the  creditors  of  that  company  should  be  entitled  to 
this  fund,  it  was,  of  course,  held  that  the  equity  of  the  creditors 
was  superior  to  that  of  the  stockholders. 

Corporate  existence,  and  the  right  to  exercise  the  power  of 
eminent  domain,  can  only  be  derived  from  legislative  enactment ; 
and  before  a  company  can  demand  a  judgment  condemning  lands 
to  its  use,  it  must  show  that  both  have  been  conferred  upon  it  by 

1  Stewart's  Appeal,  72  Ta.  St.  291.  «  7  Wall.  392. 
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a  valid  law,  and  that  it  has  substantially  complied  with  the  con- 
ditions which  the  law  has  annexed  to  the  exercise  of  the  power. 
The  purchasers  of  a  railroad  upon  a  foreclosure  sale,  in  the  ab- 
sence of  a  statute  conferring  upon  thetn  corporate  powers,  are  not 
invested  with  any  corporate  capacity  whatever.  The  foreclosure 
sale  does  not  itself  pass  the  franchise  to  be  a  corpomtion.^ 


671.  Purchasers  of  a  railroad  under  a  mortsaere  or  execu- 
tion sale  are  not  regarded  as  continuing  the  old  corporation.^ 
The  effect  of  legislation  empowering  the  mortgage  trustees  and 
the  bondholders,  together  with  their  associates,  to  purchase  at  a 
foreclosure  sale  the  franchise  and  property  of  the  old  company, 
and  investing  them  with  all  the  corpomte  powers  and  privileges 
of  the  old  company,  but  not  giving  the  stockholders  under  the 
old  any  rights  in  the  new  company,  is  to  create  a  new  and  dis- 
tinct corporation,  capable  of  owning  and  using  that  which  is  con- 
veyed under  the  sale,  and  not  to  reorganize  the  old  company. 
Such  new  company  takes  what  it  purchases,  subject  to  no  liens 
or  claims  save  such  as  may  be  paramount  to  the  mortgage  under 
which  the  sale  is  made.^ 

The  corporation,  as  a  legal  entity,  does  not  vest  in  the  pur- 
chasers upon  a  sale  under  a  mortgage,  or  by  an  assignee  in  bank- 
ruptcy, nor  do  they  become  corporators  or  stockholders  in  the 
corporation  ;  ^  but  by  virtue  of  a  statute  the  purchasers  may  im- 
mediately become  a  body  corporate,  with  all  the  rights  and  priv- 
ileges of  the  old  corporation.  The  right  to  be  a  corporation, 
which  the  old  corporation  had,  was  not  mortgaged,  and  did  not 
pass  by  the  sale ;  and  the  purchasers  obtain  such  a  right  only 
upon  forming  a  new  corporation  under  the  statute.^  The  fran- 
chise to  be  a  corporation  is  not  transmissible  by  a  sale  or  mort- 


1  Atkinson  v.  Marietta  &  0.  R.  R.  Co. 
15  Ohio  St  21;  and  see  Mendenhall  v. 
West  Chester  &  P.  R.  R.  Co.  36  Pa.  St. 
145,  note;  State  v,  Rive.s,  5  Ired.  (N. 
C.)  L.  297 ;  State  v.  Bank  of  Md.  6  G. 
&  J.  (M<1.)  205 ;  Commonwealth  v.  Tenth 
Mass.  Tiinipike  Corp.  5  Cush.  (Mass.) 
509 ;  Bruffett  v.  Great  Western  R.  R.  Co. 
25  m.  353. 

2  Vilas  V.  Milwaukee  &  Prairie  du  Chien 
Ry.  Co.  17  Wis.  497;  Smith  u.  Chicago 
&  N.  W.  Ry.  Co.  18  Wis.  17 ;  Commou- 
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wealth  9.  Central  Passenger  Rj.  Co.  52 
Pa.  St.  506 ;  Memphis  &  L.  R.  R.  R.  Co. 
V.  Railroad  Commissioners,  1 1 2  Uv  S.  609 ; 
State  V,  Sherman,  22  Ohio  St.  411,  428. 

*  Morgan  Conutj  v.  Thomas,  76  111. 
120. 

*  Metz  V.  Buffalo,  C.  &  P.  R.  R.  Co. 
58  N.  Y.  61 ;  and  see  Wellsborough  & 
T.  P.  R.  Co.  V.  Griffin,  57  Pa.  St.  417 ; 
People  V,  Cook,  HON.  Y.  443;  36  Am. 
&  Eng.  R.  R.  Cas.  256. 

*  People  V.  Cook,  iupra. 
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gage,  unless  by  force  of  some  positiye  provision  of  statute  it  has 
been  made  so,  and  the  mode  in  which  the  transfer  may  be  ef- 
fected is  pointed  out.^  The  statutory  directions  in  regard  to  the 
oi^nization  of  the  new  corporation  may  not  be  conditions  of 
its  being ;  and  irregularities  in  the  organization  are  not  necessa- 
rily fatal  to  the  being  of  the  corporation  under  such  a  statute. 
The  organization  is  but  the  creation  of  an  agency  by  which  the 
corporation  can  act,  and  presupposes  the  existence  of  the  corpo- 
ration.^ 

A  subscriber  to  the  stock  of  a  road  reorganized  after  a  foreclos- 
ure sale  of  an  uncompleted  railroad  cannot  avail  himself  of  con- 
ditions in  the  charter  of  the  original  road  for  the  building  of  the 
road  between  certain  terminal  points,  in  order  to  obtain  a  release 
from  his  subscription.  The  new  company  is  under  no  obligation 
to  complete  the  whole  road,  but  may  take  and  use  the  road  in  the 
condition  in  which  it  was  sold.^ 

672.  The  franchise  to  maintain  and  operate  a  railroad  is 
distinct  fronx  the  franchise  to  be  a  corporation.  The  for- 
mer may  be  mortgaged,  and  may  pass  to  a  purchaser  at  a  fore- 
closure sale;  but  the  franchise  to  be  a  corporation  cannot  be 
assigned.  The  franchise  to  be  a  corporation  may  survive  after 
the  corporation  has  parted  with  all  its  property,  and  everything 
that  it  can  transfer.  Even  if  a  statute  authorizes  a  corporation 
to  mortgage  its  charter  and  property,  it  confers  no  right  upon 
purchasers  at  a  foreclosure  sale  to  exist  as  the  same  corporation. 
If  it  confers  any  right  of  corporate  existence  upon  the  purchasers, 
it  is  only  a  right  to  reorganize  as  a  corporation,  subject  to  the 
laws  in  force  at  the  time  of  the  reorganization.  The  franchise  to 
be  a  corporation  remains  in  the  old  corporation,  and  may  be  ex- 
ercised by  it,  notwithstanding  the  mortgnge  of  its  charter,  until 
the  new  corporation  is  formed  and  organized,  and  the  old  corpo- 
ration surrenders  its  franchise  to  be  a  corporation  to  the  state.^ 

A  grant  of  right  of  way  through  certain  streets  of  a  city  or 
town  is  an  assignable  franchise.     It  will  pass  by  a  mortgage,  and 

1  Memphis  &  L.  B.  R.  R.  Co.  r.  Rail-        *  Commonwealth  r.  Central  Passenger 
road  Commiasionen,  112  U.  S.  609 ;  Com-    Rj.  52  Pa.  St.  506. 

monwealth  r.  Smith,  10  Allen,  44S,  455 ;  *  Chartiera  Rj.  Co.  r.  Hodgens,  85  Pa. 
HaU  V.  SalliTan  R.  R.  Co.  21  Law  Re-    St.  501. 

porter,  IdS.  *  Memphis  &  L.  R.  £  B.  Co.  r.  Rjul- 

road  Commiaaoners,  tupra. 
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by  a  sale  under  foreclosure  of  the  mortgage,  and  may  be  enjoyed 
by  the  pmchaser.i 

673.  The  purchaser  at  a  valid  foreclosure  sale  takes  the 
property  firee  of  all  liens  sAd  incumbrances  subsequent  to  the 
mortgage,  in  case  the  mortgage  was  duly  recorded  in  all  the  coun« 
ties  in  which  the  property  was  located.  The  title  of  the  pur- 
chaser, as  in  the  case  of  an  ordinary  mortgage,  for  the  purpose  of 
cutting  off  all  intervening  liens,  relates  back  to  the  date  of  the 
record  of  the  mortgage.^  Taxes  upon  the  real  property  of  the 
corporation  are  a  charge  upon  the  land  itself,  regardless  of  ex- 
isting incumbrances.  Taxes  upon  personal  property  are  not  a 
charge  upon  any  specific  article.  Taxes  upon  the  capital  stock 
of  a  corporation  are  taxes  upon  personal  property,  and  attach  to 
its  property  subject  to  existing  liens  and  incumbrances,  and  upon 
a  sale  of  the  property  under  a  prior  mortgage,  the  purchaser  takes 
the  property  free  from  the  lien  of  such  taxes.^ 

Under  a  statute  making  a  judgment  for  personal  injuries  prior 
to  the  lien  of  a  mortgage,  a  judgment  for  such  an  injury  sustained 
after  the  recording  of  the  mortgage  is  a  lien  supeiior  to  the  mort- 
gage ;  but  a  claim  for  such  injuries  under  a  pending  suit  is  not  a 
lien,  and  a  purchaser  at  a  foreclosure  sale  before  such  claim  has 
been  prosecuted  takes  free  from  such  claim  to  judgments 

674.  A  new  corporation  formed  by  purchasers  is  not  lia- 
ble for  the  debts  of  the  old  corporation,  to  whose  property  and 
franchises  it  has  succeeded  by  purchase  and  legislative  authority, 
unless  such  debts  have  been  expressly  assumed,  or  the  new  cor- 
poration is  the  same  corporate  body  as  the  old,  having  only  a  new 
name.*  Thus,  the  St.  Paul  and  Pacific  Railroad  Company  was 
sued  upon  coupons  made  by  the  Minnesota  and  Pacific  Railroad 

1  New  Orleans,  S.  F.  &  L.  R.  R.  Co.  v.  R.  R.  Co.  57  How.  (N.  Y.)  Pp.  26 ;  Ryan 

Delamore,  1 14  U.  S.  501  ;  Chaffe  v.  Lude-  v.  Hays,  62  Tex.  42 ;  North  Hudson  R.  R. 

ling;,  27  La  Ann.  607.  Co.  v.  Booraem,  28  N.  J.  Eq.  450 ;  Mena- 

-^  Detroit  v.  Mutual  G.  L.  Co.  43  Mich,  sha  v.  Milwaukee  &  N.  R.  R.  Co.  52  Wis. 

594.  414 ;  5  Am.  &  Euf^.  R.  R.  Cas.  300 ;  Cook 

s  Cooper  r.  Corbin,  105  HI.  224.  v.  IXtroit,  G.  H.  &  M.  R.  R.  Co.  43  Mich. 

*  Burlington,  C.  R.  &  N.  Ry.   Co.  v.  349 ;  9  Am.  &  Eng.  R.  R.  Cas.  443 ;  Cooper 

Verry,  48  Iowa,  458;  White  t;.  K.  &  D.  v.  Corbin,  <u/7ra ;  13  Am.  &  Eng.  R.  R. 

M.  R.  R.  Co.  52  lowfl,  97.  Cas.  394 ;  Hopkins  r.  St.  Paul  &  P.  R.  R. 

«  Lake  Erie  &  W.  Rr.  Co.  v.  Griffin,  92  Co.  2  Dill.  396  ;  Secombe  r.  Milwaukee 

Ind.  487  ;  Taylor  r.  Atlantic  &  G.  W.  &  St.  P.  R.  R.  Co.  2  Dill.  469. 
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Company,  under  the  allegation  tbat,  the  latter  company  not  hay- 
ing completed  its  road  as  required  by  statute,  the  name  of  the 
corporation  was  changed  to  that  of  the  former  company,  which 
was  really  the  old  corporation  under  a  new  name.  Judge  Dillon, 
after  an  examination  of  the  legislative  and  constitutional  history 
of  those  corporations,  was  of  opinion  that  it  was  not  the  legisLw 
tive  intention  to  continue  the  old  corporation,  but  to  create  a  new 
corporation,  and  to  give  it  the  property  and  franchises  of  the  old 
corporation,  so  far  as  they  were  held  by  the  state.^ 

A  new  company  organized  by  the  purchasers  of  a  railroad  upon 
foreclosure  sale  is  not  liable  for  the  debts  of  the  old  company, 
though  by  statute  the  new  company  is  clothed  with  the  same 
powers  as  the  old  company.^  The  fact  that  the  sale  took  place  in 
pursuance  of  an  agreement  between  the  old  company,  which  made 
the  mortgage,  its  bondholders  and  the  mortgage  trustees,  that  a 
foreclosure  sale  should  take  place,  and  that  the  stockholders  of 
the  old  company,  and  its  unsecured  creditors,  should  become 
stockholders  in  the  new  company,  does  not  show  that  the  new 
company  formed  by  the  purchasers  is  merely  a  reorganization  of 
the  old  company,  and  does  not  enable  a  creditor  of  the  old  com- 
pany to  assert  his  claim  against  the  new,  except  in  pursuance  of 
some  agreement.^  A  creditor  of  the  old  company  who  has  refused 
to  become  a  party  to  the  agreement  for  reorganization  cannot  im- 
peach the  foreclosure  sale  as  illegal  on  the  ground  that  the  bond- 
holders and  stockholders  united  for  the  purchase  of  the  property 
to  prevent  a  sacrifice  of  it> 

There  is  no  doubt  that  an  agreement  for  reorganization  might 
be  made  which  would  modify  the  effect  which  a  foreclosure  sale 
would  otherwise  have.  But  the  natural  effect  of  a  foreclosure 
sale  is  not  neutralized  by  facts  which  show  merely  an  agreement 


^  HopkiDs  V.  St.  Paul  &  P.  R.  R.  Co.  2 
Dili.  396 ;  and  see  Secombe  v.  Milwankee 
&  St.  P.  Ry.  Co.  lb.  469 ;  North  Hudson 
County  R.  R.  Co.  v.  Booraem,  28  N.  J.  Eq. 
450 ;  Snliivan  r.  Portland  &  K.  R.  R.  Co. 
4  Qiff.  212 ;  94  U.  S.  806 ;  Vilas  v.  Page, 
106  N.  Y.  439 ;  13  N.  E.  Rep.  743. 

*  Gilman  p.  Sheboygan  &  Fond  du  Lac 
R.  R.  Co.  37  Wis.  317,  319 ;  Vilas  v.  Mil- 
waukee  &  Prairie  du  Chien  Ry.  Co.  17 

37 


Wis.  497 ;  Wright  v.  Milwaakee  &  St.  P. 
Ry.  Co.  25  Wis.  46. 

»  Smith  1^.  Chicago  &  Ni  W.  Ry.  Co.  18 
Wis.  17  ;  Sullivan  v.  Pordand  &  K.  R.  R. 
Co.  94  U.  S.  806,  affirming  4  Cliff.  212; 
Pennsylvania  Transportation  Co.'s  App. 
101  Pa.  St.  576. 

^  Pennsylvania  Transportation  Co/s 
App.  ntpra. 
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for  the  formation  of  a  new  company,  in  which  those  interested  in 
the  old  might  become  interested  in  a  certain  way.^ 

675.  The  effect  of  a  sale  of  the  property  and  firanchises  of 
a  railroad  company  is  not  different  from  that  of  a  sale  under 
an  ordinary  mortgage.  The  purchaser  does  not  thereby  become 
liable  to  pay  any  of  the  debts  of  the  mortgagor,  though,  if  a  prior 
Hen  exists  upon  the  property,  it  may  of  course  be  enforced.  It 
does  not  matter  that  the  debt  is  a  judgment  for  damages  for  land 
taken  by  the  railroad  company  for  its  roadway,  and  that  the  pur- 
chasers at  the  foreclosure  sale  bought  with  notice  of  such  out- 
standing judgment.  The  fact  that  the  purchaser  is  operating  the 
road  across  the  lands  of  the  plaintiff  does  not  alter  the  case,  so  far 
as  this  question  of  liability  upon  the  judgment  is  concerned.  The 
plaintiff  may  have  a  remedy  in  another  form  of  action,  to  compel 
the  company  to  make  compensation  for  his  property,  or  slop 
running  its  cars  over  it.  A  court  of  equity  would  doubtless  af- 
ford such  remedy  in  a  case  where  it  appeared  the  new  company 
elected  to  adopt  the  original  taking,  and  continued  to  occupy 
and  use  the  land  for  the  purposes  of  its  road ;  for  the  right  of  the 
original  owner  to  compensation  for  his  property  is  paramount, 
and  it  is  idle  to  say  that  an  unsatisfied  judgment  against  an 
insolvent  corporation  afforded  him  any  compensation.  But  the 
gi'ound  of  liability  of  the  new  company  is  not  the  judgment 
against  the  old  corporation,  but  is  founded  upon  the  principle  that 
it  has  seen  fit  to  adopt  and  ratify  the  original  taking,  and  there- 
fore is  bound  to  make  compensation.^ 

If  a  corporation  transfers  its  property  to  another  corporation,  in 
4)rder  through  a  change  of  name  to  defraud  its  creditors,  and  the 
latter  corporation  makes  a  mortgage  of  the  property  so  trans- 
ferred, the  lien  of  the  creditors  of  the  old  corporation  is  superior 
to  that  of  the  mortgage  bondholders  with  notice  of  the  fraudulent 
purpose  of  the  transfer.^ 

676.  A  purchaser  with  notice  of  a  claim  or  lien  of  cui- 
other  upon  the  property  takes  subject  to  such  claim  or  lien, 

1  Smith  V.  Chicago  &  N.  W.  Ry.  Co.  R.  Co.  18  Wis.  155,  is  distinguished,  but 

18  Wis.  t7.  so  far  as  it  conflicts  is  overruled. 

3  Gilmaa  v.  Shebojgan  &  Fond  du  Lac        *  Blair  v.  St.  Louis,  H.  &  K.  R.  R.  Co. 

R.  R.  Co.  37  Wis.  317.    The  case  of  22  Fed.  Rep.  36. 
Pfeifer  v.  Sheboygan  &  Fond  dn  Lac  R. 

6,78 


NOT  LIABLE  FOR  DEBTS  OF  OLD  COMPANY.      [§§  677,  678. 

whatever  that  may  be.  Thus,  where  the  purchaser  at  a  fore- 
closure sale  of  a  railroad,  and  telegraph  line  running  along  the 
line  of  the  railroad,  had  notice  of  facts  sufficient  to  put  him  on 
inquiry  that  the  telegraph  company  claimed  the  telegraph  prop- 
erty as  personalty,  and  knew  that  the  telegraph  company  was  in 
possession  and  operating  the  telegraph  line,  and  the  records  of 
the  foreclosure  suit  under  which  the  sale  was  made  contained  a 
recital  of  the  contract  under  which  the  telegraph  company  claimed 
the  property,  it  is  sufficient  notice  to  such  purchaser  that  the  tele- 
graph company  claimed  an  interest  in  that  property,  and  he  is 
not  a  purchaser  for  value  and  without  notice.^ 

But  a  purchaser  is  not  bound  to  look  beyond  what  appears 
upon  the  face  of  the  record,  and  anticipate  a  future  claim  for  a 
mechanic's  lien  where  parties  have  intervened  and  sought  to  en- 
force their  claim  for  materials  furnished  or  used  in  the  construc- 
tion of  the  roadway  against  the  earnings  of  the  road  in  the  hands 
of  the  receiver,  and  afterwards  claimed  such  mechanic's  lien,  only 
when  such  earnings  proved  insufficient  to  satisfy  their  claims.^ 

677.  A  new  corporation  is  liable  for  claims  which  were  an 
equitable  lien  upon  funds  received  from  the  mortgage  trus- 
tees, who  have  operated  the  road  for  the  bondholders.  Thus  a 
claim  for  damages  to  property  by  fire,  communicated  by  a  loco- 
motive while  passing  along  its  track,  while  the  road  was  operated 
by  such  trustees,  is  regarded  as  an  incident  to  the  operating  of 
the  road,  and  as  a  part  of  the  running  expenses,  and  therefore 
an  equitable  lien  upon  the  funds  in  the  hands  of  the  trustees. 
Therefore,  if  it  be  averred  and  proved  that  at  the  time  of  the 
injury  the  trustees  had  in  their  hands,  or  under  their  control, 
and  that  the  new  corporation  received,  such  funds  from  them,  the 
new  corporation  is  liable  in  equity  to  the  person  suffering  the 
damage.^ 

678.  Subject  to  vendor's  lien  for  purchase  money.  —  When, 
upon  a  purchase  of  a  railroad  by  the  bondholders,  and  a  convey- 
ance to  a  new  corporation  formed  by  them,  a  part  of  the  pur- 

*  Western  Udioxi  Tel.  Co.  r.  Burling-  »  Stratton  r.  E.  &  N.  A.  By.  76  Me. 

ton  &  8.  W.  Rj.  Co.  11  Fed.  Rep.  1.  269.    See,  also,  Union  Trust  Co.  v.  Mor- 

^  Hale  V,  Burlington,  C.  R.  &  N.  Ry.  rison,  125  U.  S.  591 ;  S  Sup.  Ct.  Rep. 

Co.  13  Fed.  Rep.  203.  1004. 
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cbase  money  remains  unpaid,  the  new  company  takes  and  holds 
the  property  subject  to  the  vendor's  lien  for  such  unpaid  pur- 
chase money.^  The  subsequent  consolidation  of  the  reorganized 
company  with  another  did  not  discharge  the  lien.  The  notice  of 
the  lien  with  which  the  first  company  was  charged  affected  also 
the  consolidated  company.^ 

679.  Damages  resulting  from  the  negligenoe  of  those  oper- 
ating a  road  after  the  time  the  property  of  a  railroad  company 
is  sold,  and  before  the  confirmation  of  the  sale  by  the  court,  are 
not  chargeable  to  the  purchasers,  unless  they  have  taken  actual 
possession  of  the  property.  Before  the  confirmation  of  the  sale 
and  conveyance  of  the  property,  the  purchasers  have  no  right  to 
intermeddle  with  the  road  or  any  of  the  property  purchased.  If 
they  do  not  in  fact  assume  the  control  of  the  employees  and  ser- 
vants of  the  road,  they  are  not  responsible  for  their  negligence.' 
But  after  the  sale  has  been  completed,  the  purchaser  is  responsi- 
ble for  injuries  resulting  from  the  operation  of  the  road,  and  the 
former  company  is  no  longer  liable,  for  its  power  over  the  prop- 
erty has  ceased,  and  with  its  power  has  also  ceased  its  liability 
for  the  proper  management  of  the  road.  If  the  purchaser  does 
not  become  a  corporation,  but  operates  the  road  as  an  individual 
in  his  own  name  or  as  the  former  company,  he  cannot  be  sued 
in  the  name  of  that  company,  but  the  suit  should  be  in  his  own 
name.^ 

680.  There  may  be  a  condition  precedent  imposed  by  stat- 
ute or  decree  that  the  new  corporation  shall  assume  the  debt 
of  the  old.  When  the  purchasers  of  a  railroad  are  incorporated 
under  a  special  act  which  provides  as  a  condition  precedent  to  its 
operation  that  the  new  company  shall  pay  all  claims  against  the 
old  corporation  for  work  done  and  materials  furnished,  the  new 
company,  when  it  has  accepted  the  act  and  succeeded  to  the  fran- 
chises of  the  old  company,  is  liable  for  all  such  claims.  The  ac- 
ceptance of  the  act  amounts  to  an  assumption  of  payment  of  all 
claims  provided  for  in  the  condition.     It  is  not  necessary  that  the 

1  North  Carolina  B.  R.  Co.  v.  Drew,  8  58  N.  Y.  61 ;  Stratton  v.  Earopean  &  N. 

Woods,  691.  A.  By.  74  Me.  422. 

^  North  Carolina  B.  B.  Co.  v.  Draw,        «  WelUboroagh  &  T.  Plank  Bood  O 

mtpra,  V.  Griffin,  67  Pa.  St.  417. 

•  Mats  p.  Buffalo,  C.  &  P.  B.  B.  Co. 
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act  should  provide  a  specific  remedy  in  favor  of  the  creditors, 
whose  claims  the  company  is  made  liable  for,  because,  whenever  a 
statute  imposes  a  duty  or  liability,  the  common  law  affords  the 
remedy,  either  by  an  action  of  debt  when  the  demand  is  for  a 
sum  certain,  as  in  the  case  of  a  judgment,  or  otherwise  by  an 
action  of  assumpsit.^  If  the  claim  be  in  the  form  of  a  judgment 
against  the  old  company,  it  is  not  necessary  in  an  action  upon  it 
to  aver  that  the  judgment  was  well  founded ;  for  the  presumption 
is  that  the  judgment  is  correct. 

A  statute  making  a  consolidated  corporation  liable  for  all  debts 
of  each  company  entering  into  the  arrangement  is  not  retrospec- 
tive in  its  operation,  but  is  designed  to  apply  only  to  companies 
consolidated  after  its  passage.^  And  so,  if  the  decree  of  sale  pro- 
vides that  the  purchaser  shall  pay  all  liabilities  incurred  by  the 
receiver  while  in  possession,  the  purchaser  is  bound  to  know  that 
the  title  is  based  on  the  decree,  and  that  such  title  and  any  title 
the  purchaser  can  give  is  inferior  to  a  judgment  obtained  on  any 
such  liability.'  After  a  sale  and  confirmation  to  a  new  corpora- 
tion under  a  decree  which  provides  that  the  latter  shall  pay  all 
the  debts  of  the  receiver,  the  purchaser  cannot,  after  acquiring  the 
property,  be  permitted  to  question  the  validity  of  the  decree.^ 

681.  To  prove  a  new  promise  by  the  purchasers  of  a  rail- 
road and  its  firanchises  to  pay  a  debt  owing  the  original  com- 
pany, there  must  be  shown  some  action  on  the  part  of  the  direc- 
tors from  which  a  promise  can  be  clearly  inferred.  An  agreement 
to  issue  stock  to  the  creditors  of  the  former  corporation,  in  case  a 
reorganization  should  be  effected,  does  not  give  rise  to  any  claim 
on  their  part  to  payment  in  money  ;  and  a  certificate  by  the  sec- 
retary of  the  company  that  a  certain  amount  was  due  a  creditor 
of  the  old  company  would  be  insufficient  to  bind  the  new  com- 
pany, unless  he  had  been  empowered  to  adjust  the  claim.^ 

If  a  director  of  the  new  corporation  has  a  personal  interest  in 
the  contract  of  assumption  entered  into  by  its  directors,  it  may 
be  repudiated  by  the  corporation  ;  and  in  order  to  defeat  it  the 

1  St.  Louis,  A.  &  T.  H.  R.  R.  Co.  v.  Mil.  655 ;  Wood  v.  Dabnque  &  S.  C.  R.  R.  Co. 

ler,  43  111.  199 ;  In  re  Couoty  Commission-  28  Fed.  Rep.  910. 

ers,  143  Mass.  424.  ^  Farmers'  L.  &  T.  Co.  v.  Central  R.  R. 

«  Hatcher  v.  Toledo,  W.  &  W.  R.  R.  Co.  17  Fed.  Rep.  758. 

Co.  62  El.  477.  *  American  Cent.  Ky.  Co.  r.  Miles,  52 

s  Central  Trust  Co.  v.  Sloan,  65  Iowa,  HI.  174. 
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corporation  is  not  bonnd  to  show  that  the  transaction  was  frauda- 
lent  or  unfair ;  or  to  show  that  the  influence  of  the  director  de- 
termined the  action  of  the  board.^ 

Where  the  indebtedness  of  a  prior  company  is  assumed,  judg- 
ment creditors  of  that  company  do  not  thereby  acquire  an  equi- 
table lien  upon  the  property  sold,  for  the  payment  of  their 
claims ;  they  merely  acquire  the  right  to  look  for  payment  to  the 
purchasing  company.^  Of  course  if  the  judgments  were  liens  by 
statute  upon  the  property  before  it  was  transferred,  they  would 
remain  liens  upon  it  after  the  transfer.^ 

682.  Debts  incurred  by  a  oorporation  cannot  be  released 
by  legrislative  enactment,  whether  they  be  debts  incurred  by 
contract,  forfeiture,  or  penalty.  A  repeal  of  the  charter  of  the 
corporation  and  a  transfer  of  its  power  to  a  different  body  can- 
not have  this  effect.  The  creditors  of  the  corporation  have  still 
an  undoubted  right  to  enforce  their  claims.  To  release  a  cor- 
poration from  its  liabilities  by  legislative  enactment  would  be  to 
impair  the  obligation  of  contracts  existing  between  it  and  its 
creditors ;  and  this  is  a  prohibited  power.  Moreover,  the  charter 
of  a  company  is  a  contract  with  which  the  legislature  cannot  in- 
terfere without  consent  A  sale  of  its  property  does  not  disorgan- 
ize it.  It  still  continues  a  corporation  so  far  as  its  creditors  are 
concerned.  Neither  can  the  legislature  transfer  the  indebtedness 
of  one  corporation  to  another  without  the  action  of  these  bodies  ; 
and  even  then  the  corporation  that  incurred  the  indebtedness  is 
not  released  without  the  consent  of  its  creditors.^ 

683.  Whether,  upon  a  forecloBure  sale  of  property  subject 
to  a  mortgage,  the  purchaser  can  contest  the  validity  of  the 
mortgage,  depends  upon  the  terms  of  the  order  of  sale,  or  of  the 
deed  under  it.  In  general  it  may  be  said  that,  under  a  sale  by 
judicial  process  simply  directing  a  sale  of  the  debtor's  property, 
the  purchaser  takes  the  property  subject  to  any  prior  liens  and 
incumbrances  existing  upon  it,  with  a  right,  nevertheless,  to  con- 
test the  validity  of  apparent  incumbrances,  either  as  regards  their 

1  Munson  v.  Syracase,  G.  &  C.  R.  R.  *  BrnfTett  t;.  Great  Western  R.  R.  Co. 

Co.  103  N.  Y.  58.  25  III.  353 ;  Hatcher  v.  Toledo,  W.  &  W. 

3  Hervey  t;.  Illinoia  M.  Ry.  Co.  28  Fed.  R.  R.  Co.  62  111.  477. 
Rep.  169. 
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legal  existence  or  the  amount  due  upon  them.  And  so  a  sale  by 
a  receiver  under  an  order  directing  a  sale  by  public  auction  of 
the  property  of  a  corporation,  ^^  subject  to  all  legal  liens  and  in- 
cumbrances thereon,"  followed  by  an  order  of  confirmation  direct- 
ing him  to  make  a  deed  to  the  purchasers,  ^^  subject  to  all  legal 
liens  and  incumbrances  thereon,"  transfers  the  property  subject 
to  the  lien  of  whatever  incumbrances  there  may  be  upon  it,  with 
the  right  to  contest  their  validity.^ 

684.  Purchasers  at  a  foreclosure  sale  made  expressly  sub- 
ject to  the  payment  of  receivers'  certificates  cannot  question 
their  validity  on  the  ground  that  the  receiver  negotiated  them 
coUusively,  and  with  less  benefit  to  the  trust  fund  than  should 
have  been  obtained.  The  purchasers  have  no  interest  in  the 
trust  fund  represented  by  the  certificates,  and  it  is  immaterial 
to  them  whether  they  were  or  were  not  negotiated  on  fair  terms, 
and  for  the  best  interests  of  the  fund.^  The  purchasers  are 
estopped  by  the  terms  of  the  deed  from  setting  up  such  a  de- 
fence. They  can  neither  question  the  validity  of  the  debt  as- 
sumed, nor  the  amount  for  which  the  debt  is  declared  to  be  a  lien 
upon  the  property.^ 

Where  a  decree  in  a  mortgage  foreclosure  provided  that  the 
sale  of  the  mortgaged  property  should  be  made  subject  to  the 
payment  of  all  receivers'  certificates  which  had  been  established 
as  valid  by  prior  decrees  in  the  suit  or  by  that  decree,  it  was  held 
that  the  purchaser  at  the  sale  could  not  contest  the  lien  of  cer- 
tificates, the  validity  of  which  had  been  established  by  an  inter- 
locutory decree,  even  upon  the  ground  of  concealment  and  fraud 
subsequently  discovered,  by  which,  as  was  alleged,  the  decree  had 
been  obtained.^ 

But  where  receivers'  certificates  had  been  issued  and  pledged 
at  the  rate  of  ninety  cents  on  the  dollar,  and  the  property  was 
afterwards  sold  subject  to  liens  established  on  references  then 

1  HackeDBack  Water  Co.  r.  DeKay,  36  chaser  with  respect  to  the  property  sold 

N.  J.  P]q.  548,  555.    "An  officer  selling  which  would  not  result  by  law  from  hid 

under  judicial  process  has  simply  a  naked  purchase."    Per  Depact  J. 

power  to  sell  according;  to  the  mandate  of  ^  Central  Nat.  Bank  v.  Hazard,  30  Fed. 

the  court.     He  may  adopt  conditions  of  Rep.  484. 

sale  amply  sufficient  to  secure  compliance  '  Jones  on  Mortga^^,  §  1491. 

by  the  purchaser  with  his  bid,  but  he  can-  *  Swann  v,  Wright,  110  U.  S.  590;  4 

not  impose  any  liability  upon  the  pur-  Sup.  Cl  Rep.  235. 
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pending,  it  was  held  that  the  pledged  certificates  were  not  liens 
to  the  extent  of  their  face,  bat  to  the  extent  of  the  money  actu- 
ally advanced  on  the  certificates.^ 

685.  When  purchasers  bound  by  agreements  made  by  re- 
ceivers. —  Where  in  a  deed  to  the  receivers  of  a  railroad  com- 
pany a  covenant  to  build  and  maintain  fences  was  by  mistake 
omitted,  the  deed  may  be  reformed  and  the  covenant  inserted  as 
against  the  successors  of  the  receivers,  a  reorganized  company. 
But  a  verbal  agreement  of  the  receivers^  that  the  grantor  should 
receive  an  annual  pass  over  the  railroad  during  his  life,  is  not 
binding  upon  the  reorganized  company,  and  the  grantor  can  have 
no  relief  against  the  company  for  refusing  to  issue  the  pass;  for 
the  agreement  of  the  receivers  was  only  a  verbal  utterance  so  far 
as  they  themselves  were  concerned,  and  they  could  not  bind  their 
successors  by  such  an  agreement.^ 

686.  A  purchaser  or  mortgagee  of  the  property  of  a  new 
corporation  which  has  assumed  the  debts  of  the  old  oorpora- 
tion,  with  notice  of  such  assumption,  takes  the  property  sub- 
ject to  such  charge,  in  the  same  way  that  the  new  corporation 
held  it.8 

Where  an  expenditure  authorized  to  be  made  by  a  receiver 
is  declared  to  be  a  first  lien  on  the  mortgaged  premises  and  the 
proceeds  thereof,  upon  the  completion  of  a  sale  under  the  mort- 
gage the  lien  is  transferred  to  the  proceeds  of  the  sale ;  but  the 
remedy  is  not  confined  to  the  proceeds ;  it  may  be  pursued  i^inst 
the  property  which  was  the  subject  of  the  sale.  If,  for  instance, 
the  payment  for  the  purchase  is  a  constructive  payment  made  by 
bondholders  in  the  bonds  of  the  company,  the  lien  will  attach  to 
the  property  in  the  hands  of  the  purchasers;  for  in  such  case  there 
are  no  proceeds  to  which  the  lien  could  attach,  and  if  it  could 
not  be  enforced  against  the  property  it  would  be  illusory  merely. 
The  bondholders  are  not  purchasers  for  value  without  notice,  and 
they  take  the  property  subject  to  the  lien.^ 

687.  Combinations  for  the  purpose  of  purchasing  and  re- 

1  Swann  v.  Clark,  110  U.  S.  602.  *  Blair  v.  St.  Louis,  H.  &  K.  R.  R.  Ca 

<  Martin  v.  New  York  S.  &  W.  R.  R.  Co.  24  Fed.  Rep.  148 ;  25  Fed.  Rep.  684. 

36  N.  J.  Eq.  109.  *  Vilas  v.  Page,  106  N.  T.  439 ;  13  N.  £. 

684                            •  Rep.  748. 
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organizing  large  properties,  suoh  as  a  railroad,  are  to  be  pro- 
moted and  encouraged,  if  they  are  properly  entered  into  witli- 
oat  the  iDtention  of  defrauding  any  party  in  interest,  because 
such  combinations  are  necessary  to  prevent  sacrifice  and  loss,  and 
to  create  competition.  Therefore  interrogatories  filed  in  a  fore- 
closure suit  to  persons  who  have  formed  an  organization  for  the 
purpose  of  buying  a  railroad,  respecting  their  acts,  intentions,  or 
purposes,  are  irrelevant.^ 

Mortgage  bondholders  and  other  creditors  may  lawfully  com- 
bine to  purchase  a  railroad  at  a  foreclosure  sale,  provided  it  is  no 
part  of  the  agreement  to  prevent  competition  at  the  sale,  or  to  use 
any  unfair  advantage.^ 

688.  A  purchaser  under  a  foreclosure  sale  who  has  agreed 
to  purchase  for  the  benefit  of  a  new  corporation  to  be  organ- 
ized by  those  interested  in  the  property,  and  to  convey  the  prop- 
erty to  such  new  corporation,  in  consideration  that  other  parties 
in  interest  would  withdraw  their  opposition,  on  the  ground  of 
the  invalidity  of  the  mortgage,  to  the  foreclosure,  will  be  com- 
pelled to  fulfil  his  agreement,  and  he  cannot  set  up  the  statute  of 
frauds  as  a  defence.^  Such  an  agreement  is  not  unlawful,  as  a 
collusive  arrangement  to  establish  a  fraudulent  debt,  or  as  cal- 
culated to  prevent  competition  in  the  bidding  at  the  foreclosure 
sale.^ 

689.  Bondholders  who  purchase  at  a  foreclosure  sale  un- 
der their  mortgage  have  cui  equitable  right  to  apply  their 
bonds  towards  the  payment  of  the  purchase  money,  after 
satisfying  the  costs  and  chaises  of  the  litigation  and  trust.^ 

Where  a  trustee  for  bondholders  has  obtained  an  order  to  buy 
in  the  property  for  the  full  amount  of  the  bonds,  and  one  bond- 
holder has  appealed  from  the  order  on  the  ground  that  the  bonds 
owned  by  him  were  guaranteed  by  the  other  bondholders,  and 
that  the  effect  of  the  order  would  be  to  deprive  him  of  the  benefit 

1  Kobinson  v.  Philadelphia  &  B.  R.  B.  v.  New  York  &  N.  H.  R.  R.  Co.  S4  N.  Y. 

Co.  28  Fed.  Rep.  340.  190;  88  N.  Y.  1,  11 ;  Harpending  v.  Mun- 

*  Kitchen  v.  St.  Louis,  K.  C.  &  N.  Rjr.  eon,  91  N.  Y.  650;  Munaon  v,  Syracoae, 
Co.  69  Mo.  S24 ;  Marie  v.  Garrison,  83  6.  &  C.  R.  R.  Co.  103  N.  Y.  58. 

N.  Y.  14 ;  13  Abb.  N.  C.  210.  »  Dancan  v.  Mobile  &  O.  R.  R.  Co.  3 

*  Marie  v.  Garrison,  iupra.  Woods,  597. 

*  Marie  v.  Garrison,  supra;  Dnnoomb 
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of  Ilis  guaranty,  a  purchase  under  the  order  does  not  bind  sucli 
bondholder,  though  he  has  filed  do  lupertedetu  bond  to  stay  exe- 
cution,' 

A  provision  in  a  railroad  mortgage,  that  in  case  the  trustee 
should  sell  the  mortgaged  property  upon  default,  the  mortgage 
bonds  should  be  received  at  a  rate  to  be  hxed  in  a  certain  man- 
ner, as  part  of  the  purchase  price,  is  not  binding  upon  the  court 
iu  case  foreclosure  proceedings  are  instituted,  and  a  sale  is  made 
under  its  direction.  In  the  latter  case  the  sale  must  be  made 
according  to  the  usual  course  of  practice  in  judicial  proceedings.' 

690.  Unsecured  creditors  of  an  insolvent  railroad  oompany 
vho  refnse  to  oome  into  a  eoheme  of  reorganization  are  with- 
out remedy.  Even  if  the  scheme  provides  that  tbe  Etockholders 
of  the  old  company  shall  receive  stock  in  the  new  company  in 
exchange  at  a  ceitain  ratio,  while  unsecured  creditors  are  to  re- 
ceive second  preferred  income  bonds  at  par  for  the  full  amount  of 
the  debts  due  tlieni,  it  is  not  fraudulent  and  void  as  to  tlie  latter. 
Neither  can  such  unsecured  creditors  complain  of  the  scheme  as 
inequitable  because  it  provides  that  all  who  come  into  it  sliall 
contribute  ratably  to  the  expenses  necessary  to  complete  the 
reoi-ganization.' 

In  case  of  a  purchase  for  the  benefit  of  the  bondholders,  a  large 
majority  of  whom  have  agreed  to  a  scbeme  of  reorganization,  the 
court  may  iu  its  discretion  allow  the  non-subscribing  bondbolders 
to  participate  in  the  purchase  and  reorganization  on  an  equal 
footing  with  the  others,  provided  they  come  in  by  a  day  named.* 

691.  Bondholders  after  a  foreclosure  cannot  claim  an  in< 
terest  in  a  reorganized  corporation  withont  sharing  in  the 
expenses  of  the  sale  and  reorganization.  Thus,  a  foreclosure 
sale  of  a  railroad  being  about  to  be  made,  several  bondbolders  en- 
tered into  an  agreement  to  purchase  and  reorganize  a  company, 
but  the  agreement  did  not  stipulate  which  of  tliem  should  pur- 
chase, nor  provide  for  the  payment  of  expenses.  One  of  the 
number  undertook  to  buy  at  the  sale,  but  the  property  was  bid 

1  Sanxey  e.  Iowa  Citj  Obui  Co.  68  *  Hancock  o.  Toledo,  F.  ft  W.  R.  B. 

Iowa,  542.  Co.  II  Biss.  US 

'  Farmers'  L.  ft  T.  Co.  ir.  Graeu  Baj  &  *  DuDcan  v.  MobiU  &  0.  B.  R.  Co.  3 

M.  R.  R.  Co.  10  Bin.  203.  Woo4b,  597. 
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above  his  limit,  and  was  sold  to  another,  who  afterwards,  in  con- 
sideration of  advances  made  and  of  a  prior  indebtedness,  trans- 
ferred the  title  to  the  bondholder  who  intended  to  purchase.  This 
bondholder  began  a  reorganization,  and  invited  the  other  bond- 
holders to  join  in  the  payment  of  the  expenses.  This  they  de- 
clined to  do,  and  afterwards  filed  a  bill  against  the  purchaser  for 
an  account ;  but  it  was  held  that,  conceding  the  purchase  of  the 
road  and  its  reorganization  were  made,  in  fulfilment  of  the  agree- 
ment, for  the  benefit  of  all  the  contracting  parties,  yet  the  latter 
were  debarred,  by  their  refusal  to  share  in  the  expenses,  from 
claiming  any  interest  in  the  purchase.^ 

692.  A  constitutional  provision  against  issuing  stock  or 
bonds,  except  for  money  or  property  actually  received  is  not 
violated  by  a  reorganization  which  provides  for  an  issue  of  stock 
and  bonds  substantially  the  same  in  amount  as  that  of  the  old 
corporation,  although  the  amount  of  the  stock  alone  is  sufficient 
to  cover  the  full  value  of  the  property,  rights,  and  privileges  of 
the  reorganized  company.  The  beneficial  owners  of  the  property 
had  the  right  to  fix  the  terms  upon  which  they  would  surrender 
it  to  the  corporation.  It  cannot  be  fairly  said  that  the  bonds  so 
issued  were  issued  without  any  consideration  whatever  actually 
received  in  property. ^ 

693.  Whether  a  purchaser  at  a  foreclosure  sale  of  the 
firanohises,  property,  and  immunities  of  a  railroad  company 
acquires  a  right  of  exemption  from  taxation,  which  apper- 
tained to  the  corporation  by  its  charter  or  by  statute,  depends 
upon  the  intent  of  the  charter  or  statute  which  conferred  such 
right  of  exemption.  The  general  rule  is  that  an  exemption  from 
taxation  must  be  construed  to  have  been  the  personal  privilege 
of  the  very  corporation  upon  which  it  was  conferred,  and  that  it 
ends  with  that  corporation,  unless  the  express  and  clear  intent 
of  the  law  requires  the  exemption  to  pass  as  a  continuing  fran- 
chise to  a  successor.^  In  some  Minnesota  cases  it  was  held  that 
the  charter  of  a  corporation,  when  accepted,  becomes  a  contract 

1  Fidelity  InBurance  T.  ft  S.  Deposit        >  Memphis  &  L.  R.  R.  R.  Co.  v.  Dow, 
Co.'8  Appeal,  106  Pa.  St.  144.    See,  also,     7  Sap.  Ct.  Rep.  482. 
Huston's  Appeal,  18  AtL  Rep.  419.  *  Memphis  &  L.  R.  R.  R.  Co.  v.  Rail- 

road Commissioners,  112  U.  S.  609. 
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which  cannot  afterwards  be  impaired  by  legislative  action  unless 
the  power  to  change  the  charter  is  reserved ;  that  the  immunity 
from  taxation  is  an  important  element  of  the  value  of  the  corpo- 
rate property  and  of  the  security ;  that  a  sale  of  the  franchises 
and  property  of  the  corporation  without  the  exemption  would 
practically  repeal  the  exemption,  and  restore  to  the  state  the 
right  of  taxation,  which  it  did  not  have  so  long  as  the  old  com- 
pany continued  to  be  the  owner  of  the  property ;  but  that  if  this 
exemption  be  regarded  as  a  right  appurtenant  to  the  corpora- 
tion to  which  it  is  granted,  then  the  right  will  pass  to  a  pur- 
chaser under  a  description  of  its  franchises  and  property.^ 

The  Supreme  Court  of  the  United  States  holds  that  immunity 
from  taxation  is  not  itself  a  franchise  of  a  corporation  which 
passes  as  such,  without  other  description,  to  a  purchaser  of  its 
property.^  The  exemption  in  one  case  was  of  the  capital  stock, 
works,  workshops,  warehouses,  vehicles  of  transportation,  and 
other  appurtenances  of  the  company.^  It  is  certainly  clear,  as 
stated  in  that  case,  that  a  purchaser  of  an  engine  or  car  from  the 
company  would  not  hold  such  property  exempt  from  taxation. 
The  case  is  to  be  distinguished  from  one  where  the  entire  road, 
franchises,  and  property  of  a  railroad  are  exempted  from  taxation, 
and  all  its  rights,  property,  and  appurtenances  are  sold  as  a  whole. 
The  purchaser  in  such  case  acquires  the  right  to  use  the  property 
as  the  old  company  had  the  right  to  use  it.  Especially  must  this 
be  the  case  when  the  sale  is  made  under  a  statute  expressly  con- 
ferring on  the  purchaser  the  rights,  privileges,  and  immunities  of 
the  corporation  sold.  Thus,  the  Knoxville  and  Ohio  Railroad 
Company,  whose  charter  contained  an  exemption  from  taxation, 

1  St.  Paul  &  p.  R.  R.  Co.  V.  Parcher,  14  road  and  its  franchises,  &nd  declared  that 

Minn.  297 ;  Chicago,  M.  &  St.  P.  Rj.  Co.  all  the  rights,  privileges,  and  immuniticv 

v.  Pf Render,  23  Minn.  217.    So  in  Tennea-  appertaining    to  the  franchise  shall  he 

see :  State  t;.  Nashville,  C.  &  St.  L.  Ry.  Co.  transferred  to,  and  vested  in,  the  pur- 

12  Lea,  583.  chaser.    The  decree  of  sale  also  made 

^  Morgan  v.  Louisiana,  93  U.  S.  217;  the  same  proTision.    It  was  held  that  the 

approved  in  Wilson  r.  Gaines,  103  U.  S.  state  was  estopped  to  tax  the  road  in  the 

417  ;  Louisville  &  N.  R.  R.  Co.  i\  Palmes,  hands  of  the  purchasers  under  the  fore- 

109  U.  S.  244 ;  Memphis  &  L.  R.  R.  R.  Co.  closure  sale.      They  acquired  with  the 

o.  Railroad  Commissioners,  112  U.  S.  609.  property  the  immunity  from    taxafcioo. 

See   §  367.    In  this  case  the  foreclosure  See,  also,  Knoxville  A  O.  R.  R.  Co.  v. 

proceedings  were  instituted  by  the  state  to  Hicks,  9  Baxt.  442 ;  Hand  r.  Savannah  & 

enforce  a  statutory  mortgage  under  astat-  C.  R.  R.  Co.  17  S.  C.  219. 

ute  which  provided  for  the  sale  of  the  •      *  Morgan  v,  Looisville,  svpra. 
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[§  698. 


borrowed  money  from  the  State  of  Tennessee  under  its  Internal 
Improvement  Act,  and  a  default  haying  occurred,  a  statute  was 
enacted  vesting  the  Chancery  Court  at  Nashville  with  jurisdiction 
of  a  suit  to  foreclose  and  enforce  the  state's  lien,  and  to  declare 
the  amount  of  the  company's  indebtedness,  and  define  the  rights, 
duties,  and  liabilities  of  a  purchaser  of  the  state's  interest  in  the 
road.  This  court  decreed  a  sale  of  the  property  and  franchises  of 
the  company,  and  that  the  sale  should  vest  the  purchaser  with  all 
the  rights,  privileges,  and  immunities  appertaining  to  the  fran- 
chises of  the  charter.  The  sale  was  made  on  the  faith  of  the 
decree,  and  the  Supreme  Court  of  the  state  ^  held  that  the  valid- 
ity of  the  adjudication  could  not  be  questioned  ;  that  the  exemp- 
tion from  taxation  was  a  right  for  which  a  consideration  had  been 
given,  and  the  exemption  attached  to  the  property ;  and  moreover 
that,  even  if  a  new  grant  of  immunity  to  the  purchaser  be  re- 
garded as  necessary,  the  act  of  the  legislature  and  the  decree 
would  probably  be  equivalent  to  such  a  grant.^ 

One  who  purchases  a  railroad  under  proceedings  to  enforce  the 
statutory  lien  of  a  state,  does  not  acquire  an  immunity  from  tax- 
ation which  the  railroad  company  possessed  under  its  charter,  in 
the  absence  of  a  statute  or  decree  authorizing  the  transfer  of  such 
immunity.  The  statutory  lien  of  the  state  was  confined  to  the 
property  owned  by  the  company,  or  incident  to,  or  necessary  for, 
its  business,  and  it  cannot  be  presumed  that  more  was  sold  than 
the  lien  covered.® 

Where,  however,  a  railroad  chartered  by  the  State  of  Missoun, 
having  a  like  exemption,  was  foreclosed  and  sold  to  satisfy  a  stat- 
utory mortgage  to  the  state,  and  was  purchased  by  the  state,  the 
exemption  was  of  course  merged,  because  the  exemption  from  the 
right  of  the  state  to  tax  the  property  would  mean  nothing  when 
the  state  itself  became  the  owner  of  the  property.  Therefore, 
when  the  state  came  to  sell  the  road  again,  it  could  sell  it  with  or 
without  the  right  of  redemption  without  injustice  to  any  one. 


1  KnoxTille  ft  O.  R.  R.  Co.  v.  Hicks, 
9  Baz.  (TeDD.)  442;  15  Am.  Raiiw.  R. 
197  ;  1  Tenn.  Leg.  Reporter,  338. 

3  See,  also,  Nicbols  r.  New  Haven  &  N. 
Co.  43  Cono.  103;  Atlantic  ft  G  R.  R. 
Co.  V,  Allen,  15  Fla.  637 ;  Gonzalez  v. 
Solliyan,  16  Fla.  791. 

>  Wilson  v.  Gaines,  103  U.  S.  417.  The 
caie  of  Knoxyille  ft  O.  R.  R.  Co.  v.  Hicka, 


supra,  was  commented  upon  as  not  being 
contrary  to  the  above  decision,  becaQ!>e 
in  that  case  it  was  distinctly  adjudged 
that  all  the  priiilegea  and  immunities  aa 
defined  bj  the  charter  and  laws,  and  the 
decree  in  the  cause,  passed  to  and  vested 
in  the  new  company,  which  was  the  pur- 
chaser. 
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Before  the  resale,  the  new  Constitution  of  the  state  had  forbidden 
the  grant  of  any  exemption  from  taxation ;  and  it  was  held  that 
the  legislature  could  not  authorize  a  sale  with  the  exemption.^ 

694.  A  purchaser  at  a  foreclosure  sale  of  a  railroad  takes 
only  the  property  which  the  decree  directed  to  be  sold.  He 
has  no  claim  to  a  fund  which  was  not  ordered  to  be  sold,  and 
which  the  master  did  not  attempt  to  sell. 

The  purchaser  at  a  judicial  sale  has  no  right  to  any  part  of  the 
earnings  of  a  railroad  while  it  remains  in  the  possession  of  the 
receiver  after  the  sale  and  before  its  confirmation,  while  indul- 
gence is  extended  to  the  purchaser  in  making  the  required  pay- 
ments. The  road  in  the  mean  time  is  in  the  custody  of  the  re^ 
ceiver,  and  ita  earnings  belong  to  the  bondholders. 

The  purchaser  cannot  retain  from  his  bid  at  a  judicial  sale  a 
sum  sufficient  to  pay  taxes  which  have  become  a  lien  upon  the 
property.  The  lien  for  taxes  does  not  stand  on  the  footing  of  an 
ordinary  incumbrance,  but  attaches  to  the  res;  and  the  pur- 
chaser, in  the  absence  of  any  agreement,  takes  the  property  sub- 
ject to  such  lien.' 

II.    Organization  of  Purchasers  into  a  New  Corporation. 

696.  Whether  individual  purchasers  can  manage  the  prop- 
erty as  individuals.  —  When  a  corporation  is  expressly  author- 
ized to  mortgnge  its  franchise  and  corporate  property  upon  a  fore- 
closure of  such  mortgage,  the  franchise  and  property  of  the  first 
corporation  pass  into  the  possession  and  management  of  the  mort- 
gagee  or  of  the  purchaser  subject  to  the  like  legislative  control  as 
the  first,  and  subject  to  the  public  right  to  require  a  continuous 
use  of  the  chartered  powers  of  the  corporation ;  but  whether  an 
individual  acquiring  such  property  through  a  foreclosure  could 
hold  and  manage  it  as  an  individual,  or  whether  it  would  be  nec- 
essary to  form  a  corporation  with  the  powers  and  duties  of  the 
original  corporation,  would  depend  upon  the  terms  of  the  statute 
authorizing  such  mortgage,  or  upon  the  general  laws  and  policy 
of  the  state  in  relation  to  this  matter.  Aside,  however,  from 
statutes  authorizing  or  requiring  the  purchasers  to  organize  them- 
selves into  a  corporation  for  the  purpose  of  enjoying  the  property, 

1  Trask  v.  Magoire,  18  Wall.  891.  >  Osterberg  v.  Union  Trast  Co.  93  U.  S. 

4S4. 

690 


ORGANIZATION  INTO  NEW  CORPORATION.      [§§  696,  697. 

it  would  seem  in  general  that  public  policy  would  require  an  or- 
ganization into  a  corporation.  The  laws  granting  the  privilege 
of  operating  railroads,  and  regulating  the  management  of  them, 
are  framed  solely  with  reference  to  corporate  bodies.  Moreover, 
it  is  the  universal  custom  to  manage  all  such  enterprises  through 
the  instrumentality  of  a  corporate  organization ;  and  such  an  or- 
ganization is  so  advantageous  to  the  owners  that  there  is  no  wish 
or  attempt  to  manage  it  in  any  other  manner.  Practically  it  is 
impossible  for  a  numerous  body  of  part  owners,  widely  scattered, 
and  varying  from  time  to  time  in  personal  composition,  to  operate 
a  railroad.  Where  there  are  no  general  statutes  authorizing  pur- 
chasers to  form  a  corporation  for  the  purpose  of  using  the  prop- 
erty, they  should  obtain  a  special  act  of  incorporation. 

696.  There  is  some  authority  to  the  effect  that  the  cor- 
porate existence  continues  after  a  foreclosure  sale,  cmd  that 
the  purchasers  become  in  effect  new  stockholders,  and  may 
complete  a  reorganization  of  the  corporation  with  all  its  fran- 
chises and  powers.  It  is  immaterial  in  such  case  whether  the 
foreclosure  be  by  sale  under  judicial  process,  or  under  a  power 
contained  in  the  mortgage ;  but  of  course  the  mortgage  must  have 
been  made  by  legislative  authority.  The  purchasers  and  their 
reorganized  corporation  take  the  property  relieved  from  liability 
for  debts  not  creating  a  prior  incumbrance  on  it.^ 

697.  The  legislature  has  full  power  to  authorize  the  bond- 
holders, for  whom  the  mortgetged  property  has  been  purchased 
at  a  foreclosure  sale,  to  reorganize  as  a  new  corporation,  with 
the  rights  of  the  old  corporation  ;  ^  and  when,  with  the  acquiescence 
of  the  majority  of  bondholders  of  the  old  corporation,  a  new  cor- 
poration has  been  formed  under  authority  of  the  state,  this  cor- 
poration becomes  a  new  instrumentality  for  candying  into  effect 
the  original  purpose  in  creating  the  first  corporation,  and  a 
minority  of  the  bondholders  have  no  rights  that  can  be  asserted 
as  against  such  action.  In  applying  the  trust  property  to  the 
purposes  of  the  original  public  trust,  no  rights  of  an  individual 
bondholder  are  impaired,  so  long  as  such  bondholder  retains  his 
original  pro  rata  interest   in  the  property.     Each  bondholder, 

^  Gnlf,  C.  &  S.  F.  Ry.  Co.  v.  Morru»        >  Gates  r.  Boston  ft  N.  Y.  Air  Line  B. 
67  Tex.  692,  700,  per  Stajton,  J.  R.  Co.  58  Conn.  333. 
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moreover,  in  becoming  sucb,  entered  into  a  contract  relation  vith 
eHch  and  b11  of  hia  co- bondholder.  His  right  to  appropriate  tbo 
security  in  aatisfaction  of  his  bond,  in  such  lawful  manner  aa  be 
may  cboose,  is  modified  by  the  same  existent  right  in  every  other 
holder.  His  absolute  right  of  control  is  limited  not  only  by  the 
express  provisions  of  the  bond  and  mortg^e,  but  also,  in  great 
measure,  by  the  peculiar  character  of  the  security.' 


698.  8tatutor7  provisions  for  iDCorporating  pnrohaBflfrs.  — 
At  the  present  time,  however,  there  are  statutes  in  many  of  the 
fltates  framed  for  the  8peci»l  parpose  of  enabling  purchasers  of 
railroads  at  foreclosure  and  execution  sales  to  become  a  corpont- 
tion  immediately  upon  obtaining  possession  of  the  property,  with- 
out any  uncertain  interval  before  such  organization  can  be  ob- 
tained under  special  acts.  Although  these  statutes  are  important, 
only  a  reference  can  be  made  to  them  in  a  note.' 

>  Gaiei  V.  Doiton  &  N.  T.  Afr  Line  R.  Kujluid:  Fob.  Q«a.  Laws  IS88,  art. 

R.  Co.  53  Conn.  333,  per  Sivddud,  J.    Id  S3,  S  187. 

coricla>ioDlb«teirnedjudgeBaid:  "There  KMiMhiiMtti ;  Acta  I88C,  ch,  142. 

is  no  reason  wb/,  eal;)e<;t  to  lecihlai[ve  Kicliisui:  1  ADnoi.Sms.l68!,S33314, 

aod    jndici&l  contrul   and  direction,  tbe  S351, 

mnjorit}'  in  interest  in  common  property  Kinnautm:  O.  S.  IS78,  ch.  34,  |  87. 

of  indiTiiiUe  nunre,  conaecrated  id  pub-  Miuiuippi i  Laws  18TT,  ch.  46;  Iatb 


B.  ihoald  not  so  nee  (hat  property  t 
to  advance  the  priTsle  iateresM  in  that 
properly  and  secnre  the  pnblic  welfare." 
See,  in  connection  with  the  last  ctue,  MJd- 
dleiown  v.  BoMon  &  N.  Y.  Air  Line  R. 

R.  Co.  M  CoDD.3Si. 

t  AlabAma;  Code  1886,  {j  1596-1198, 
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1678.  ch.  US;  R.  Code  1880,$  1038. 

Hev  Jsnsy  :  a  R.  S.  1877,  p.  944,  S  165 ; 
Supp.  ISFIS,  p.  844,  j  86. 

Haw  York:  3K.  S.ise9,pp.  1781,  I78r, 

1791.    These  acts  do  not  prevent  a  sale 

to   an   existing  corporation    capnble  of 

holdinft  the  propeity  and  exercising  the 

trancbism.    l^ple  d.  Brooklyn,  F.  &  C. 

:  Dig.  of  Stat*.  1884,  SS  MSB-    I.  Ry.  Co.  89  N.  T.  TS.    Under  the  third 

lection  of  thie  act,  a  stockholder  may  at 

Florida:  Dig.  of  Lawi  1881,  p.  259.  any  lime  wilbio  «!x  moolha  after  the  or- 

OMTgia:  Code  1882,  g  1689  (p).  ganixation  of    the    new  corporation,  on 

niinoil:  2  AnnoL  Stats.  IBBB,  p.  1907.      complying  with  ihe  terms,  and  conditions, 

Indiana;  2  R.  S.  1888,  s;  3937,3938,     be  entitled  to  the  beneEta  of  the  plan  of 

3946.    The  statnte  implies  that  the  new    organization ;  but  he  has  no  ri(;bts  after 

company  is  not  liable  for  the  debts  of  the     the  lapae  of  such   time.    The  rights  of 

old  nnleas  it  assumes  tbem.    I.ake  Erie    itockbolden  are  ahaotatel;  barred  and 

&  W.  Ry.  Co.  H.  Griffin,  92  Ind.  487.  cut  off  by  the  forMlosnre  and  sale  except 

lova;  Code  1880,  g  1086.  as  preaerred  by  the  plan  of  reorganiia- 

Kansai ;  Comp.  Law)  1S8S,  ch.  84,  S5     l^on.  Vatable  e.  New  York,  L.  E.  ft  W. 

61,  G22».  R.  R.  Co.  96  N.  r.  49.    In  the  sane  case, 

Eenhuky:  O.  S.  1881,  pp.  9IT,  1004.        when  before  the  Snpieme  Conrt  ia  1B8I, 

Haiiw :  R.  8.  1883,  ch.  SI,  H  ^>  ^     ''  ^^  beld  that.  If  the  plan  of  oi^snin- 

105-107.  tion  ittetf  contemplates  the  limitation  of 
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the  time  within  which  the  stockholders 
might  accept  it,  and  no  time  was  actually 
fixed  as  contemplated,  the  statutory  lim- 
itation  of  six  months  does  not  apply,  and 
the  new  organization  has  no  power  to 
limit  the  time.  9  Abb.  N.  C.  271.  For 
other  phases  of  the  same  case  see,  also, 
11  Abb.  N.  C.  133. 

Horth  Carolina:  Code  1883,  ch.  49;  § 
1936. 

Ohio :  I  R.  S.  1880,  f  §  3393-3399. 

South  Cazolina :  G.  S.  1882,  §§  1420- 
1424. 

88 


Tennesiee :  Code  1884,  §  1258. 

Texas :  Paschal's  Dig.  1866,  p.  820,  arts. 
49 1 2, 49 1 6.  See,  as  to  construction  of  this 
statute,  Witherspoon  v,  Texas  Pacific  B. 
B.  Co.  48  Tex.  309. 

Utah:  2  Comp.  Laws  1888,  §  2573. 

Vermont:  R.  L.  1880,  §§  8461-3475. 

Virginia :  Code  1887,  §  1233. 

West  Virginia :  Code  1887,  ch.  54,  f§ 
72,  73. 

Wifoontin:  B.  S.  1878,  §  1828. 


698 


CHAPTER  XXII. 

FBOCEEDIKGS    IS    BAKEBUPTCY    AND    INSObTBNOI    AGAINST 
COMPANIES:   699-709. 

699.  Railroad  oompaniea  are  within  the  operation  of  the 
late  Bankrupt  Aot  of  the  United  States,  wbicli  in  teciOB  was 
made  to  apply  "  to  all  moneyed,  busiueBs,  or  commercial  corpora- 
tione  and  joint  stock  companiea."  '  It  provided  that  like  proceed- 
ings may  be  bad  and  taken  as  are  provided  in  tbe  case  of  other 
debtors,  either  "  upon  the  petition  of  any  officer  of  such  corpora- 
tion or  company,  duly  authorized  by  a  vote  of  a  majority  of  the 
corporators  at  any  legal  meeting  called  for  the  purpose,  or  upon 
the  petition  of  any  creditor  of  such  corporation  or  company."  Bat 
no  discharge  could  be  granted  to  such  corporation  or  company,  or 
to  any  officer  or  member  of  it.'  The  constitutionality  of  this  act, 
as  applied  to  persons  other  than  merchants  and  traders,  has  been 
called  iu  question,  on  the  ground  that  at  the  time  of  the  adoption 
of  the  Constitution  the  English  system  of  bankrupt  laws  was  lim- 
ited to  such  persons,  and  therefore  it  was  argued  that  tbe  grant  to 
Congress  of  the  power  to  establish  uniform  bankrupt  laws  must 
be  construed  as  limited  to  the  making  of  a  bankrupt  law  which 
should  apply  only  to  the  same  persons.  But  this  limitation  in 
the  English  system  is  a  mere  matter  of  policy,  and  by  no  means 
enters  into  the  nature  of  such  laws.^  This  question  of  constitu- 
tionality is,  however,  no  longer  open  to  discussion.* 

Rsilroad  and  other  private  corporations  are  also,  like  natural 
persons,  severally  subject  to  compulsory  proceedings  in  insolvency 

>  TVinter  v.  Iowa,  M.  &  N.  Pacific  R7.  S.  P.  &  L.  B.  B.  Cq.  i>.  DeUmoie,  114 

Co.  a  Dill.  487 ;  7  N.  B.  Rae.  S89,  ETSI  ;  U.  S.  501. 

/■  re  California  Pacific  It.  R.  Co.  3  Saw-  '  Bauhrupt  Law,  g  5123,  Iter.  Stat,  of 

JOT,  S40 ;  SweatC  v.  Boston,  H.  &  E.  R  B.  U.  8. ;  Bump's  Law  of  Bankruptcy,  lOth 

Co.  3  Cliff.  339;  5  N.  B.  Ree.  S341  Ala-  ed.  791. 

bama&C.  R.R.  Co.  r.  Jones,  5N.B.R«g.  *  Storv's  Com.  on  Const.  §1113. 

97 ;  Adams  if.  Boston,  H.  &  E.  R.  R.  Co.  *  In  rt  California  Pacific  R.   R.  Co. 

4  N.  B.  Reg.  314  ;  Factors'  &  T.  Lia.  Co.  tapra. 
t.  Hnrphj,  111  U.  S.  738 ;  New  Orleans, 
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under  the  state  insolvent  laws,^  or  may  volantarily  take  advan- 
tage of  such  laws.^ 

A  decree  of  a  court  having  jurisdiction  adjudging  a  corpora- 
tion bankrupt  can  only  be  assailed  by  a  direct  proceeding  in  a 
competent  court,  unless  it  appears  that  the  decree  is  void  in  form, 
or  that  due  notice  of  the  petition  was  never  given. ^ 

TOO.  The  Bankrupt  Act  not  inapplioable  to  corporations  on 
the  ground  that  it  provides  no  discharge  for  them.  —  It  has 
also  been  objected  that  the  Bankrupt  Act  is  unconstitutional  so  far 
as  it  applies  to  corporations,  because  it  denies  to  tbem  the  right 
in  any  case  to  obtain  a  discharge.     But  it  has  never  been  decided 
that  ^^  a  law  on  the  subject  of  bankruptcy,  within  the  meaning 
of  the  Constitution,  must  provide  for  the  discharge  of  all  persons 
subject  to  its  provisions."     Mr.  Justice  Hoffman,  of  the  District 
Court   of    the  United   States  for  California,^  in  overruling  this 
objection,  said :  '^  The  books  contain  about  forty  reports  of  such 
cases  in  the  District  and  Circuit  Courts,  and  in  the  Supreme 
Court  of  the  United  States.     In  no  one  has  the  objection  I  have 
been  considering  been  noticed.     I  do  not  claim  that  this  general 
acquiescence  in  the  validity  of  the  law  has  the  authority  of  an 
express  judgment  on  the  point ;  but  surely  such  a  tacit  admission 
and  consent,  semper  ubique  et  ah  omnibus^  are  entitled  to  great 
weight  in  determining  a  doubtful  question  of  constitutional  con- 
struction, even  conceding  this  question  to  be  such.'' 

Inasmuch  as  a  bankrupt  corporation  cannot  be  discharged,  the 
provision  of  the  bankrupt  law,  prohibiting  a  creditor  who  has 
proved  his  debt  from  maintaining  a  suit  therefor,  does  not  apply 
as  against  a  creditor  of  such  corporation.^ 


•r 


701.  Authority  to  present  a  petition  in  behalf  of  the  cor- 
poration. —  In  bankruptcy  proceedings  against  the  Alabama  and 


1  Piatt  r.  New  York  &  Boston  R.  R. 
Co.  26  Conn.  544. 

2  The  iDsolvent  Act  of  MassachasettB, 
from  which  the  National  Bankrupt  Act 
was  for  the  most  part  taken,  applies  to  all 
corporations  of  the  state  except  railroad 
and  banking  companies.  G.  S.  1860,  ch. 
118,  I  113.  A  street  railway  company 
cannot  be  subjected  to  proceedings  nnder 
this  act    Central  Nat.  Bank  v,  Worces- 


ter Horse  R.  R.  Co.  13  AUen  (Mass.), 
105. 

'  Lamp  Chimney  Co.  v.  Brass  ft  Cop- 
per Co.  91  U.  S.  656 ;  Graham  v.  Boston, 
H.  &  E.  R.  R.  Co.  118  U.  S.  161. 

«  In  re  California  Pacific  R.  R.  Co.  3 
Sawyer,  240. 

^  BirmiDgham  Nat.  Bank  v.  Keck,  65 
How.  (N.  Y.)  Pr.  222. 
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Florida  Railroad  Company,  it  was  objected  that  no  officer  of  the 
company  had  been  daly  authorized  by  a  vote  of  the  majority  of 
the  corporators  present  at  a  legal  meeting  called  for  the  purpose 
to  present  any  petition  for  adjudication  of  bankruptcy.  The  Cir- 
cuit Court  of  the  United  States  held,  however,  that  the  proceed- 
ings were  regularly  instituted,  since,  if  any  irregularity  occurred  in 
the  call  for  the  stockholders'  meeting,  by  which  the  direction  was 
given  to  institute  the  proceedings,  it  arose  from  the  contumacy  of 
certain  directors,  who  resigned  their  offices  for  the  purpose  of  em- 
ban*assing  the  stockholders.  The  city  of  Peusacola  owned  more 
than  five  sevenths  of  the  stock  of  the  company,  and  it  was  suffi- 
ciently clear  that  the  city  authorities  took  all  practicable  measures 
for  having  a  fair  stockholders'  meeting  and  vote  on  the  subject ; 
and  that  the  vote  of  the  city  was  positive  in  favor  of  the  bank- 
ruptcy proceedings,  and  of  the  instruction  to  the  president  of  the 
railroad  company  to  institute  them.^ 

The  provisions  in  regard  to  authorizing  proceedings  in  bank- 
ruptcy apply  only  to  voluntary  proceedings.  No  vote  of  the  cor- 
porators is  necessary  to  authorize  counsel  to  appear  for  a  corpo- 
ration and  consent  to  an  adjudication  of  bankruptcy,  or  to  admit 
acts  of  bankruptcy  when  involuntary  proceedings  against  it  have 
been  commenced  by  a  creditor.  In  such  case  the  usual  course  is 
adopted,  and  the  case  proceeds  as  in  ordinary  cases  when  legal 
measures  are  instituted  against  corporations.  They  have  the 
power  to  appear  by  counsel,  and  counsel  have  the  power  to  admit 
facts  and  to  bind  corporations  in  the  same  manner  as  they  do  in 
other  suits.^ 

Upon  the  filing  of  a  petition  in  bankruptcy  agiunst  a  railroad 
company  by  creditors  the  court  has  authority  to  inquire  into  the 
value  of  securities  held  by  the  petitioning  creditors  and  others,  in 
order  to  ascertain  whether  the  petitioners  hold  provable  claims  to 
the  amount  required  by  the  Bankrupt  Act.^ 

Service  of  the  petition  in  bankruptcy  upon  a  corporation  is 
made  personally,  by  delivering  a  copy  of  the  petition  and  order  to 
show  cause  to  its  head  or  principal  officers,  or  by  leaving  the  or- 

^  Davis  V.  Railroad  Co.  I  Woods,  661,  <  7n  re  California  Pacific  R.  R.  Co.  3 

per  Bradley,  Circait  Justice.  Sawjer,  240 ;  In  re  Osage  Yallej  ft  Sa 

2  Leiter  v.  Republic  F.  Ids.  Co.  7  Hiss.  Kansas  R.  R.  Ca  9  N.  B.  R.  S81. 
26. 
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der  at  the  principal  place  of  basiness  of  the  corporation,  which, 
within  the  meaning  of  the  law,  is  its  *^  usual  place  of  abode.'*  ^ 

702.  After  bankruptcy  proceedings  have  been  commenced 
against  a  railroad  corporation  in  one  of  two  states  in  which 
it  has  a  place  of  business,  and  under  the  laws  of  which  it  is  char- 
tered, these  proceedings  should  be  allowed  to  proceed  to  their 
final  conclusion  without  the  interference  of  the  District  Court  of 
the  other  state.  The  Boston,  Hartford  and  Erie  Railroad  Com- 
pany was  chartered  by  the  State  of  Connecticut,  and  afterwards 
received  a  grant  of  corporate  privileges  from  the  State  of  Massa- 
chusetts. The  company  was  adjudged  bankrupt  in  the  latter 
state,  and  subsequently  proceedings  in  bankruptcy  were  com- 
menced in  Connecticut.  The  creditor  on  whose  petition  the  adju- 
dication had  been  made  in  Massachusetts  petitioned  the  District 
Court  in  Connecticut,  alleging  that  the  proceedings  in  Connec- 
ticut were  collusive,  and  would  prejudice  the  creditors  of  the  com- 
pany, and  embarrass  the  settlement  of  the  estate,  and  praying  to 
be  allowed  to  appear  and  defend  against  the  petition,  and  for  fur- 
ther relief. 

This  petition  was  dismissed  by  the  District  Court  in  Connec- 
ticut, which  proceeded  to  adjudicate  the  corporation  bankrupt. 
Upon  a  petition  of  review  the  Circuit  Court  of  the  United  States 
held  that  this  petition  should  have  been  entertained  ;  that  the 
facts  set  forth  warranted  the  creditor's  intervention,  and  that  the 
District  Court  for  Massachusetts  should  be  permitted  to  exercise 
the  jurisdiction  it  had  acquired,  and  that  the  proceedings  in  the 
District  Court  for  Connecticut  should  be  stayed.^ 

^  In  re  California  Pacific  R.  H.  Co.  3  oat  this,  it  is  difficult  to  see  how  the  law 

Sawyer,  240-  can  be  safely,  uniformly,  and  legally  ad- 

^  In  re  Boston,  II.  &  E.  R.  R.  Co.  9  ministered.  On  the  appointment  of  an 
filatchf.  101,  109.  Judge  Woodruff,  de-  assignee,  all  the  property  of  the  bank- 
livering  the  opinion  of  the  court,  said :  "  I  rupt  is,  by  express  terms,  vested  in  him 
am  of  opinion  that,  in  the  absence  of  any  by  the  assignment  made,  and  such  assign- 
express  proTision,  it  would  be  the  duty  ment  relates  back  to  the  commencement 
of  the  other  district  courts  to  yield  the  of  the  proceedings.  When,  therefore,  one 
control  and  direction  of  the  entire  pro-  court,  having  jurisdiction,  has  adjudged 
ceeding  to  that  one  whose  jurisdiction  was  a  debtor  a  bankrupt,  appointed  an  as- 
first  invoked,  and  whose  power  is  ample  signee,  and  executed  the  assignment, 
to  accomplish  all  the  purposes  of  the  law,  nothing  of  the  property  of  the  bankrupt 
and  protect  the  rights  of  all  parties  in-  remains  to  him  to  be  taken  or  adminis- 
teiested,  under  the  authority  of  the  same  tered  by  another  tribunal.  All  is  vested 
act  which  governs  each  of  them.    With-  in  the  assignee  appointed  by  the  other,  as 
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Whether  the  bankrupt  company  was  to  be  regarded  as  a  single 
corporation,  or  as  two  corporations  united  in  interest,  haying  one 
and  the  same  corporators,  the  same  creditors,  and  the  same  prop- 
erty, the  District  Court  for  Massachusetts,  having  first  acquired 
jurisdiction  of  the  case,  should  be  permitted  to  retain  jurisdiction 
until  the  proceedings  should  be  closed.  The  proceedings  in  the 
District  Court  for  Connecticut  need  not  be  necessarily  dismissed ; 
but  if  not  dismissed  must  be  stayed. 

Whether  the  insolvency  courts  of  a  state  have  jurisdiction  of 
a  consolidated  corporation  formed  in  part  of  railroad  companies 
originally  organized  under  the  laws  of  other  states,  the  consolida^ 
tion  having  been  efiEected  by  concurrent  legislation  of  the  several 
states  in  which  the  entire  line  of  road  was  located,  is  a  different 
and  more  difficult  question.^  It  would  seem  that  such  courts 
would  have  no  jurisdiction  of  the  companies  organized  in  other 
states,  and  holding  property  in  them  by  virtue  of  such  organiza- 
tion, except  so  far  as  these  courts  could  reach  the  property  and 
franchises  in  other  states  through  the  jurisdiction  and  control  of 
the  courts  over  the  officers  of  the  consolidated  company. 

703.  All  the  franchises  of  a  railroad  corporation  that  are 
transferable  pass  to  the  assignee  under  the  assignment.  The 
franchise  to  be  a  corporation  is  not  transferable,  and  does  not 
pass  to  the  assignee,  and  he  cannot  pass  it  to  a  purchaser  at  a 
bankruptcy  sale ;  but  a  grant  by  a  municipal  corporation  to  a 
railway  company,  of  a  right  of  way  through  certain  streets  of  the 
city  or  town,  is  a  franchise  which  passes  to  the  assignee  in  bank- 
ruptcy, and  may  be  sold  by  him  as  an  essential  part  of  the  road.' 

704.  A  rcdlroad  company  is  not  a  *'  banker,  broker,  mer- 
chant, trader,  manufacturer,  or  miner,"  within  the  terms  of  the 
Bankrupt  Act,  providing  that  the  fraudulent  stopping  of  pay- 
ment by  any  person  included  in  any  one  of  these  classes,  or  the 
stopping  or  suspension  and  non-resumption  of  payment  by  any 
person  included  in  any  of  these  classes  of  his  commercial  paper 
for  fourteen  days,  though  not  fraudulent,  shall  be  acts  of  bank- 
ruptcy.* 

of  the  time  when  the  first  petition  was  ^  New  Orleans,  S.  F.  &  L.  B.  R.  Co.  r. 

filed."  Delamore,  114  U.  S.  501. 

^  See  Flatt  v.  N.  T.  &  Boston  R.  R.  Co.  *  Winter  v.  Iowa,  M.  &  N.  P.  By.  C6. 

26  Conn.  544.  2  Dill.  487. 
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706.  Whether  preoedenoe  will  be  sriven  to  foreclosure  suits 
or  to  proceedinffs  in  bankruptcy  depends  upon  the  discretion  of 
the  court  in  view  of  the  circumstances  of  the  case.  The  Lake  Su- 
perior Ship  Canal,  Railroad,  and  Iron  Company  having  executed 
four  successive  mortgages  of  its  canal  and  property,  the  trustee 
under  the  first  mortgage  filed  a  bill  in  equity  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Michigan  to  fore- 
close the  mortgage,  and  to  this  bill  the  company  and  the  subse- 
quent mortgagees  were  made  parties.  A  receiver  was  appointed 
in  this  suit,  and  authority  given  him  to  create  an  indebtedness 
which  should  be  a  first  lien  upon  the  property.  The  second  and 
third  mortgagees  soon  afterwards  filed  bills  in  the  same  court  to 
foreclose  these  mortgages,  without  first  obtaining  leave  of  court. 
The  mortgagor  was  then  adjudged  bankrupt  and  assignees  ap- 
pointed, who  by  supplemental  bills  were  made  parties  to  the  sev- 
eral foreclosure  suits.  Subsequently  the  trustee  under  the  fourth 
mortgage  filed  a  bill  to  foreclose  that  mortgage  in  the  Bank- 
ruptcy Court.  The  assignees  objected  to  the  maintenance  of  the 
suits  by  the  subsequent  mortgagees,  because  they  were  already 
impleaded  in  the  suit  on  the  first  mortgage,  and  their  rights 
could  be  adjusted  in  that  suit ;  and  moreover  the  amount  of  the 
prior  lien  being  in  doubt,  and  having  been  put  in  issue  by  the 
pleadings,  it  would  be  impossible  to  make  a  proper  decree  under 
either  of  the  subsequent  bills.  The  assignees  therefore  filed  an 
original  bill  in  the  Circuit  Court,  which  had  for  its  object  a  sale 
of  the  mortgaged  premises  free  of  liens  and  the  ascertainment  of 
the  rights  of  the  various  parties  interested  in  the  proceeds,  and 
their  distribution  accordingly.  The  proceedings  in  the  foreclos- 
ure cases  were  stayed.  The  question  then  arose  whether  the  fore- 
closure suits  should  be  permanently  stayed,  or  whether  the  equi- 
ties of  the  parties  should  be  worked  out  in  those  suits,  or  some 
one  of  them.^ 

In  regard  to  the  subsequent  foreclosure  suits  the  court  was  of 
opinion  that  they  should  not  be  prosecuted  without  leave  of  court, 
and  that  such  leave  should  not  be  granted,  inasmuch  as  the  relief 
sought  could  be  had  in  the  pending  litigation.  A  strong  prefer- 
ence was  expressed  for  continuing  the  working  of  the  causes  in 
the  hands  of  the  mortgagees,  whose  interests  were  greater  than 

1  Sutherland  v.  Lake  Superior  S.  0.,  R.  R.  &  L  Co.  1  Cent  Law  Joar.  127 ;  9  N. 
B.  R.  298,  307. 
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those  of  the  assignees ;  and  for  making  the  suit  on  the  first  mort- 
gage the  means  of  working  out  the  rights  and  remedies  of  all 
parties. 

The  court,  however,  declared  its  power  to  order  all  matters 
pending  in  the  several  foreclosure  suits  in  that  court  to  be  ad- 
judicated in  an  original  suit,  commenced  in  that  court  by  the 
assignees  in  bankruptcy ;  that  it  was  a  question  of  practice  and 
convenience  whether  the  conrt  would  take  the  one  course  or  the 
other.  The  court  might  also  entertain  a  bill  by  the  asaignees 
in  bankruptcy  against  the  several  lien>holders  to  ascertain  the 
amounts  due,  and  to  sell  the  property  free  of  incumbrances.  The 
power  exercised  in  the  Court  of  Bankruptcy,  to  sell  mortgaged 
property  free  from  all  incumbrances,  is  but  an  instance  of  the 
exercise  of  a  power  familiar  to  a  court  of  chancery.^ 

706.  The  Bankmptoy  Court  has  no  authoril^  to  take  prop- 
ertjr  out  of  the  possession  of  a  receiver  appointed  ander  order 
of  a  state  court  in  chancery,  in  proceedings  for  foreclosure  pre- 
vious to  the  commencement  of  proceedings  in  bankruptcy.  The 
possession  of  the  receiver  in  such  case  is  the  possession  of  the 
mortg^ees,  and  cannot  be  interfered  with  without  liquidating 
the  debt.  The  trustees  of  the  first  mortgage  of  the  Alabama  and 
Florida  Railroad  Company,  on  the  first  day  of  Jane,  1867,  filed 
a  bill  to  foreclose  it  in  a  county  court  oF  the  State  of  Florida, 
and  on  the  eleventh  day  of  the  following  month  a  receiver  was 
appointed,  who  took  possession  of  the  railroad  and  mortgaged 
property.  Two  days  after  the  appointment  of  the  receiver  the 
company,  by  its  officers,  filed  a  petition  in  bankruptcy,  and  was 
adjudged  bankrupt  by  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Florida,  and  subsequently  an  assignee 
was  appointed.  On  hia  application  the  District  Coort  ordered 
the  mortg^ed  property  to  be  taken  out  of  the  hands  of  the  re- 
ceiver and  delivered  to  the  assignee,  by  the  United  States  mar- 
shal. Afterwards,  in  February,  1868,  the  same  court  ordered  the 
property  to  be  sold  as  perishable  property.  The  sale  took  place 
on  the  twenty-fifth  day  of  Marcti  following,  the  trustees  of  the 
mortgage  giving  public  notice  that  they  claimed  the  proceedings 
to  be  illegal.  The  purchasers  of  the  road  organized  a  new  corpo- 
ration under  the  name  of  the  Pensacola  and  Louisville  Railroad 
1  Bee,  ftUo,  Ellb  f.  Boabm,  H.  &  E.  R.  R.  Co.  107  Mm*.  1, 3!. 
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Company.  The  trustees  and  receiver  then  filed  a  petition  in  the 
Circuit  Court  of  the  United  States  for  a  revision  of  the  proceed- 
ings of  the  District  Court.  The  circuit  justice,  Mr.  Bradley, 
made  a  decree  declaring  the  taking  of  possession  of  the  property 
by  the  assignee  to  be  illegal,  and  setting  aside  the  order  of  the 
District  Court  requiring  the  receiver  to  surrender  the  property. 
The  question  whether  the  sale  in  bankruptcy  should  be  set  aside 
was  reserved,  and  after  argument  was  now  decided ;  the  sale  being 
set  aside,  and  the  purchase  money  paid  to  the  assignee  ordered  to 
be  returned.^ 

707.  For  what  amount  a  holder  of  bonds  as  collateral  may 
prove.  —  When  a  company  has  pledged  its  own  mortgage  bonds 
for  a  debt  of  a  less  amount,  upon  a  winding  up  of  the  company, 
the  holder  is  entitled  to  receive  dividends  on  the  whole  amount 
expressed  to  be  secured  by  the  debentures  pari  passu  with  the 

1  Davis  V.  Railroad  Co.  1  Woods,  661,  the  petitioners  gave  notice  at  the  time  of 
665.  Mr.  Justice  Bradley,  delivering  the  the  sale  that  it  would  be  subject  to  their 
opinion  of  the  court,  said :  "  The  respon-  lien,  the  assignee  and  the  purchasers  did 
dents'  assignee  contended  that  the  sale  not  act  on  this  view.  The  latter  never 
should  stand  although  the  order  of  sale  intended  to  purchase  subject  to  the  lien, 
was  illegal.  I  do  not  think  so  in  such  a  but  clear  of  the  lien.  Had  the  receiver 
case  as  this.  It  is  analogous  to  that  of  a  sold  the  property  subject  to  the  lien  of 
sale  by  a  sheriff  on  execution  against  A.  the  first  mortgage,  the  amount  bid  for  it 
of  property  belonging  to  B.  The  sale  is  by  thp  respondents  would  have  been  pay- 
void.  The  owner  may  recover  his  property  able  by  them,  and  would  have  been  a 
of  the  purchaser.  So  may  the  trustees  proper  asset  of  the  bankrupt  company's 
in  this  case.  They  ought  not  to  be  com-  estate.  But  as  they  did  not  sell  it  in  that 
pellcd  to  take  the  proceeds  arising  from  manner,  but  sold  it  as  unincumbered  prop- 
the  unlawful  sale.  Their  rights  might,  erty,  so  far  as  the  first  mortgage  was  con- 
in  this  way,  be  wholly  sacrificed.  .  .  .  cemed,  and  as  that  was  a  clear  mistake. 
The  question  then  arises  as  to  the  dispo-  since  the  first  mortgage  was  a  valid  lien 
sition  to  be  made  of  the  pnrchase  money  and  absorbed  the  entire  property,  the  sale 
paid,  or  secured  to  be  paid,  by  the  respon-  ought  to  be  held  invalid,  and  the  proceeds 
dents.  The  purchasers  insist  that  it  should,  of  the  sale  ought  to  be  returned  to  the 
be  returned ;  the  assignee,  that  it  should  purchasers.  This  is  clearly  the  justice  of 
be  retained  by  him  for  the  benefit  of  the  the  case,  and  in  my  judgment  the  law  is 
general  creditors.  From  an  examination  not  contrary  thereto."  See,  also,  Suther- 
of  the  evidence  it  seems  clear  that  the  as-  land  v.  Lake  Superior  S.  C,  R.  R.  &  I.  Co. 
signee  assumed  to  sell  the  property  clear  1  Cent.  L.  J.  127 ;  9  N.  B.  Reg.  298,  S07  ; 
of  the  mortgage.  He  did  not  profess  to  Myer  v.  Crystal  Lake  P.  &  P.  Works,  14 
sell  the  mere  equity  of  redemption.  The  N.  B.  Reg.  9 ;  Freeman  v.  Fort,  lb.  46 ; 
respondents  in  their  answer  claim  that  High  on  Receivers,  §§  52,  53.  But  see, 
the  sale  was  made  free  from  the  lien  of  contra,  In  re  Merchants'  Ins.  Co.  3  Biss. 
the  mortgage.  They  claim  that  the  mort-  162. 
gage  was  void.    And  whilst  it  is  true  that 
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holders  of  the  other  debentures ;  bat  of  course  is  not  to  receive 
more  in  the  whole  than  what  is  due  upon  the  original  debt  with 
interest.^  The  debenture  holder  could  not  otherwise  reach  his 
share  of  the  property  mortgaged,  as  to  which  he  had  priority  over 
other  creditors.^ 

A  creditor  holding  the  guaranty  of  a  third  person  may  proTe 
his  claim  in  full  against  the  principal  debtor  without  surrendering 
the  guaranty.^  The  dividend  received  in  respect  to  the  amount 
guaranteed  goes  to  reduce  the  claim  against  the  guarantor.^ 

708.  Fraudulent  mortgagees  allowed  to  prove  their  actual 
advances  as  an  unsecured  debt.  —  A  mortgage  given  by  a  rail- 
road company  to  an  association  organized  as  a  corporation  whose 
declared  object  was  ^'  the  completion  and  ownership  "  of  such  rail- 
road, and  of  which  association  the  president  and  vice-president  of 
the  railroad  company  were  secret  members,  was  held  to  be  con- 
structively fraudulent  by  reason  of  the  trust  relations  between  the 
parties  to  it,  and  in  view  of  the  effect  on  the  company  and  its 
creditors  of  giving  judicial  sanction  to  the  transaction  ;  but  upon 
the  bankruptcy  of  the  railroad  company  the  association  was  al- 
lowed to  prove  the  amount  actually  advanced  by  the  association 
in  money  to  the  company  as  an  unsecured  debt.^ 

709.  Bankruptcy  proceedings  against  a  railroad  company 
should  be  dismissed  when  its  stockholders  have  in  good  faith 
purchased  nearly  all  the  floating  debt  of  the  company,  and  are 
willing  to  give  proper  security  for  the  payment  of  the  balance  of 
such  indebtedness.  It  being  evidently  for  the  best  interest  of  all 
parties,  and  the  desire  of  a  large  majority,  that  the  corporation 
shall  be  managed  by  its  own  officers,  the  court  will  not  retain  the 
custody  and  control  of  its  property  in  order  to  assist  a  few  object- 
ing creditors  to  coerce,  their  claims.  For  such  purposes  the  Bank- 
ruptcy Court  has  full  equitable  jurisdiction.^ 

1  In  re  Hegent's  Canal  Iron  Works  Co.        «  Raikes  v.  Todd,  8  Ad.  &  El.  S46. 

L.  R.  3  Ch.  D.  4.3 ;  Jerome  v.  McCarter,  *  Kappuer  t;.  St.  Louis  &  St.  J.  B.  R. 

94  U.  S.  734,  740.  Abs'd,  3  Dill.  228. 

2  Per  Colt,  J.,  in  Third  Nat.  Bank  v.  *  In  re  Indianapolis,  C.  &  La  Fayette 
Eastern  R.  R.  Co.  122  Mass.  240.  R.  B.  Co.  5  BisB.  287. 

*  In  re  Anderson,  7  Bias.  238. 
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ACCOMMODATION  PAPER,  when  binding  upon  corporation,  226. 
ACCOUNTS  of  receivers.     See  Receivbbs,  531^40. 
ADVANCES  by  oflScers  of  corporation  for  preservation  of  property  not 
entitled  to  priority,  588. 

by  creditor  to  preserve  property  have  no  priority,  572. 
AFTER-ACQUIRED  PROPERTY  may  be  embraced  in  a  statutory 
mortgage,  42. 

may  be  charged  on  what  principle,  91-98. 

how  regarded  at  law,  91. 

how  regarded  in  equity,  92. 

in  Louisiana,  not  subject  to  mortgage,  92. 

railroad  company  may  include  in  mortgage,  93. 

not  necessary  to  describe  specifically,  94. 

railroad  regarded  as  an  entire  thing,  95,  96. 

covered  under  implied  authority  to  mortgage,  95. 

doctrine  that  it  passes  as  incident  to  franchise,  96,  97. 

not  applicable  to  mortgages  of  divisions  of  road,  98. 
WhM  terms  sufficient  to  include,  99-113. 

word  '^  undertaking  *'  may  have  the  effect,  99. 

whether  branch  road  might  be  included  as,  100. 

new  location  of  road  covered  as,  101. 

lien  takes  effect  upon  as  soon  as  acquired,  101. 

operation  of  mortgage  upon  may  be  limited,  102. 

land  not  within  the  terms  of  the  mortgage,  103. 

personalty  not  within  the  terms  of  mortgage,  104. 

land  grant  which  corporation  has  no  power  to  accept,  105. 

land  grant  not  yet  earned,  106. 

lease  may  be  included  in  mortgage,  107. 

mortgage  of  does  not  include  a  lease  made  by  the  mortgagor,  108. 

enumeration  of  some  articles  excludes  others,  109. 

capital  stock  of  another  company,  110. 

iron  rails  not  laid  down.  111. 

fuel  for  use  of  road,  112. 

office  furniture  suitable  for  company,  113* 
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AFTER-ACQUIRED  PROPERTY  (continued). 
Mortgages  attach  to,  stibject  to  existing  liensj  114-120. 

does  not  apply  to  parts  of  permanent  structure,  115. 

character  of  fixtures  may  be  determined  by  agreement,  116. 

subject  to  vendor's  for  unpaid  purchase  money,  117. 

bought  under  conditional  sale,  118. 

verbal  agreement  does  not  constitute  lien  upon,  118. 

obtained  through  fraud  not  subject  to  mortgage,  119. 

when  junior  mortgagees  take  subject  to  prior  mortgage  of,  120. 
ALABAMA,  statute  authorizing  railroad  mortgages,  27  n. 

legal  nature  of  rolling  stock  in,  126. 

statute  relating  to  car  trusts,  129. 

statute  organizing  purchasers  at  foreclosure  sale  into  new  corpora- 
tion, 698. 
ALTERATION  of  negotiable  bonds.     See  Bonds,  211-216. 
APPEAL  from  final  decrees,  420-423. 

by  receiver  from  decree  affecting  his  account,  540. 

from  decree  fixing  compensation  of  trustees,  574. 
ARKANSAS,  statute  authorizing  railroad  mortgages,  27  n. 

rolling  stock  is  personal  property  in,  151. 

statute  for  organizing  purchasers  of  railroad  at  foreclosure  sale  into 
corporation,  698. 
ASSIGNEE  of  claims  has  same  equities  as  assignor,  605. 
ATTORNEY.    See  Counsel. 

BANKRUPTCY,  proceeding  against  corporations,  699-709. 
railroad  companies  within  the  Bankrupt  Act,  699. 
although  it  provides  no  discharge,  700. 
authority  to  present  petition  for  corporation,  701. 
of  railroad  corporation  existing  in  several  states,  702. 
all  transferable  franchises  pass  to  assignee,  703. 
railroad  company  does  not  become  bankrupt  by  stopping  payment, 

704. 
whether  foreclosure  proceedings  have  precedence  to,  705. 
court  cannot  take  property  out  of  possession  of  receiver,  706. 
for  what  amount  holder  of  bonds  as  collateral  may  prove  in,  707. 
fi'audulent  mortgagee  may  prove  actual  advances  as  unsecured  debt, 

708. 
proceedings  should  be  dismissed  when,  709. 
BONDHOLDERS  are  represented  by  the  trustees  in  suits  affecting  tlie 

security,  294. 
may  sue  when  trustees  fail  or  refuse  to  act,  295. 
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BONDHOLDERS  {continued). 

may  compel  mortgage  trustees  to  take  possession,  298. 

notice  to  trustees  is  generally  notice  to,  299. 
when  not  notice  to,  300. 

statutes  authorizing  nomination  of  new  trustees  by,  312,  316. 

may  maintain  foreclosure  suit  when,  388,  389. 

provision  for  foreclosure  on  election  of  a  majority  of,  389. 

must  sue  in  behalf  of  all  the  bondholders,  392,  396. 

not  necessary  that  all  should  actually  join,  392. 

holding  bonds  as  collateral  may  sue,  394. 

to  whom  mortgage  is  made  directly  must  all  join,  396. 

not  necessary  parties  defendant  to  foreclosure  suit,  398. 

filing  bill  for  common  benefit  of  all  entitled  to  costs,  title  fees,  and 
expenses,  576. 

rights  not  affected  by  reorganizations  without  consent,  618. 

may  maintain  action  for  an  accounting,  619. 

acquires  no  greater  rights  by  staying  out  of  reorganization,  620. 

fraudulent  sale  by,  will  be  set  aside,  656. 

may  become  purchasers  at  foreclosure  sale,  659. 

after  foreclosure  cannot  claim  interest  in  reorganized  company,  691. 
30NDS  which  are  a  charge  upon  the  property  are   equitable  mort- 
gages, 35. 

when  terms  of  differ  from  those  of  mortgage,  66. 

should  be  fully  described  in  mortgage,  58. 

provision  in,  for  conversion  into  stock,  62. 

convertible  into  stock  after  limit  of  capital  is  reached^  62. 
Of  corporations  secured  by  mortgage,  169-221. 

formalities  in  making  and  issuing,  169-183. 

debt  secured  is  usually  a  bond,  169. 

may  be  a  lien  without  a  mortgage,  170. 

imply  a  seal,  171. 

how  far  formalities  as  to  making  are  binding,  172. 

whether  stockholders'  vote  is  essential  to  issue,  173. 

an  unusual  requirement  is  directory  only,  174. 

bond  fide  holder  may  presume  requirements  are  complied  with, 
174. 

issued  ultra  vires,  175. 

requirements  as  to  election  of  officers,  176. 

knowledge  of  irregularity  of  issue,  177. 

issued  under  a  voidable  contract,  178. 

not  void  by  reason  of  being  secured  by  void  mortgage,  179. 

certificate  indorsed  upon,  construed  with,  180. 

627 


e  la  to  Seettona. 

BONDS  (eontimud). 

not  property  until  they  have  been  issued,  161. 

under  first  nwrtg^e  hare  priority  of  bonds  preriously  issued  under 

second  mort{|^i;e,  182. 
cannot  be  impaired  by  legislative  enactment,  1S3. 
NegoliahUUif  of  corporate  b<mdi,  184-210. 
usually  made  negotiable  in  form,  184. 
although  under  seal,  185. 
this  rule  prevails  even  in  Illinois,  186. 
although  overdue  coupons  are  attached,  188. 
when  pnrchaserfi  are  not  bondjide  holders  for  value,  189. 
althoagh  convertible  into  stock,  190. 

negotiability  destroyed  if  payment  subject  to  contingencies,  191. 
negotiability  of  registered  bonds,  192. 

negotiability  not  affected  by  r«quirement  of  sinking  fond,  193. 
not  negotiable  are  merely  cboses  in  action,  194. 
notice  to  purchaser  of  suspicious  circumstance,  194. 
referring  to  mortage  affected  by  its  statements,  136. 
word  "  consolidated  "  puts  purchaser  upon  inquiry,  196> 
with  payee  in  blank  may  be  filled  by  bolder,  197. 
subject  to  be  called  at  stated  times,  198. 
payable  to  "  assigne,"  199. 
rights  <rf  bon&fide  purchaser  of,  200. 

when  taken  in  payment  for  goods,  201. 

purchaser  after  maturity  not  bon&fide  holder,  203. 

when  overdue,  203. 

when  pledged  for  loan  to  maker,  204. 
presumption  of  issue  dmultaneonsly  with  mortgage,  205w 
persona  buying  directly  from  corporation,  206. 
whether  restrictions  bind  purchasers,  207. 
purchasers  with  notice  of  an  authorized  issue,  208^ 
authority  of  ofBcer  presumed,  209. 
certificate  of  trustee  essential  to  validity,  210. 
Incomplete  and  altered,  211-216. 

not  entitled  to  privileges  of  negotiable  paper,  211. 
must  be  complete  when  issued,  212. 
place  of  payment  left  blank,  211,  212. 
over-issue  of,  213. 

numbering  of  gives  no  preference,  214. 
presumed  that  all  are  issued  at  same  time,  215. 
alteration  of  number  immaterial,  216. 
Remediea  vpon,  217-223. 
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BONDS  (corUinued). 

allegations  when  money  was  borrowed  for  specified  purpose,  217. 

deposit  for  payment  equivalent  to  a  tender,  218. 

illegally  issued  cannot  be  enforced,  219. 

relief  in  equity  for  lost  or  destroyed,  220. 

liability  of  seller  of  void  bonds,  220. 

who  may  enforce  right  of  conversion  into  stock,  221. 

non-resident  stockholders  not  taxable,  222. 

taxation  of  bonds  of  road  lying  in  two  states,  222. 

holder  cannot  enforce  contract  made  by  corporation  with  anothert 
223. 
Unsecured,  of  corporations,  224-234. 

implied  power  of  corporations  to  issue,  224. 

issued  in  acknowledgment  of  corporate  debt,  224. 

statutory  or  debenture  bonds  in  England,  225. 

prohibition  against  issuing  notes  as  money,  233. 

income  bonds  do  not  prevent  the  making  of  a  mortgage,  234. 

suit  at  law  upon  mortgage  bonds,  340. 
BOOK  DEBTS  may  be  mortgaged,  74. 
BOOKS  and  accounts  of  receivers  in  custody  of  the  law,  531. 
BRANCH  RAILROADS  do  not  pass  by  mortgage  of  main  line,  70. 

may  be  covered  by  mortgage  of  after-acquired  property,  100. 

CALIFORNIA,  statute  authorizing  railroad  mortgages,  27  n. 

rolling  stock  is  personal  property  in,  152. 

enforcement  of  executions  against  railroads  in,  478. 
CALLED  BONDS,  interest  on,  257. 
CALLS  ON  STOCKHOLDERS  not  subject  to  mortgage  without  legis- 

lative  authority,  69. 
CANAL  BOATS,  whether  they  pass  as  appurtenant  to  railroad,  73. 
CAPITAL  STOCK  of  another  company  when  included  in  mortgage,  110. 
CAR  TRUST  contracts,  128-136. 
CERTIFICATE  indorsed  on  mortgage  bonds  to  be  construed  with  them, 

180. 
CHANGE  OF  ROUTE,  mortgage  covers,  71. 

statutes  respecting  in  Ohio  and  Iowa,  71. 

mortgage  of  after-acquired  property  may  cover,  101. 
CHANGES  in  form  and  amount  of  debt,  319-326. 
CHARTER,  effect  of  forfeiture  on  a  mortgage,  26. 
CHATTEL  MORTGAGE,  mortgage  of  rolling  stock  need  not  be 

corded  as,  138. 
COAL,  wood,  &c.,  when  subject  to  mortgage,  79. 

629 


INDEX. 

Bef erence  Is  to  Sectionf. 

COLLATERAL  bonds  in  distribution  of  proceeds  of  foreclosure  sale,  648. 

for  wbat  amount  proof  in  bankruptcy  may  be  made,  707. 
COLORADO,  statute  authorizing  railroad  mortgages,  27  n. 
COMITY  between  courts  as  to  receivers,  472. 
COMMON  CARRIERS,  mortgage  trustees  operating  railroad  are,  307. 

whether  receivers  are  liable  as,  for  negligence  of  employees,  502-^16. 

liability  of  trustees  in  possession  as,  578. 

claims  against,  not  operating  expenses,  603. 
COMPENSATION  of  receivers.     See  Receiveks,  531-640. 

of  trustees,  573,  574. 
COMPROMISE  agreements  of  mortgage  creditors  of  corporations.     See 

Reorganization,  616-638. 
CONDITIONAL  SALES  v>f  rolling  stock  of  railroads,  128-135. 
validity  of,  128. 

rolling  stock  contracts  are  in  effect,  129. 

nature  and  effect  of  car  trust  contracts,  130. 

priority  of  title  under,  131. 

validity  determined  by  lex  rei  sitce,  135. 

stipulation  as  to  time  of  passing  title  bmding,  376. 
CONDITIONS  for  payment  of  purchase  money,  37. 
CONFIRMATION  by  legislature  of  mortgages  made  without  authority, 

6,14. 
CONNECTICUT,  statute  authorizing  railroad  mortgages,  27  n. 

provisions  as  to  mortgages  of  rolling  stock  in,  153. 

statute  respecting  rights  of  railroad  mortgage  trustees,  316. 
CONSIDERATION,  what  sufficient  for  upholding  a  mortgage,  45. 
CONSOLIDATION,  effect  upon  bonds  of  roads  consolidated,  196. 

of  railroad  companies,  effect  upon  jurisdiction,  361-367,  468. 

whether  it  works  dissolution  of  old  companies,  362. 

of  stock  of  companies  does  not  make  them  one,  363. 

new  company  is  successor  of  old,  364. 

assumption  by  new  company  of  debts  of  old,  365. 

does  not  make  new  company  identical  with  old  as  regaids  executory 
contracts,  366. 

sale  of  consolidated  road  under  foreclosure,  635. 
CONSTRUCTION,  of  various  provisions  of  corporate  mortgages,  49-64. 

statutory  provisions  become  a  part  of  the  contract,  50. 

whole  debt  due  upon  any  default,  51. 

mortgagee  after  default  not  compelled  to  receive  payment,  52. 

of  the  word  maturity,  53. 

principal  may  become  due  upon  default,  54. 

of  provisions  restricting  forfeiture  of  credit,  65. 
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CONSTRUCTION  (cantimied). 

when  terms  of  mortgage  and  those  of  bonds  differ  as  regards  for- 
feiture of  credit,  56. 
when  specific  demand  of  interest  necessary  to  work  a  forfeiture  of 

credit,  57. 
power  reserved  to  dispose  of  property  not  necessary  for  use,  59. 
power  reserved  to  create  a  prior  lien,  60. 
provision  for  payment  of  taxes  by  mortgagor,  61. 
provision  for  conversion  of  bonds  into  stock,  62. 
reforming  mortgage,  63. 
recording  mortgage,  64. 
CONTEMPT  OF  COURT,  interference  with  receivers,  497. 

threats  of  strikers,  498. 
CONTRACTORS,  equities  of,  584-588. 

CONTRACTS,  though  payable  to  bearer,  not  necessarily  negotiable,  195. 
of  corporation  with  another  cannot  be  enforced  by  another  in  his 

name,  223. 
subsequent  to  mortgage  not  binding  upon  mortgagee,  612-615. 
for  carrying  not  binding  upon  mort^gee,  612. 
for  payment  of  renfnot  binding  upon  mortgagee,  614. 
CORPORATIONS,  having  no  public  functions  have  an  implied  power  to 
mortgage,  5. 
manfacturing,  may  mortgage  their  property,  5. 
steamship,  may  mortgage  their  property,  5. 
express  power  of  to  mortgage  negatives  implied  power,  6. 
unless  restrained  by  their  objects  may  mortgage  like  individuals,  19. 
may  borrow  as  individuals  do,  19. 
unless  restricted  as  to  purposes  or  amounts,  20. 
may  borrow  from  directors,  22. 

though  insolvent  may  borrow  for  debts  and  expenses,  23. 
may  be  estopped  to  set  up  defence  of  tdtra  vires,  24. 
generally  impose  formalities  in  making  and  issuing  securities,  172. 
formality  of  stockholders'  vote  for  issuing  bonds,  173. 
special  and  unusual  requirements  as  to  obligations,  174. 
requirements  as  to  election  of  officers,  176. 
Implied  power  to  issue  negotiable  paper,  224-229. 
in  England  decisions  against  such  power,  225. 
may  issue  accommodation  paper,  226. 
paper  given  to  prosecute  unauthorized  business,  227. 
ZFnsecured  bonds  of,  230-234. 
implied  power  to  issue,  230,  231. 
statutory  bonds  and  debentures  in  England,  232. 
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CORPORATIONS  (continued). 

prohibition  against  issaing  notes  for  circulation,  233. 

income  bonds,  234. 
Jurisdiction  of  state  and  federal  courts  over,  350-360. 

amenable  to  process  only  in  state  where  created,  350. 

foreign  to  any  state  to  which  they  nowise  owe  their  existence,  351. 

may  be  made  answerable  to  suit  by  statute,  352. 

conclusively  presumed  to  be  citizens  of  the  state  of  incorporation, 
354. 

citizenship  of,  based  on  that  of  corporators,  354. 

stockholders  presumed  to  be  citizens  of  state  of  incorporation,  354. 

existing  in  several  states,  subject  to  federal  jurisdiction,  358,  468. 
court  in  either  state  has  jurisdiction,  359. 

cannot  themselves  obtain  appointment  of  receivers  of,  429. 

not  liable  for  injuries  after  receiver  has  assumed  possession,  517. 

otherwise  if  receiver's  possession  is  not  exclusive,  518,  519. 

receivers  in  possession  not  agents  of,  522. 

organization  of  purchasers  at  foreclosure  sales  into  new,  695-698. 
COUNSEL,  fees  of,  allowed  out  of  fund  in  court,  536-^538,  595. 

salary  of,  is  operating  expense,  595. 
COUPONS,  overdue  do  not  alone  discredit  a  bond,  188-204. 

long  overdue  is  a  circumstance  of  suspicion,  188. 

in  what  terms  expressed,  235. 

may  be  signed  by  fac-simile  of  autograph,  235. 
NegotiabilUy  of  238-245. 

to  bearer  are  in  effect  promissory  notes,  238. 

negotiable  although  payee  not  named,  239. 

may  be  rendered  non-n^otiable  by  terms  of  bond  or  mortgage,  240. 

detached  from  bonds  subject  to  rules  of  negotiable  paper,  241. 
are  still  a  lien  under  the  mortgage,  241. 

not  payable  to  bearer  or  order  are  not  negotiable,  242* 

overdue  subject  to  defences  and  equities,  243. 

when  considered  due,  244. 

entitled  to  days  of  grace,  245. 

otherwise  in  Massachusetts  by  statute,  246. 
Order  ofpai^ment  of  247-255. 

should  be  paid  in  order  they  fall  due,  247. 

overdue  entitled  to  no  priority,  248. 

taken  up  by  third  person  when  not  entitled  to  share  in  seoorily,  249. 

paid  when  called  in  and  cancelled,  249. 

guaranteed  by  another  corporation,  250. 
entitled  to  payment  from  surplus,  251. 
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COUPONS  (continued). 

when  a  transfer  rather  than  payment  presamed,  252. 

a  question  of  fact  rather  than  law,  253. 

money  deposited  to  pay  not  liable  to  attachment,  264. 

funded  interest  bonds  secured  by  the  mortgage,  255. 
Overdue  interest  upon,  256-260. 

lost,  recovery  upon,  220,  256. 

when  interest  upon  recoverable  without  presentation,  258. 
Suits  upon,  261-267. 

holder  may  sue  without  producing  bond,  261. 

when  authority  to  issue  should  be  alleged,  261. 

not  negotiable,  should  be  sued  in  name  of  bondholder,  262. 

when  they  import  no  promise  to  pay,  262. 

when  existence  of  net  revenues  should  be  alleged,  263. 

where  privilege  is  received  to  issue  scrip  for  interest,  264. 

plea  of  statute  of  limitations,  267. 

when  statute  begins  to  run  against,  267. 

when  may  be  preferred  in  distribution  of  proceeds  of  foreclosure 
sales,  647. 
CREDITORS,  general,  remedy  of  against  corporation,  380. 

unsecured,  not  proper  parties  to  foreclosure  suit,  408. 
no  equities  in  favor  of,  549,  602. 

DAKOTA,  statute  authorizing  railroad  mortgages,  27  n. 

provisions  as  to  mortgages  of  rolling  stock  in,  154. 
DEBENTURE,  nature  and  form  of  used  in  England,  32,  232. 

mortgages  not  accompanied  by  bonds,  68. 

bonds,  negotiability  of,  184. 
DEBT,  due  upon  any  default,  51. 

mortgagee  cannot  be  forced  to  receive  till  maturity,  52. 
Changes  inform  and  amount  of,  319-326. 

substitution  of  new  bonds,  319. 

surrender  of  bonds  and  acceptance  of  other  securities,  320. 

amount  cannot  be  enlarged,  321. 

without  consent  of  subsequent  incumbrancers,  322. 

extension  of  time  of  payment,  323. 

purchase  of  bonds  under  sinking  fund  provision,  324. 

company  purchasing  and  reissuing  its  own  bonds,  325. 
DECREES,  in  foreclosure  suits.    See  Foreclosure  Suits,  417-421. 
DEIED,  of  corporation,  who  may  execute,  45-49. 

seal  not  conclusive  that  corporation  executed  it,  46. 
DEFAULT,  provision  that  whole  debt  shall  become  due  upon,  51,  389. 
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aa  to  principal  before  time  named  for  pajmentf  54. 

boatees  have  no  right  to  waive  withont  consent,  292. 

must  be  shown  in  foreclosure  suit,  381. 

in  interest  though  principal  not  dae,  382. 

when  demand  of  interest  necessary,  383. 

mortg^es  generally  proride  for,  384. 

Boit  may  be  brought  immediately  after,  385. 
DEFENCES  to  foreclosure  suits.    See  Foreclosure  Sdtts,  414-416. 
DELA.WABE,  no  general  statute  anthorizing  railroad  mortgages,  27  n. 
DIRECTORS,  may  loan  to  their  corporations  and  take  securities,  22. 

fraudulent  mortg^^  by,  22. 

may  authorize  execution  of  corporate  mortgi^es,  45. 

where  consent  of  stockholders  required,  45. 

may  purchase  at  foreclosure  sale,  655. 
DISTRIBUTION  of  proceeds  of  foreclosure  sale.    See  FoBBCLOStrsE, 

645-650. 
DISTRICT  OF   COLUMBIA,  etatnte  anthoriung  rulroad  mortgages. 

27  rt. 
DITCH,  mortg^e  of,  does  not  cover  a  new  independent  ditch,  71. 
DIVISION  OF  EARNINGS,  doctrine  of,  589-611. 

EARNINGS  of  rtulroads  when  covered  by  mortgage.   See  Incohb,  80-90. 
EMINENT  DOMAIN,  lands  acquired  by  right  of  can  be  mor^i^ed  only 
by  statutory  authori^,  3. 

lands  not  acquired  by  can  be  mortgaged,  12.  ^ 

EMPLOYEES,  equities  of  agiunst  existing  mor^;i^;es,  579. 

grounds  upon  which  preference  is  given  to,  580. 

meritorious  character  of  dums  of,  581. 

cl^ms  of  sometimes  assumed  as  matter  of  policy,  582. 

preference  never  given  to  as  a  legal  riglit,  583. 
EQUITABLE  MORTGAGES,  what  corporate  mortgagee  are,  33-38. 

a  contract  to  ^ve  a  mortgage  constitutes,  34. 

bonds  providing  that  they  shall  be  a  lien  are,  35- 

informal  agreements  may  be,  35. 

agreements  to  set  apart  specific  property  are,  36. 

must  arise  by  contract  or  necessary  implication,  37. 

arising  from  condition  to  pay  purchase  money,  37. 
EQUITIES  arising  subsequently  to  mortgages  do  not  affect  them,  679- 
614. 

employees  have  none  in  preference  to  mortgagees,  584-688. 

of  contractors  and  material-men  for  sapplies,  684. 
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EQUITIES  (eantinued). 

of  claims  for  o])eratiiig  expenses,  589-611. 
under  subsequent  contracts  and  leases,  612-614. 
subject  to  liens  at  law  in  distribution  of  proceeds  of  sale,  645. 
EXECUTION  of  corporate  mortgage,  45-49. 
directors  may  authorize,  45. 
must  be  in  name  of  the  corporation,  47. 
of  mortgage  with  usual  provisions,  implied  authority  for,  48. 
EXECUTION,  LEVY  OF  upon  rolling  stock  not  allowed,  140-144. 
policy  of  the  law  as  to  in  Pennsylyania,  141. 

in  Kentucky,  142. 

in  Tennessee,  143. 

in  New  Jersey,  144, 145. 

in  New  York,  146. 

in  Ohio,  147. 

in  New  Hampshire,  148. 

in  Massachusetts,  149,  157. 
franchises  and  property  of  railroad  company  not  liable  to  without 

authority,  372. 
mortgage  does  not  exempt  personal  property  from,  373. 
what  mortgaged  property  exempted  from  execution,  374. 
personal  property  subject  to  in  Minnesota,  375. 
what  is  proper  remedy  of  judgment  creditor,  377. 
statutory  provisions  regarding,  378. 

cannot  be  made  against  property  in  hands  of  receivers,  496,  606. 
EXTENSION  of  time  of  payment  of  prior  mortgage,  323. 

FIXTURES,  what  railroad  property  passes  as,  70-74. 

track  laid  for  permanent  use,  75. 

side  tracks  may  be,  75. 

material  for  use  in  repairing  road,  76. 

iron  safe  not  attached  to  freehold,  77. 

iron  planing-machine,  77. 

tools  and  implements  in  workshops,  77. 

cast^ff  articles,  broken  wheels,  rails,  &c.,  78. 

coal,  wood,  oil,  &c.,  79. 
RoUing  stock  regarded  as,  136-144. 

actual  fastening  to  freehold  not  necessary,  137. 
FLORIDA,  statute  authorizing  railroad  mortgages,  27  n. 

provisions  as  to  mortgages  of  rolling  stock  in,  155. 

organization  of  purchasers  at  foreclosure  sale  into  new  corporation, 
698. 
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FORECLOSURE  of  railroad  mortgages  nsnallj  effected  in  equity,  29. 

under  provision  for  forfeitare  of  credit,  55. 

sale  of  railroad  mnning  through  several  states,  360. 
Sale  of  entire  propertr/,  634-638. 

when  deed  contemplates  but  one  sale,  634. 

special  provision  by  statute  for  s^e  of  whole  property,  634  fu 

sale  of  consolidated  road,  635. 

sale  of  road  built  by  new  company,  636. 

sale  of  specific  property  subject  to  a  separate  incnmbrance,  637. 

sale  upon  default  in  interest  only,  638. 
Conduct  of  Bale,  639-640. 

officer  conducting  sale  must  use  discretion,  639. 

mortgage  trustee  may  use  his  discretion  as  to  sale,  640. 

time  and  manner  of  making  in  £[ansas,  640  n. 
What  franchises  pa^8  by,  641-644. 

franchise  to  be  a  corporation  does  not  pass,  641. 

land  occupied  by  railroad  but  not  paid  for  does  not  pass,  642. 

interest  on  purchase  money,  643. 

purchaser  subject  to  jurisdiction  of  court,  644. 
Distribution  of  proceeds  of  sale,  645-650. 

liens  at  law  have  precedence  of  equities,  645. 

every  bond  entitled  to  a  pro  rata  share,  646. 

whether  coupons  may  be  preferred,  647. 

rights  of  holders  of  bonds  as  collateral,  648. 

stockholders  entitled  to  nothing,  649. 

surplus  belongs  to  corporation,  650. 
Setting  aside  of  sale,  651-669. 

proceedings  for,  must  be  within  reasonable  time,  651« 

single  stockholder  may  maintain  bill  for,  652. 
not  after  confirmation  of  sale,  653. 

by  reason  of  fiduciary  relation  of  purchaser,  654. 

a  director  may  purchase,  655. 

made  by  bondholder  in  fraud  of  other  bondholders,  656. 

mortgage  trustee  cannot  properly  purchase,  657. 

except  in  pursuance  of  a  provision  in  a  mortgage,  658. 

bondholders  and  creditors  may  purchase,  659. 

solicitor  of  railroad  may  purchase,  660. 

sale  assented  to  cannot  be  questioned,  661. 

inadequacy  of  price  not  sufficient  ground,  66?. 

made  by  conspiracy  of  officers  and  others,  663. 

for  fraud  in  notice,  664. 

sale  before  default  passes  only  mortgage  title,  666. 
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FORECLOSURE  (eantinued). 

parties  to  suit  to  set  aside  sale,  666. 

compensation  to  purchaser  for  improvements,  667. 

objections  based  upon  errors  in  decree,  668. 

legislature  cannot  confirm  fraudulent  sale,  669. 
FORECLOSURE  SUIT,  court  first  assuming  jurisdiction  retains  it,  368. 

court  having  control  of  main  suit  has  control  of  receiver,  369. 

proceedings  in  second  suit  while  first  is  pending,  void,  370. 

pending  in  state  court  when  no  bar  to  suit  in  federal  court,  371. 
Default  must  be  showny  381-385. 

must  be  set  forth  in  bill,  381. 

where  interest  is  due  but  not  the  principal,  382,  385. 

when  demand  of  interest  necessary,  383. 

to  be  continued  for  a  period  named,  384. 
Parties  plaintiff  in^  386-397. 

mortgagee  must  be  plaintiff  although  he  has  no  interest,  386. 

a  single  bondholder  may  be,  388. 

although  the  mortgage  provides  for  foreclosure  by  trustee,  389. 

holder  of  bonds  payable  to  bearer  may  maintain,  390. 

not  necessary  that  all  bondholders  join,  392. 

single  bondholder  must  sue  in  behalf  of  all,  389,  392. 

single  bondholder  cannot  maintain  suit  for  himself  alone,  393. 

one  holding  bonds  as  collateral  may  maintain,  394. 

trustees  may  come  in  after  bondholders  have  filed  bill,  395. 

all  bondholders  to  whom  mortgage  is  made  directly  must  join,  396. 

by  bondholders  prevents  running  of  statute  of  limitations,  397. 
Parties  defendant  in,  398—413. 

bondholders  are  not  necessary  parties,  398. 

whether  a  state  having  a  statutory  lien  should  be  joined,  399. 

whether  the  United  States  can  be  made  a  party,  400. 

a  subsequent  mortgagee  not  joined  is  not  bound,  401. 

when  trustees  of  second  mortgage  are  necessary  parties,  402. 

subsequent  judgment  creditors  should  be  joined,  403. 

prior  mortgagees  not  proper  parties,  404. 

when  foreclosure  is  sought  subject  to  prior  liens,  405. 

when  prior  mortgagee  of  part  of  property  may  be  joined,  406. 

mortgagee  of  a  distinct  portion  of  the  road  not  a  necessary  party, 
406. 

priority  of  title  may  be  tried  in  such  suit,  407. 

unsecured  creditors  not  proper  parties,  408. 

temporary  receiver  not  a  necessary  party,  409. 

individual  stockholders  not  allowed  to  be  parties,  410. 
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FORECLOSURE  SUIT  (continued). 

stockholders  may  intervene  in  cases  of  frand,  411. 

questions  between  co-defendants  cannot  be  decided,  412. 

strangers  to  a  caose  cannot  be  heard  in  it,  413. 
Defences  tOy  414-416. 

same  as  those  to  suits  upon  the  bonds,  414. 

answer  not  allowed  after  long  delay,  414. 

one  who  has  assumed  a  mortgage  cannot  contest  it,  415. 

subsequent  contracts  of  the  company  cannot  be  set  up,  416. 
Decrees  in^  417-424. 

may  be  for  sale  of  railroad  situate  in  several  states,  417. 

by  consent  are  subject  to  control  of  court,  418. 

when  beyond  scope  of  bill  not  binding,  419. 

fixing  amount  due  are  final,  420. 

in  matter  distinct  from  general  litigation^  421. 

should  name  upset  price,  422. 

court  may  delay  sale,  423. 

liability  on  supersedeas  bond,  424. 

confirming  sale  are  final,  644. 

whether  precedence  will  be  given  to  proceedings  in  bankruptcy,  705. 
FORFEITURE  OF  CHARTER  on  failure  of  railroad  company  to  com- 
plete its  road,  26. 
FORFEITURE  OF  CREDIT,  whole  debt  may  become  due  upon  any 
default,  51. 

construction  of  the  word  "  maturity,"  53. 

principal  may  become  due  before  time  named  for  its  payment,  54. 

restrictions  in  regard  to  may  not  prevent  foreclosure,  55. 

when  there  is  a  difference  between  the  terms  of  the  mortgage  and 
those  of  the  bonds  in  regard  to,  56. 

a  specific  demand  of  interest  may  be  necessary  to  work,  57. 
FORM  of  corporate  mortgages,  28-32. 

of  mortgage  deed  in  England,  32. 

of  bond  used  in  England,  32. 
FORMALITIES  in  making  and  issuing  corporate  bonds,  169-183. 
FRANCHISES  OF  CORPORATIONS,  transferable  only  by  legisla- 
tive authority,  1-26. 

legislative  authority  essential  to  mortgages  of,  3. 

authority  to  mortgage  need  not  be  given  in  express  terms,  7. 

transferred  by  mortgage  do  not  include  the  franchise  to  exist,  16. 

what  are  included  in  a  corporate  mortgage,  16. 

what  property  passes  as  appurtenant  to,  70. 

mortgage  trustees  in  possession  may  use,  301. 
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FRANCHISES  OP  CORPORATIONS  (cantinued). 

sold  under  foreclosare  not  sabject  to  redemption,  336. 

not  subject  to  sale  on  execution  without  legislative  authority,  372. 

what  pass  by  foreclosure  sale,  641-644. 

what  right  of  waj  passes  by  foreclosure  of  railroad,  642. 

effect  of  sale  of  under  foreclosure,  670-694. 
FRAUD,  property  acquired  through  not  covered  by  mortgage,  119. 

in  foreclosure  sales  ground  for  setting  aside,  651-669. 
FU£L  for  use  on  road,  when  subject  to  mortgage,  79. 

whether  covered  by  mortgage  of  after-acquired  propeiiy,  112. 
FUNDED  INTEREST  BONDS,  256. 

FUTURE  CALLS  cannot  be  mortgaged  without  express  authority,  69. 
FUTURE  PROPERTY,  mortgage  of,  91-121. 

GARNISHMENT,  funds  in  possession  of  officers  and  agents  not  subject 

to,  379. 
GEORGIA,  no  general  statute  authorizing  railroad  mortgages,  27  n. 

the  enforcement  of  executions  against  railroads  in,  378. 

provisions  for  incorporating  purchasers,  698. 
GRACE,  interest  coupons  entitled  to,  245. 

otherwise  in  Massachusetts,  by  statute,  246. 
GUARANTY  of  the  payment  of  interest  of  bonds,  250. 

nature  of  the  contract,  268-279. 

is  a  secondary  and  contingent  obligation,  268,  275. 

the  degree  of  diligence  required  of  holder,  269. 

of  principal  debt  and  of  its  incident  interest,  270. 

consideration  for,  270. 

of  prompt  payment  of  principal  or  interest,  270. 

guarantor  not  bound  by  change  in  terms  of  bond,  271* 

principal  creditors  entitled  to  benefit  of,  272. 

of  negotiable  bond,  is  itself  negotiable,  273. 

when  not  provable  in  bankruptcy,  274. 
or  in  schemes  of  liquidation,  274. 

corporations  cannot  enter  into  without  authority,  280. 

authority  for  need  not  be  expressly  conferred,  281. 

right  to  enter  into  may  be  implied,  282. 

railroad  company  may  make  of  municipal  aid  bonds,  284. 

when  a  representation  of  in  bonds  of  another  company  binding, 
285. 

when  corporation  estopped  to  claim  the  contract  ^dtra  vireSy  286. 

HOTEL  used  in  connection  with  a  railroad,  70. 
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ILLINOIS,  statate  auihorizing  railroad  mortgages,  27  n. 

doctrine  as  to  nature  of  rolling  stock  in,  139, 151. 

corporate  mortgage  bonds  to  bearer  negotiable,  186. 

provisions  for  incorporating  purchasers,  698. 
INADEQUACY  OF   PRICE  not  sufficient  ground  for  setting  aside 

foreclosure  sale,  662. 
INCOME,  when  covered  by  railroad  mortgage,  80-90. 

not  while  company  remains  in  possession,  80. 

subject  to  garnishment  while  company  in  possession,  80. 

after  the  appointment  of  a  receiver,  82. 

future  not  subject  to  mortgage  as  against  creditors,  83. 

only  net,  covered  by  mortgage  while  mortgagor  in  possession,  85. 

in  hands  of  treasurer  when  possession  is  taken,  86. 

in  hands  of  station  agent,  86. 

mortgage  held  to  cover  in  exceptional  cases,  87. 

estimate  for  a  section  of  a  road,  88. 

receiver  may  be  appointed  to  secure,  444. 
INCOME  BONDS,  issuing  of,  234. 

suits  upon,  265. 

corporation  bound  to  keep  account  of  earnings,  265. 

company  may  change  condition  of  property,  266. 
INCOME  MORTGAGE,  misapplication  of  income  enjoined,  89. 
INCOMPLETE  BONDS.    See  Bonds,  211-216. 
INDIANA,  statute  authorizing  raih*oad  mortgages,  27  n. 

statute  relating  to  foreclosure  sales  of  railroads,  634. 

organization  of  purchasers  of  railroad  at  foreclosure  sale  into  new 
corporation,  698. 
INDORSEMENT,  nature  of  contract  of,  268. 

how  it  differs  from  a  guaranty,  268. 

of  railroad  bond,  276. 

a  state  is  bound  by  its  indorsement  of  bonds,  277. 

indorser  of  state  bonds  is  bound  though  bonds  be  void,  278. 

presumed  regular  in  hands  of  bond  fide  holder,  279. 

corporations  cannot  enter  into  without  authority,  280. 

of  securities  taken  in  usual  course  of  business,  283. 

ultra  vires,  corporation  estopped  to  set  up,  286. 
INJUNCTION,  threatened  injury  may  be  restrained  by,  345. 

general  creditors  cannot  obtain  against  executing  a  mortgage,  346. 

restraining  suits  in  foreign  courts  against  receivers,  488. 
INSOLVENCY  proceedings  against  railroad  companies.     See  Bakk- 
BUPTCY,  699-709. 
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mSOLYENT  CORPORATION  may  borrow  to  pay  debts  and  expenses, 
23. 

appointment  of  receivers  of,  446,  457,  603. 
INTEREST,  the  contract  to  pay,  235-237. 

when  demand  of,  necessary  to  work  a  forfeiture,  57. 

in  what  terms  expressed,  235. 

overdue  entitled  to  no  priority,  248. 

recoverable  on  overdue  coupons,  256. 
without  demand  of  payment,  256. 

upon  called  bonds,  257. 

none  upon  coupons  when  there  were  funds  at  place  of  payment,  268. 
when  bondholder  absent  from  country,  259. 

rate  of  interest  after  maturity  of  bond  or  coupon,  260. 

on  purchase  money  at  foreclosure  sale,  643. 
IOWA,  statute  authorizing  railroad  mortgages,  27  n. 

provisions  as  to  mortgages  of  rolling  stock  in,  156. 

provisions  for  incorporating  purchasers,  698. 

JUDGMENT.  CREDITOR,  appropriate  remedy  of,  ag^nst  corporation, 
377. 
subsequent,  should  be  made  parties  to  foreclosure  suit,  403. 
may  have  receiver  appointed,  434,  455. 
JUDGMENTS,  against  receivers  for  injuries  and  losses  not  preferred  to 
mortgages,  560,  603. 
for  goods  lost  in  transportation  when  regarded  as  an  expense  of  num* 
agement,  603. 
JURISDICTION,  of  state  and  federal  courts  of  suits  against  corpora- 
tions, 350. 
foreign  corporation  not  amenable  to  process,  35(X 
what  corporations  are  foreign  to  the  jurisdiction,.  351. 
of  foreign  corporations  having  agency  in  stotev  352. 
foreign  corporations  may  by  statute  be  made  answerable  to  suit, 

352. 
citizenship  of  corporations  as  regards  the  federal  courts,  354. 
doctrine  of  citizenship  based  on  that  of  the  corporators,  354. 
for  the  purpose  of  federal  jurisdiction  a  cocporation  is  a  citizen  of  the 

state  that  created  it,  354.  .•  .    ' 

of  federal  courts  of  suits  by  citizen  of  either  state,  355. 
federal  courts  have  jurisdiction  of  suits  against  municipalities,  356. 
none  of  suits  between  states  and  their  own  corporations,  357. 
of  suits  against  railroad  companies  chartered  by  several  states,  358. 
court  in  either  state  has  jurisdiction  of  entire  line,  369. 
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JURISDICTION  {continued). 

throngh  jurisdiction  of  the  mortgagor  and  mor^;agee,  court  may  com- 
pel sale  of  entire  line,  360. 

independent  suits  may  be  prosecuted  in  each  state,  360. 
Effect  of  consolidation  of  railroad  companies  upon,  361-367. 

consolidated  company  deemed  the  same  as  each  of  the  old,  361. 

two  states  may  by  concurrent  legislation  create  one  corporate  body, 
361. 

whether  a  consolidation  works  a  dissolution  of  the  old  companies, 
362. 

effect  of  consolidation  of  stock  of  companies,  363. 

consolidated  company  is  the  successor  of  each  of  the  old  companies, 
364. 

when  new  company  assumes  the  debts  of  the  old,  365. 

consolidated  company  not  entitled  to  an  exemption  from  bizalaon, 
367. 
Cases  of  concurrent  jurisdiction,  368-371. 

court  which  first  assumes  jurisdiction  retains  it,  368. 

cannot  be  taken  away  by  subsequent  proceedings  in  another  court, 
368. 

court  haying  control  of  main  suit  has  control  of  receiver,  369. 

proceedings  in  second  suit  void,  370. 

suit  in  state  court  no  bar  to  suit  in  federal  court,  371. 
Of  receivers.    See  Regbivebs,  461-473. 

of  court  over  purchasers  at  foreclosure  sales,  644. 

in  bankruptcy  of  railroads  organized  in  several  states,  702. 

XANSAS,  statute  authorizing  railroad  mortgages,  27  n. 

statute  providing  for  sale  of  railroad  as  an  entirety,  634. 

organization  of  purchasers  at  foreclosure  sale  into  new  corporation, 
698. 
KENTUCKY,  rolling  stock  not  subject  to  execution  in,  142. 

provisions  for  enforcing  executions  against  railroads  in,  378. 

statutory  provisions  as  to  foreclosure  sale  of  railroad,  634. 

statute  organizing  purchasers  at  foreclosure  sale  into  corporation,  698. 

« 

LACHES,  in  proceedings  to  set  aside  a  fraudulent  sale,  651. 
LAND  GRANTS  may  be  mortgaged  without  statutory  authority,  12. 

mortgage  of  by  corporation  having  no  power  to  accept,  105. 

not  yet  earned,  mortgage  of,  106. 
LANDS  not  connected  with  railroad,  whether  covered  by  mort^;age,  72. 

after-acquired,  when  not  wiUiin  terms  of  mortgage,  103. 
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LAW  OF  PLACE  of  payment  governs  as  to  interest,  237. 
LEASE  of  railroad  after  the  execution  of  a  mortgage,  81. 

may  be  included  in  mortgage  of  after-acquired  property,  107. 

by  mortgagor  not  included  in  mortgage  of  after-acquired  property, 
108. 

mortgage  trustees  in  possession  of  nulroad  may  make,  304. 

subsequent  to  mortgage  not  binding  upon  mortgagee,  451,  612-615. 

prior  to  mortgage,  when  binding  upon  mortgagee,  614. 

relation  of  receiver  to,  456,  482,  483. 

receiver  may  be  authorized  to  take,  548. 
LEGISLATIVE  AUTHORITY  essential  to  a  mort^;age  of  franchises, 
1-26. 

the  English  doctrine,  1. 

the  American  doctrine,  2. 

railroad  companies  within  the  rule,  3. 

doctrine  denied  in  Maine,  3  n.,  19. 

other  companies  having  public  duties  within  the  rule,  3. 

general  authority  to  convey  does  not  gpive  authority  to  mortgage,  4. 

corporations  having  no  public  functions  not  within  the  rule,  5. 

expressly  conferred  negatives  implied  authority,  6. 

need  not  be  given  in  express  terms,  7. 

to  transfer  property  confers  power  to  mortgage,  7. 

may  apply  to  property  and  not  to  franchises,  8. 

scope  and  purpose  of  power  must  be  regarded,  9. 

for  the  purpose  of  constructing  a  railroad  gives  no  power  to  secure 
the  debt  of  another,  10. 

necessarj  for  mortgages  of  corporate  property,  when,  11. 

not  necessary  for  mortgaging  surplus  land,  12. 

to  mortgi^e  authorizes  a  mortgage  of  part  of  a  road,  13. 

mortgage  without  may  be  ratified,  14. 

mortgage  without  does  not  work  dissolution  of  corporation,  15. 

less  stringent  rule  as  to  the  power  to  mortgage,  17. 

the  rule  denied  in  a  few  instances,  18. 

coupled  with  a  condition  for  the  benefit  of  the  state,  26. 

forfeiture  of  charter  of  corporation,  26. 
Oeneral  statutes  atUhorizing  railroad  mortgages^  27. 

essential  to  mortgages  of  calls  on  shareholders,  69. 

required  for  indorsements  and  guaranties  by  corporations,  280-286. 
need  not  be  conferred  by  express  statute,  281. 

cannot  confirm  fraudulent  foreclosure  sale,  669. 
LESSEE  in  possession  should  be  party  to  suit  for  appointment  of  receiver, 
478. 

648 


INDEX. 

ReCerenoe  Is  to  Sectloii«« 

LESSOR  of  railroad  may  mortgage  the  rent-charge,  90« 
LLOYD'S  BONDS,  nature  and  validity  of,  21. 
LOST  BONDS,  reKef  in  equity  for,  220. 

payment  of  indenooiity  for,  327. 
LOST  COUPONS  recovered  on  tender  of  indemnity,  256. 
LOUISIANA,  statute  authorizing  railroad  mortgages,  27  n. 

MAINE,  statute  authorizing  railroad  mortgages,  27  n, 

statute  respecting  duties  and  choice  of  mortgage  trustees,  316. 

statute  organizing  purchasers  at  foreclosure  sale-of  railroad  into  cor- 
poration, 698. 
MARYLAND,  statute  authorizing  nulroad  mortgages,  27  n. 

provisions  for  incorporating  purchasers,  698. 
MASSACHUSETTS,  statute  authorizing  railroad  mortgages,  27  n. 

rolling  stock  subject  to  attachment  in,  149, 157. 

statute  respecting  choice  and  duties  of  mortgage  trustees,  316. 

provisions  for  incorporating  purchasers,  698. 
MATERIAL<-MEN,  equities  of,  584^88. 
MATURITY,  meaning  of  word  as  applied  to  bonds,  53. 

« 

MICHIGAN,  statute  authorizing  railroad  mortgages,  27  n. 

statute  organizing  purchasers  of  railroad  at  foreclosure  sale  into  cor- 
poration, 698. 
MINNESOTA,  statute  authorizing  railroad  mortgages,  27  n. 

provisions  as  to  mortgages  of  rolling  stock  in,  158. 

personal  property  of  railroad  may  be  seized  on  execution,  375. 

statute  organizing  purchasers  at  foreclosure  sale  of  railroad  into  new 
corporation,  698. 
MISSISSIPPI,  enforcement  of  executions  against  railroads  in,  378. 

organization   of    purchasers   at   foreclosure   sale  into  corporation. 
698. 
MISSOURI,  statute  authorizing  railroad  mortgages,  27  n. 

rolling  stock  is  personal  property  in,  151. 
MONTANA,  statute  authorizing  railroad  mortgages,  27  n. 

provisions  as  to  mortgages  of  rolling  stock,  159. 
MORTGAGEE,  in  a  strict  mortgage  holds  the  1^  title,  31. 

in  statutory  mortgage  substituted  by  agreement,  44. 

cannot  be  forced  to  receive  payment  till  maturity,  52. 

no  claim  to  rents  under  lease  made  after  the  mortgage,  81. 

not  entitled  to  earnings  after  appoinment  of  receiver,  82. 

junior,  subject  to  prior  mortgage,  120. 

necessary  plaint  to  f  oredosnre   suit  though  having  no  interest, 
386. 
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MORTGAGEE  (continued). 

sabseqaent  not  boand  unless  party  to  foreclosure,  401. 

prior,  neither  necessary  nor  proper  parties  to  a  foreclosure  suit, 

404. 
not  affected  by  judgment  against  receiver  for  negligence  of  employees, 

669,  660,  603. 
priority  of  right  over  subsequent  equities,  612-616. 
MORTGAGES    OF    CORPORATE     PROPERTY    AND    FRAN- 
CHISES, authority  to  make,  1-26. 
may  be  valid  in  part  and  in  part  void,  8,  10. 
made  without  authority  may  be  good  as  an  equitable  charge,  9. 
must  be  within  the  terms  of  the  authority  to  mortgage,  10.  **» 

statutory  and  general  power  to  mortgage,  10. 
of  corporate  property  essential  to  the  use  of  the  franchise,  11. 
of  land  not  acquired  by  right  of  eminent  domain,  12. 
of  part  of  a  railroad,  13. 
made  without  authority  may  be  ratified,  6,  14. 
a  less  stringent  rule  as  to  authority  to  make,  17. 
the  necessity  of  statutory  authority  denied  in  a  few  instances,  18. 
may  be  void  while  the  debts  secured  are  valid,  20. 
by  insolvent  corporation,  23. 

statutes  authorizing,  of  railroads  in  the  several  states,  27. 
Form  and  construction  ofy  28-64. 
usually  in  form  of  trust  deeds,  28. 
usually  contain  power  of  sale,  29. 
informally  executed  give  equitable  rights,  36. 
execution  of  may  be  authorized  by  directors,  46. 
ratification  of,  49. 

should  fully  describe  the  bonds  secured,  68. 
reservation  of  power  to  dispose  of  useless  property,  69. 

to  create  a  prior  lien,  60. 
provision  for  payment  of  taxes  in,  61. 
reformation  of,  63. 
Property  covered  by,  66-90. 
of  the  undertaking,  66-69. 
equitable  rights  of  action  may  be  subjects  of,  74. 
cover  what  personal  property  as  fixtures,  76-79. 
cover  income  in  what  cases,  80-90. 
equitable  when  instrument  intended  as  a  mortgrage,  33. 

arising  from  contract  to  give  mortgage,  34. 

arising  from  bonds  and  agreements,  36. 

must  have  some  foundation  in  contract,  37. 
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MORTGAGES  OF  CORPORATE  PROPERTY,  ETC.  (ewUinued). 
Of  afiefHicquired  property f  91-98. 
at  law,  91. 
in  equity,  92. 
may  be  limited  as  regards  after-acquired  property,  102. 
when  after-acquired  land  not  within  terms  of,  103. 
when  after-acquired  personidty  not  within  terms  of,  104. 
inyalidity  of  does  not  render  yoid  the  bonds  secured,  179. 
a  general  creditor  cannot  prevent  execution  of,  346. 
MUNICIPAL  CORPORATIONS,  subject  to  suit  in  federal  courts,  36& 

NEBRASKA,  statute  anthorisdng  railroad  mortgages,  27  n. 

rolling  stock  is  personal  property  in,  151. 

provisions  as  to  recording  railroad  mortgages  in,  160. 
NEGLIGENCE  of  employees,  receiver*s  liabiHty  for,  502-^16. 
NEGOTIABILITY  of  corporate  bonds,  169-183. 

of  scrip-certificates  of  government  loans,  184, 198. 

of  bonds  under  seal,  185. 

of  bonds  convertible  into  stock,  190. 

of  contracts  to  bearer,  194. 

of  bonds  in  blank,  197. 

of  bonds  subject  to  call,  198. 

of  bonds  payable  to  ''  assigns,"  199. 
Of  incomplete  and  altered  bonds,  211-216. 

affected  by  uncertainty  of  amount,  211. 

when  place  of  payment  is  left  blank,  211,  212. 

effect  of  over-issue  of  bonds  upon,  213. 

higher  numbers  give  no  preference,  214. 
Of  interest  coupons,  238-245. 

when  not  made  payable  to  a  particular  person,  239. 

affected  by  the  terms  of  the  bond  or  mortgage,  240. 

when  detached  from  the  bonds,  241. 

not  payable  to  bearer  or  order  not  negotiable,  242. 

overdue  subject  to  defences  and  equities,  243. 

entitled  to  days  of  grace,  245. 

otherwise  in  Massachusetts  by  statute,  246. 
Of  receivers'  certificates,  665,  566. 
NET  EARNINGS,  meaning  of  term,  628-632. 
NEVADA,  statute  authorizing  railroad  mortgages,  27  n. 
NEW  HAMPSHIRE,  statute  authorizing  railroad  mortgages,  27  n. 

legal  nature  of  rolling  stock  in,  148. 

statute  respecting  duties  and  choice  of  mortgage  trustees,  316. 
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NEW  JERSEY,  statate  aathorizing  railroad  mortgages,  27  n. 

nature  of  rolling  stock  in,  144,  145. 

provisions  as  to  recording  railroad  mortgages  in,  161. 

provisions  for  receivers  of  insolvent  corporation,  446. 

provisions  for  receivers  to  operate  railroads,  447. 

statate  organizing  purchasers  at  foreclosure  sale  into  new  corporation, 
698. 
NEW  MEXICO  TERRITORY,  statute  aathorizing  raUroad  mortgages, 

27  n. 
NEW  YORK,  statate  aathorizing  railroad  mortgages,  27  n. 

legal  nature  of  rolling  stock  in,  146. 

provisions  as  to  recording  railroad  mortgages,  162. 

statute  regarding  redemption  of  railroad  mortgages,  337. 

provisions  for  enforcing  executions  against  railroads  in,  378. 

statute  relating  to  foreclosure  sales  of  railroad,  634. 

statate  organizing  purchasers  of  railroad  at  foreclosure  sale  into  cor- 
poration, 698. 
NORTH  CAROLINA,  statute  authorizing  railroad  mortgages,  27  n. 

provisions  for  incorporating  purchasers,  698. 
NOTES.    See  Fbomlssory  Notes,  224-229. 
NOTICE  to  trustees  of  an  incumhrance  affects  the  bondholders,  33. 

of  irregularities  in  the  issue  of  corporate  securities,  177. 

to  trustees  when  notice  to  bondholders,  299. 
when  not,  300. 

to  mortgagor  of  appointment  of  receiver,  454. 

fraudulent,  of  foreclosure  sale,  664. 
NUMBERS  upon  bonds  not  a  material  part  of  them,  214. 

alteration  of  immaterial,  216. 

OFFICE  FURNITURE,  whether  fixtures,  77. 

covered  bj  mortgage  of  after- acquired  property,  113. 
OHIO,  statute  authorizing  railroad  mortgages,  27  n. 
legal  nature  of  rolling  stock  in,  147. 
provisions  as  to  recording  railroad  mortgages  in,  147. 
statate  incorporating  purchasers  of  railroads  at  foreclosure  sale,  698. 
OPERATING  EXPENSES,  equities  of  claims  far,  589-611. 

payment  of  may  be  made  a  condition  of  appointment  of  receiver, 

589. 
may  be  enforced  through  payment  not  made  a  condition  of  appoint- 
ment, 590. 
may  be  enforced  though  mortgagor  has  been  allowed  to  remain  in 
possession,  591. 
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OPERATING  EXPENSES  (earUinued). 

diversion  of  earnings  to  the  payment  of  interest,  592. 

distinguished  from  debt  for  construction,  593. 

what  debts  included  under,  594. 

include  salary  of  attorney  of  railroad,  595. 

include  amounts  due  connecting  roads,  596. 

include  claims  of  sureties  who  have  rescued  the  property,  597. 

include  claims  of  bondholders  who  have  advanced  money  for  wages, 

598. 
general  loan  not  entitled  to  preference,  599. 
include  rent  of  cars,  600. 
claims  not  for  operating  expenses,  601. 
claims  of  general  creditors,  602. 
claims  for  damages  to  passengers  or  property,  603. 
are  liens  upon  all  divisions  of  the  system,  604. 
purchasers  of  claims  have  the  same  right,  605. 
doctrine  confined  to  railroads,  606. 
generally  enforced  against  income  only,  607. 
tax  upon  franchise  paid  out  of  gross  earnings,  608. 
when  payable  out  of  the  property  or  its  proceeds,  609. 
must  have  been  incurred  within  six  months,  610. 
incurred  under  a  continuous  verbal  contract,  611. 

PARTIES,  plaintiff   and  defendant     See  Foseglosusb  Suit,  386- 

413. 
PAYMENT,  stipulation  for  in  gold  or  currency,  317,  318. 

under  legal  tender  acts  undertaking  to  pay  in  gold  most  be  express, 
318. 
Of  lost  bonds,  327. 

indemnity  for,  327. 
of  mortgage  by  mistake  of  facts,  remedy  for,  329. 
PENNSYLVANIA,  statute  authorizing  railroad  mortgages,  27  si. 
rolling  stock  not  subject  to  execution  in,  141. 
provisions  for  enforcing  executions  against  railroads  in,  378. 
PLEDGE,  power  to  borrow  includes  power  to  pledge,  46. 
presumption  of  authority  to  pledge,  47. 
pledgee  may  waive  lien  and  levy  execution  for  debt,  181. 
of  negotiable  bonds,  rights  of  holder  of,  204. 
pledgee  may  enforce  sale  under  mortgage,  394. 
POSSESSION,  court  of  equity  may  put  trustees  in,  341. 
must  be  taken  of  a  railroad  as  an  entirety,  342. 
remedy  at  law  for  is  inadequate,  343. 
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POSSESSION  (eantinued). 

mortgage  trustee  entitled  to  as  against  contractors,  344. 

state  statute  taking  right  of  from  mortgagee  till  foreclosure,  427. 
POWER  of  ordinary  corporations  to  mortgage  their  property  implied,  5. 

express  negatives  implied,  6. 

to  mortgage  need  not  be  given  in  express  terms,  7. 

scope  and  purpose  of  must  be  regarded,  9,  10. 

to  mortgage  land  not  acquired  by  right  of  eminent  domain,  12. 

of  officer  to  borrow  includes  power  to  pledge  bonds  as  security,  46. 

reserved  by  mortgagor  to  make  sales,  59. 

reserved  to  create  a  prior  lien,  60. 
POWER  OF  SALE  usual  in  railroad  mortgages,  29. 

indefiniteness  in  will  render  void,  30. 

is  a  cumulative  remedy,  339. 

whether  it  can  be  made  exclusive  remedy,  339. 
PREFERRED  STOCK,  AND  DIVIDENDS,  meaning  of  terms,  629, 

630. 
PREFERRED  STOCKHOLDERS,  rights  of  as  against  subsequent  mort- 
gagees, 624. 

entitled  to  have  deficiencies  of  dividends  made  up,  when,  625. 

are  not  creditors,  626. 

mortgage  to  secure,  627. 

rule  for  ascertaining  profits  for  making  dividends,  628. 

position  of  as  parties  to  schemes  for  reorganization,  629. 

subject  to  control  of  directors,  631. 

meaning  of  net  earnings,  630,  632,  633. 
PRESIDENT  OF  CORPORATION,  authority  to  borrow  and  give  se- 
curity, 46. 

cannot  without  authority  give  a  mortgage,  46. 
PRIORITY  of  mortgage  to  which  another  is  made  subject,  33,  35. 

of  subsequent  mortgage  over  prior  mortgage  by  agreement,  38. 

of  first  mortgage  bonds  over  second  mortgage  bonds  previously  issued, 
182. 

mortgage  trustees  cannot  assent  to,  of  unsecured  debts,  291. 

of  title  may  be  tried  in  foreclosure  suit,  407. 

not  affected  by  appointment  of  receivers,  514. 
Ofreeeivers*  certificates  and  debts,  551-564. 
Of  mortgage  lien,  nat  affected  by  evhsequeni  equities,  579-614. 

employees  have  none  except  by  force  of  statute,  579. 

grounds  on  which  employees  have  been  given,  580,  581. 

sometimes  given  as  matter  of  policy,  582. 

can  be  given  to  employees  only  by  consent  of  mortgagees,  583. 
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PRIORITY  (continued). 

confcraeton  and  material-men  not  entitled  to,  584. 

junior  mortgagee  not  entitled  to  for  means  fomidied  to  build  road, 

586. 
none  for  materials  famished  insolvent  road,  687. 
none  for  adyances  made  by  officers  of  company,  588. 
Equities  far  claims  for  operating  expeneee^  589-611. 
subsequent  contracts  and  loans  have  none,  612,  613. 
of  railroad  mortgages  as  affected  by  schemes  of  reorganization,  616- 

623. 
as  between  preferred  stockholders  and  subsequent  mortgages,  624- 
633. 
PROFITS  coTered  by  mortgage,  80-90. 
PROMISSORY  NOTES  of  corporations,  224-229. 

priyate  corporations  have  implied  authority  to  issue,  224. 

Engliah  decisions  to  the  contrary,  225. 
may  issue  accommodation  paper,  226. 

paper  given  for  the  prosecution  of  unauthorized  business,  227. 
holder  bound  by  notice  of  improper  issue,  228. 
negotiable  though  under  corporate  seal,  229. 
signed  by  officers  for  the  corporation,  229. 
PROPERTY,  what  the  word  covers,  41,  42. 
PURCHASERS  of  negotiable  bonds  before  due,  rights  of,  200. 
in  good  faith  of  stolen  bonds,  200. 

can  recover  of  maker  in  full,  201. 
presumed  to  hold  for  value,  201. 
of  bonds  after  maturity,  202. 
at  what  time  a  bond  is  overdue,  203. 
directly  from  corporation,  206. 

franchise  to  operate  distinct  from  franchise  to  be  a  corporation,  672. 
take  free  of  liens  subsequent  to  mortgage,  673. 
of  bonds  pledged  for  loans,  204. 
not  put  upon  inquiry  whether  bonds  and  mortgage  are  simultaneous, 

205. 
of  negotiable  paper  of  corporations  with  notice  of  improper  issue, 

228. 
at  foreclosure  sale  subjects  himself  to  jurisdiction  of  court,  644. 
at  foreclosure  sale,  fiduciary  relation  of,  654. 
parties  to  fraudulent  sale  under  foreclosure,  663. 
Rights  of  under  foreclosure  sales  ofrailroadsy  670-694. 
have  no  privity  with  old  corporation,  670. 
do  not  continue  the  old  corporation,  671. 
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PURCHASERS  (continuecf). 

the  old  corporation  does  not  vest  in,  671. 

not  liable  for  debts  of  old  corporation,  674. 

have  the  right  of  purchasers  under  an  ordinary  mortgage,  675. 

with  notice  of  lien  upon  the  property,  676. 

subject  to  claims  which  are  a  lien  upon  the  proceeds,  677. 

subject  to  Tender's  lien  for  purchase  money,  678. 

debts  cannot  be  released  by  legislation,  682. 

whether  validity  of  mortgage  can  be  contested,  683. 

sale  subject  to  receivers*  certificates,  684. 

whether  bound  by  agreements  made  by  receivers,  685. 

subject  to  debts  of  old  corporation  assumed,  686. 

when  liable  for  damages  occurring  before  confirmation  of  sale,  679. 

when  assumption  of  debts  of  old  corporation  a  condition  precedent, 

680. 
what  proof  of  assumption  of  old  debts  required,  681. 
acquire  an  exemption  from  taxes  belonging  to  the  old  corporationi 

693. 
Organization  of  into  new  corporation,  695-698. 
whether  they  can  operate  road  as  individuals,  695. 
whether  corporate  existence  continues  after  foreclosure,  696. 
legislature  may  aathorize  reorganization,  697. 
statutes  of  the  several  states  for  organizing  into  new  corporation, 

698. 

RAILROAD  with  its  franchises  regarded  as  an  entire  thing,  95. 
doctrine  of  entirety  as  affecting  after-acquired  property,  95. 
rests  upon  authority  of  a  few  cases,  96. 
not  generally  supported,  97. 
not  applicable  to  mortgages  of  divisions  of,  98. 
RAILROAD  COMPANIES  cannot  mortgage  franchises  or  property 
without  legislative  authority,  1-26. 
because  they  have  duties  to  the  public,  3. 

general  authority  to  convey  does  not  give  authority  to  mortgi^,  4. 
must  exercise  power  to  mortgage  for  the  purposes  for  which  it  is 

given,  10. 
do  not  mortgage  the  franchise  to  exist  as  corporation,  15. 
may  issue  negotiable  certificates  to  contractors,  19. 
statutes  authorizing  mortgages  by,  27. 
change  of  route  of,  71. 

cannot  properly  ask  for  app<nntment  of 'receivers,  429. 
combinations  for  purchasing  property  of,  687. 
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RAILROAD  COMPANIES  (continued). 

combinations  for  benefit  of  new  corporation,  688« 

right  to  apply  bonds  in  payment,  689. 

not  liable  as  common  carriers  after  receiver  has  taken  possession, 
517-^22. 

receivers  not  agents  of,  522. 
RAILROAD  MORTGAGES,  legislative  aathority  essential  for  making, 
1-26. 

statutory  provisions  anthorizing,  27. 

form  and  construction  of,  28-32. 

property  covered  by,  65-90. 

of  the  imdertaking,  65-69. 

do  not  cover  woodland  not  connected  with  road,  72. 

cover  what  personal  property  as  fixtures,  75-79. 

cover  tolls  and  income,  when,  87-90. 
Of  after-acquired  jpToperty^  91-121. 

may  properly  include  after-acquired  property,  93. 

what  terms  will  include  after-acquired  property,  93. 

when  afteiHMsquired  land  not  within  terms  of,  103. 

when  after-acquired  personalty  not  within  terms  of,  104. 

of  land  grant  which  corporation  has  no  power  to  accept,  105. 

of  land  gprant  not  yet  earned,  106. 
Of  after-ao^ired  rolling  stock,  122-127. 

may  be  made  before  road  is  built,  122, 123. 

cover  rolling  stock  without  special  mention,  122,  124. 

attach  subject  to  existing  liens  upon  it,  125. 
RAILS  laid  down  are  fixtures  when,  75. 

upon  track  for  repairing  are  fixtures,  76. 

not  laid  when  covered  by  mortgage  of  after-acquired  property,  111. 
RATIFICATION.    See  Cokfirmation. 

Of  mortgage  by  payment  of  interest,  49. 
by  receiving  and  using  the  money,  49. 
RECEIVERS,  grounds  far  the  appointment  of,  425-457. 

the  English  rule,  425. 

in  United  States  the  power  more  freely  exercised,  426. 

statutory  provisions  for  appointment  of,  426. 

state  statute  governs  federal  courts,  427. 

the  appointment  of  an  equitable  remedy,  428. 

appointed  for  the  temporary  preservation  of  the  property,  428. 

company  itself  cannot  ask  for  appointment,  429. 

appointment  does  not  follow  default  as  of  course,  430,  431,  433, 438. 

urgent  necessity  for  appointment  must  be  shown,  430. 
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otherwise  where  mortgage  in  terms  covers  income,  431. 

not  appointed  till  right  to  foreclosare  exists,  432. 

when  default  is  imminent  and  inevitable,  433. 

judgment  creditor  may  have  appointment  made,  434. 

mbmanagement  not  alone  ground  for,  435. 

where  mortgagee  has  complete  remedy  at  law,  436. 

the  question  of  appointment  often  one  of  difficulty,  437. 

appointment  wiU  not  be  made  against  wishes  of  a  great  majority  of 
bondholders,  439. 

equities  and  interests  of  the  majority  considered,  439. 

non-payment  of  interest  for  ten  years  ground  for  appointment,  440. 

liability  of  being  seized  on  execution  ground  for,  441. 

conduct  of  officers  of  corporation  may  require,  441  a. 

application  of  income  to  completion  of  road  not  ground  for,  442. 

refusal  of  trustees  to  perform  trust,  ground  for,  443. 

appointment  to  secure  profits,  444. 

to  collect  income  pending  sale,  445. 

to  sell  corporate  property  and  franchises,  446. 

to  operate  road,  447. 

president  and  directors  continued  as  receivers,  448. 

will  not  be  made  when  road  is  in  hands  of  state  officers,  449. 

whether  the  Supreme  Court  of  the  United  States  will  appoint,  460. 

appointment  by  Circuit  Court  more  appropriate,  461. 

distinction  made  when  mortgage  includes  the  tolls,  461. 

general  rule  deduced  from  authorities,  452. 

a  receiver  in  prior  suit  should  not  be  displaced  in  subsequent  suit,  453. 

should  not  be  appointed  without  notice,  454. 

mortgagee  not  required  to  establish  conclusively  his  right  to  recover, 
454. 

individual  bondholder  must  apply  in  behalf  of  all  situated  in  like 
manner,  455. 

tenant  or  lessee  should  be  made  party,  456. 

corporation  cannot  itself  apply  for,  457,  458. 
Sdeetion  of  receivers,  458,  460. 

not  necessarily  controlled  by  wish  of  parties,  458. 

policy  of  agreement  upon  two  or  more  representing  different  inter- 
ests, 469. 

appointment  once  made  cannot  be  assuled  collaterally,  460* 
Juriadiction  of,  461-473. 

whether  limited  to  that  of  court  appointing,  461. 

can  sue  in  another  state  only  by  comity,  462,  472. 
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comt  that  first  takes  jurisdiction  retains  it,  463. 

where  conflict  of  does  not  relate  to  the  cause  bat  to  possessioii,  464. 

mere  filing  of  bill  gives  jurisdiction,  465. 

actual  possession  cannot  be  interfered  with,  466. 

over  line  of  railway  extending  through  seyeral  states,  467. 

the  corporation  may  be  one  in  the  several  states,  468. 

not  entitled,  as  of  right,  to  recognition  in  another  jurisdiction,  469. 

court  of  col^rdinate  jurisdiction  cannot  interfere,  470. 

sale  of  property  in  possession  of  another  court,  471. 

by  comity  the  title  of  receivers  recognized  in  other  states,  472. 

can  take  property  vested  in  them  into  other  states,  473. 

courts  will  sometimes  protect  their  own  citizens  against  foreign 
ceivers,  473. 
THtle  and  power  of  in  generaly  474-486. 

title  relates  back  to  order  of  appointment,  474. 

when  bonds  required,  cannot  recover  possession  till  these  are  giTen, 
474. 

court  appointing  has  direct  control  of,  475. 

take  the  property  subject  to  legal  and  equitable  liens,  476. 

must  account  for  moneys  collected  under  pooling  contract,  477. 

property  not  covered  by  mortgage  taken  possession  of,  478. 

cannot  sue  without  express  authority,  479. 

represent  creditors  of  the  company  in  suits,  479. 

suits  should  be  in  receiver's  name,  480. 

property  in  possession  of  another,  481. 

relation  of  to  leases  of  the  property,  482. 

court  may  adjust  rent  between  receivers  of  two  roads,  482. 

liability  for  rental  of  leased  lines,  483. 

whether  may  disregard  statute  fixing  traffic  rates,  484. 

what  pajrments  are  within  discretion  of,  485. 

contracts  entered  into  with  authority  should  be  strictly  fulfilled,  486. 
Oannot  he  sued  toUhout  leave  of  appointing  courts  487-501. 

in  what  courts  a  receiver  may  be  sued,  487,  488. 

suits  for  recovery  of  money  demands  or  damages,  489. 

court  making  appointment  may  draw  to  itself  all  suits  against  its 
receivers,  490. 

when  ancillary  bills  have  been  filed  in  other  courts,  491. 

court  may  permit  suits  by  general  order,  492. 

the  proper  remedies  against,  494. 

statutes  authorizing  suits  against  do  not  avail,  495. 

execution  cannot  be  levied  upon  property  in  hands  of,  496. 
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interference  with  possesion  of  is  contempt  of  conrt,  497. 

strikers  guilty  of  contempt  of  oonrt,  498. 

a  few  decisions  against  doctrine  that  receiver  is  not  amenable  to  other 
tribunals,  499,  500. 

soondness  of  the  general  doctrine,  501. 
lAability  far  negligence  ofemployeeSf  502-516. 

liable  in  official  capacity,  502 

though  operating  road  by  force  of  statute,  503. 

at  law  receivership  no  defence,  504. 

suit  at  law  without  leave  of  equity  court,  505. 

doctrine  of  non-liability  of  in  equity,  505. 

execution  cannot  be  levied  without  leave  of  equity  court,  506. 

better  rule  that  receiver  cannot  be  sued  without  leave,  507. 

examination  of  discordant  decisions,  507. 

constitutional  right  of  court  of  equity  to  determine  the  questions, 
508. 

court  of  equity  may  direct  trial  by  jury,  509. 

may  set  up  any  defence  that  corporation  might,  510. 

not  personally  liable  for  injuries  by  employees,  511. 

liable  for  damages  occasioned  by  wilful  excess  of  power,  512. 

where  wrongfully  in  possession,  513. 

judgment  for  negligence  not  enforcible  as  against  mortgagees,  514. 

not  liable  for  anything  occurring  after  discharge,  515. 

discharge  of  is  a  release  of  the  property  for  torts  previously  com- 
mitted, 516. 
Company  not  liable  after  appointment  of,  517-522. 

otherwise  when  possession  of  receiver  is  not  exclusive,  517,  518. 

whether  receivers  have  entered  upon  discharge  of  their  duties,  519. 

when  suit  allowed  against  company  for  receivers'  acts,  520. 

liability  of  company  as  affected  by  statute,  521. 

cannot  bind  corporation  as  agent,  522. 
Discharge  and  removal  of,  523-530. 

will  be  discharged  when  security  no  longer  requires,  523. 

effect  of  subsequent  payment  of  part  of  debt  upon,  523. 

discharge  is  a  matter  of  discretion  with  court,  524. 

after  discharge  court  has  no  power  to  proceed  summarily  against, 
525. 

should  not  Be  heard  in  opposition  to  discharge,  526. 

effect  of  rescission  of  order  of  appointment  upon  suits,  527. 

specific  complaints  of  maladministration  will  always  receive  atten- 
tion, 528. 
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ground  for  removal  of  two  receivers  that  they  are'hostiley  529. 
removal  for  abase  of  trust  for  their  own  interest,  530. 
Cbmpensation  and  accounts  of,  531-540. 
questions  of  compensation  referred  to  master,  531. 
amount  of  compensation  according  to  duties  and  responsibilitiee,  532. 
where  duties  more  arduous  than  anticipated,  533. 
where  fund  in  court  not  sufficient  to  compensate,  534. 
counsel  and  witness  fees  in  resisting  removal,  535. 
of  receiver's  legal  adviser,  536. 
allowances  of  counsel  fees  out  of  fund,  537. 
during  pendency  of  receivership,  538. 
what  expenses  may  be  charged,  539. 
appeal  from  decree  to  account  for  a  certain  sum,  540. 
after  object  of  receivership  has  been  accomplished  are  trustees,  568, 569. 
when  agreements  of  bind  purchaser  at  foreclosure  sale,  685. 
bankruptcy  court  cannot  take  property  from  possession  of,  706. 
RECEIVERS*  DEBTS  AND  CERTIFICATES,  for  what  pnrpoeee 

they  may  be  incurred,  541-566. 
general  principles  governing  expenditures,  541. 
analogy  to  mortgagees'  expenses  for  repairs,  541. 
no  power  to  bind  the  trust  without  authority  of  the  court,  642. 
authorized  only  for  necessary  repairs  and  protection  of  the  property, 

543. 
rebuilding  and  building  anew  portions  of  the  road,  544. 
completion  of  road  will  not  be  authorized  unless  it  is  certain  the 

property  will  sell  for  a  higher  price,  545. 
proper  functions  of  court  in  management  through  receivers,  546. 
should  not  go  outside  purpose  of  receivership,  546. 
necessity  the  criterion  of  propriety  of,  547. 
receivers  may  be  authorized  to  take  lease,  548. 
court  may  authorize  negotiable  certificates  of  indebtedness,  649. 
certificates  may  be  issued  for  materials  and  labor,  550. 
Priority  of  over  mortgage  liens,  551-564. 
no  question  of  when  mortgagees  consent,  551. 
claim  that  courts  may  give  such  priority  wiUiout  consent,  551. 
with  reference  to  what  creditors  question  of  priority  may  arise,  561. 
bondholders  or  mortgagees  obtaining  the  credit  cannot  question  it, 

552,  563. 
question  of  priority  over  existing  mortgages,  554. 
mortgage  lien  cannot  be  displaced  without  mort^;agee'8  consent,  654, 

659. 
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RECEIVERS'  DEBTS  AND  CERTIFICATES  (contimted). 

cases  under  railroad  receiverships  distinguished  from  all  others,  555. 
debts  of  hotel  company-  for  labor  create  no  equity  for  their  payment, 

555. 
certificates  subject  to  the  rights  of  persons  having  prior  liens,  556. 
receiver  acting  under  consent  orders  is  agent  of  consenting  bond- 
holders, 557. 
burden  of  doubtful  expenditure  rests  upon  bondholders  who  ask  for 

them,  558. 
extension  of  railroad  authorized  only  under  peculiar  exigency,  559. 
receivers'  debts  cannot  be  paid  out  of  proceeds  of  the  propeity,  5G0. 
not  authorized  for  payment  of  labor  and  services  incurred  prior  to 

appointment,  561. 
certificates  issued  without  notice,  562. 

mortgagor  and  his  assignees  cannot  question  the  priority,  563. 
statutory  provisions  as  to  receivers*  liens,  564. 
Negotiability  of  receivers*  certificates,  565,  566. 

are  not  commercial  paper  in  hands  of  bond  fide  holder,  565. 
consideration  of  may  be  inquired  into,  566. 
purchasers  subject  to  cannot  question  validity,  684. 
RECORDING  of  railroad  mortgages,  64. 

REDEMPTION,   statutes  relating  to  are  part  of  mortgage  contract, 
335. 
do  not  apply  to  railroad  existing  in  several  states,  335. 
franchise  sold  is  not  subject  to,  336. 
vested  right  of  cannot  be  impaired  by  statute,  337. 
under  a  mortgage  to  a  state,  337. 
provision  for  in  New  York,  337. 
mortgage  an  entirety  as  respects,  359. 
REFORMATION  of  mortgage  deeds,  63. 
REGISTERED  BONDS  may  be  negotiable,  192. 
REMEDIES,  upon  corporate  bonds,  217-221. 
upon  bonds  illegally  issued,  219. 
For  enforcement  of  corporate  securities,  338-349. 
may  be  used  together  or  successively,  338. 
jurisdiction  in  equity,  though  mortgage  provides  for  a  power  of  sale. 

339. 
suit  at  law  upon  the  bonds,  340. 

court  of  equity  may  deliver  possession  to  trustees,  341. 
power  to  take  possession  must  be  exercised  upon  the  entire  property, 
342. 
^     remedy  at  law  for  possession  generally  inadequate,  343. 
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REMEDIES  {continued), 

a  threatened  injarj  to  the  property  may  be  enjoined,  345. 
general  creditor  cannot  preyent  execution  of  mortgage,  346. 
company  may  be  enjoined  from  taking  up  track,  347. 
a  state  cannot  be  sued  without  its  consent,  348. 
what  are  proper  against  receivers,  4d4. 
REMOVAL  of  mortgage  trustees  and  filling  vacancies,  308-314. 

of  receivers.     See  Receivers,  523-530. 
RENTS  and  profits,  114-120. 
REORGANIZATION  of  corporations,  schemes  for,  616-633. 

rights  of  secured  creditors  cannot  be  varied  without  their  consent, 
616. 

except  through  statute,  616. 
rule  in  England  and  Canada,  617. 

bondholders*  rights  cannot  be  impaired  without  their  consent,  618. 
may  maintain  action  for  an  accounting,  619. 
not  entitled  to  greater  rights  because  they  stay  out,  620. 
what  will  absolve  parties  from  agreement  for,  621. 
failure  of  bondholder  to  surrender  bonds,  621  a. 
a  party  to  cannot  set  up  secret  agreement,  622. 
position  of  creditor  holding  bonds  as  collateral  as  to,  623. 
as  affecting  preferred  stockholders  who  join  in,  624-633. 
of  purchasers  into  new  corporation,  695,  698. 
REPAIRS  by  receivers  and  mortgagees  in  possession.     See  RfiCBiyEBS* 

Debto,  &e.,  541-566. 
RESERVATION  of  power  to  dispose  of  property  not  necessary  for 
use,  59. 
of  power  to  create  prior  lien,  60. 
RESTRICTIONS  by  statute  as  to  the  issue  of  bonds  become  a  part  of 

the  contract,  50. 
RHODE   ISLAND,  statute  respecting  railroad  mortgage  trustees,  316. 
RIGHT  OF   WAY,  mortgage  of  after-acquired  property,  subject  to, 
118. 
damages  for,  a  paramount  claim,  615. 
RIGHTS   OF  ACTION,  whether  subjects  of  mortgage,  74. 
RIOTERS  seizing  railroad  in  hands  of  receivers  punisliable  for  contempt 

of  court,  497,  498. 
ROLLING  STOCK  OF  RAILROADS,  the  legal  nature  of,  122-168. 
after-acquired  is  subject  to  mortgage,  122-127. 

though  given  before  any  part  of  road  is  built,  122. 
need  not  be  specially  mentioned  in  mortgage,  123. 
regarded  as  an  accession  to  the  road,  123. 
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ROLLING  STOCK  OF  RAILROADS  (continued). 

regarded  as  appurtenant  to  the  road,  124. 

mortgage  attaches  to  subject  to  existing  liens,  125. 

doctrine  as  to,  in  Alabama,  126. 
Mortgages  ofy  as  affected  hy  conditional  sates,  128-135. 

validity  of  a  conditional  sale  of,  128. 

contracts  differ  in  form  and  legal  effect,  129. 

intention  determines  the  effect  of  car  trust  contracts,  130. 

priority  of  title  to  under  conditional  sales,  131. 

whem  transaction  amounts  merely  to  a  loan  of,  132. 

when  company  buys  with  money  furnished  by  a  car  trust  company, 
133. 

covenant  in  a  mortgage  of  a  division  to  designate,  134. 

validity  of  conditional  sale  determined  by  the  lex  rei  sitaSy  135. 
Regarded  asfixtures^  136-144. 

considerations  why  it  should  be  so  regarded,  136. 

actual  fastening  to  the  freehold  not  essential,  137. 

mortgage  of  need  not  be  recorded  as  chattel  mortgage,  138. 

may  be  assigned  to  particular  divisions  of  a  road,  138. 

doctrine  as  to,  in  Illinois,  139.  ^ 

cannot  be  levied  upon  and  sold  under  execution,  140. 

doctrine  in  Pennsylvania,  141. 

doctrine  in  Kentucky,  142. 

doctrine  in  Tennessee,  143. 

doctrine  in  New  Jersey,  144. 
Regarded  a^  personal  property,  145-150. 

considerations  why  it  should  not  be  regarded  as  fixtures,  145. 

doctrine  in  New  York,  146. 

within  the  statute  relating  to  chattel  mortgages,  146. 

doctrine  in  Ohio,  147. 

doctrine  in  New  Hampshire,  148. 

doctrine  in  Massachusetts,  149. 

weight  of  authority  that  it  is  personalty,  150. 
Constitutional  and  statutory  provisions  concerning,  151-168. 

constitutional  provisions  that  it  shall  be  considered  personal  property, 
151. 

important  that  status  of  should  be  fixed,  151. 

statutes  regarding  in  several  states,  162-167. 

how  regarded  in  Great  Britain,  168. 

how  regarded  in  Canada,  168  n. 

advances  by  officers  to  pay  for,  588. 

placed  upon  road  by  receivers  passes  by  foreclosure  sale,  634. 
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SALE  under  decree  of  foreclosure.     See  Fobeclosube,  634-669. 
SCHEMES  for  reorganizatioD.     See  Reobganization,  616-633. 
SCRIP-CERTIFICATES  of  government  loans  are  negotiable,  184. 
SEAL  OF  CORPORATION  affords  presumption  of  due  execution,  48. 

not  conclusive  that  it  was  rightfully  affixed,  48. 

implied  in  corporate  bonds,  171. 

imports  a  consideration,  171. 

y&  primd  facie  evidence  of  execution  by  proper  authority,  171* 

does  not  destroy  negotiability  of  corporate  notes,  229. 
SET-OFF,  right  of  against  negotiated  bonds,  201. 

no  right  of  against  mortgage  trustees  in  possession,  305. 
SErriNG  ASIDE  OF  SALE.    See  Fobeclosube,  651-669. 
SINKING    FUND  requirement  does  not  affect  negotiability  of  bonds, 
193. 

purchase  of  bonds  under  may  be  a  payment,  324. 
SOUTH  CAROLINA,  statute  incorporating  purchasers  of  railroad  at 

foreclosure  sale  into  corporation,  698. 
STATE,  subrogation  to  rights  of,  330. 
difficulties  in  way  of,  331. 
when  it  has  issued  its  own  bonds,  332. 

statutory  lien  of  is  a  security  to  bondholders,  333. 
may  be  so  by  statute,  334. 

cannot  be  sued  unless  it  has  authorized  suits,  438. 

owning  a  majority  of  stock  is  not  a  trustee  for  bondholders,  349. 

which  has  indorsed  bonds  may  be  party  to  foreclosure  suit,  399. 
STATION  HOUSES  part  of  the  realty,  77. 

STATUTE  OF  LIMITATIONS,  when  it  begins  to  run  against  coupons, 
267. 

in  suits  upon  bonds,  340. 

running  of,  prevented  by  suit  of  bondholders,  397. 
STATUTES  restricting  mortgages  become  part  of  the  contract,  50. 
STATUTORY  MORTGAGES,  English  debentures  are  in  effect,  32- 

effect  of  as  to  personal  property,  34. 

constituted  without  any  deed  of  conveyance,  39. 

can  exist  only  when  declared  with  certainty,  40. 

the  intent  to  create  a  lien  must  be  certain,  40. 

construed  like  mortgages  by  deed,  41. 

cover  entire  road  and  franchises,  41. 

may  embrace  after-acquired  property,  42. 

release  of  by  state,  43. 

for  purpose  of  effecting  consolidation,  43. 

another  mortgagee  may  be  substituted  by  agreement,  44. 
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STATUTORY  MORTGAGES  {continued). 

waiver  of  by  state,  44. 

subrogation  to  rights  of  state  under,  330-334. 
STEAMBOATS,  whether  they  pass  as  appurtenant  to  railroad,  73. 
STOCK,  provision  in  bonds  for  conversion  into,  62. 

power  to  issue  for  convertible  bonds  beyond  the  limited  capital,  62. 

of  another  company  may  be  covered  by  mortgage  of  after-acquired 
property,  110. 

who  may  enforce  right  of  conversion  into,  221. 

option  to  convert  into  must  be  exercised  within  time  limited,  221. 
STOCKHOLDERS,  calls  on  not  subject  to  mortgage  without  leg^lative 
authority,  69. 

cannot  generally  intervene  in  foreclosure  suits,  410. 
unless  fraud  is  shown,  410. 

cannot  share  in  distribution  of  proceeds  of  foreclosure  sale,  649. 
STRIKERS  interfering  with  property  in  receivers'  hands,  498. 
SUBROGATION,  328-334. 

arises  by  operation  of  law  when  mortgage  is  paid  by  a  third  persoiiy 
328. 

when  payment  is  made  under  mistake  of  fact,  329. 

to  rights  of  a  state  under  a  railroad  mortgage,  330. 
difficulties  in  the  way  of,  331. 

as  between  a  state  and  a  holder  of  its  own  bonds,  332. 

statutory  lien  of  a  state  is  a  security  for  the  bondholders,  333, 
334. 
SUBSCRIPTIONS  unpaid  not  covered  by  general  mortgage,  74. 
SUBSEQUENT  MORTGAGE  given  priority  by  agreement,  38. 
SUITS  AGAINST  RECEIVERS.    See  Receivers,  487-601. 
SUITS  BY  RECEIVERS.    See  Receivers,  479,  480. 
SUITS  UPON  COUPONS,  262,  267. 
SUPERSEDEAS  BOND  liabiUty  on,  424. 

SURPLUS  LANDS  may  be  mortgaged  without  statutory  authority,  12. 
SURPLUS  PROCEEDS  of  foreclosure  sale  go  to  corporation,  650. 

TAXATION  of  railroad  bonds  in  hands  of  non-resident,  222. 

consolidated  company  not  entitled  to  exemption  from,  367. 

whether  purchaser  acquires  exemption  from,  693. 

whether  right  of  exemption  from  passes  under  foreclosure  sale, 
693. 
TAXES,  provision  in  mortgages  for  payment  of,  61. 

on  franchises  may  be  paid  out  of  gross  earnings,  606. 

bill  to  set  aside  foreclosure,  652. 
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TENNESSEE,  rtatate  aathorizing  raUroad  mortgages,  27  n. 

rolling  stock  how  regarded  in,  143. 

statute  incorporating  purchasers  of  railroads  at  foreclosure  sale,  6d8. 
TEXAS,  statute  authorizing  railroad  mortgages,  27  n. 

rolling  stock  is  personal  property  in,  151. 

enforcement  of  executions  against  railroads  in,  378. 

statute  incorporating  purchasers  of  railroad  at  foreclosure  sale,  698. 
TOLLS,  when  covered  hy  railroad  mortgages.     See  Income,  80-90. 
TRACK,  r^road  company  cannot  take  up  after  mortgaging,  347. 
TRAFFIC  RATES  fixed  by  statute,  whether  receiver  may  disregard,  484. 
TRUST  DEED,  the  usual  form  of  a  railroad  mortgage,  28. 

in  effect  a  mortgage,  28. 
TRUSTEE  PROCESS,  funds  in  possession  of  officers  of  company  not 

subject  to,  379. 
TRUSTEES,  railroad  mortgages  usually  made  to  two  or  more  jointly,  28. 
Nature  of  the  trust  assumed  by,  287-298. 

depends  upon  relations  of  the  parties,  and  nature  of  the  property,  287. 

duty  to  enforce  the  mortgage  a  personal  one,  288. 

duty  of,  to  protect  the  security,  289. 

duty  to  protect  property  from  unjust  demands,  289. 

duty  to  make  sales  as  beneficial  as  possible,  290. 

have  no  power  to  assent  to  priority  of  other  debts,  291. 

no  right  to  waive  a  default,  292. 

in  possession,  are  trustees  of  the  corporation  and  of  bondholders,  293. 

cannot  deal  in  the  securities  for  their  private  gain,  293. 

represent  the  bondholders  in  suits  affecting  the  security,  294. 

failing  or  refusing  to  act,  bondholders  may  sue,  295. 

may  exercise  discretion  within  scope  of  powers,  296. 

not  subject  to  suit  for  act  sanctioned  by  bondholders,  297. 

may  be  compelled  to  take  possession,  298. 
Effect  of  notice  to,  299,  300. 

is  generally  notice  to  the  bondholders,  299. 

is  not  always  notice  to  bondholders,  300. 
In  possession^  rights  of  301-307. 

can  use  the  franchise  so  far  as  necessary,  301. 

entitled  to  retain  possession  until  debt  is  paid,  301. 

after  an  absolute  foreclosure,  hold  title  in  trust,  302. 

under  a  decree  for  possession  entitled  to  earnings,  303. 

may  lease  the  road,  304. 

no  right  of  set-off  against,  305. 

retain  their  trust  until  it  is  fulfilled,  306. 

are  liable  as  common  carriers,  307. 
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TRUSTEES  (continued). 

Removal  ofandfiUmg  of  vacancies^  308-315. 

when  may  be  removed  in  ex  parte  proceeding,  308. 

absent  from  the  country  may  be  removed,  309. 

any  citizens  of  the  United  States  in  any  state  may  be,  309. 

minority  of  bondholders  may  take  proceedings  to  remove,  310. 

sufficient  grounds  for  must  appear,  311. 

when  statute  providing  for  election  of  new  trustees  void,  312. 

may  become  bondholders  to  qualify  themselves  to  act,  313. 

a  successor  in  trust  cannot  act  until  he  is  duly  appointed,  313. 

when  board  roust  be  kept  filled,  314. 

acting  in  good  faith  not  individually  liable,  315. 
StatiUory  provisions  regarding  duties  and  choice  of  316. 

court  of  equity  may  put  in  possession,  341. 

may  become  plaintiff  in  foreclosure  suit  brought  by  bondholders,  386, 
395. 

all  should  join  in  suit,  387. 

may  dismiss  proceedings  begun  by  bondholders  and  sue  in  another 
court,  395. 

refusal  of  to  perform  trust,  ground  for  appointment  of  receivers,  443. 

ex  officio  as  state  officers  not  superseded  by  receivers,  449. 
Debts  and  expenses  incurred  in  management  of  the  property,  567-578. 

lien  upon  the  trust  property  for  repayment,  567. 

when  receiver  is  in  effect  a  trustee,  568,  569. 

floating  debts  of  entitled  to  no  priority  over  other  trust  debts,  569. 

the  lien  of  redeemable,  and  confers  no  right  to  sale  in  first  instance, 
569. 

policy  of  confining  to  legitimate  objects  of  the  trust,  569. 

contracted  for  completing  railroad,  570. 

subrogation  to  prior  incumbrance  paid  to  protect  property,  571. 

a  creditor  not  a  trustee  has  no  claim  to  be  reimbursed  advances,  572. 

compensation  of,  573. 

decree  fixing  compensation  is  final  decree,  574. 

services  of  attorney  employed  in  foreclosure  suit,  575. 

bondholder  filing  bill  entitled  to  costs,  counsel  fees,  and  expenses,  576. 

not  liable  for  use  of  land  outside  location  of  railroad,  577. 
Liability  of  as  common  carriers  operating  railroad,  578. 

regarded  as  owners  of  the  road  as  respects  this  liability,  578. 
May  use  their  discretion  as  to  making  foreclosure  sale,  640. 

cannot  properly  become  purchasers  at  their  own  sale,  657. 

unless  authorized  by  the  mortgage,  658. 

should  be  made  party  to  suit  to  set  aside  foreclosure  suit,  666. 
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ULTRA  VIRES,  mortgages  of  corporate  franchises  without  statoUnj 
authority,  1-26. 

mortgages  for  purposes  not  within  the  statutory  authority,  10. 

corporations  may  be  estopped  to  claim  defence  of,  24. 

indorsement  or  guaranty  when  binding  upon  corporation,  280-286. 
UNDERTAKING,  mortgage  of,  65-69. 

meaning  of  word,  66. 

used  in  connection  with  other  words,  67. 

word  may  include  after«cquired  property,  99. 
USAGE  OF  TRADE  makes  sealed  bonds  negotiable,  171, 184. 
USURY  laws  do  not  generally  apply  to  corporations,  236. 

apply  in  absence  of  express  legislation,  236. 

law  of  place  of  payment  generally  governs,  237. 
UTAH  TERRITORY,  statute  authorizing  railroad  mortgages,  27  n. 

provisions  for  incorporating  purchasers,  698. 

VENDORS'  LIENS,  mortgage  of  after^cquired  property  subject  to,  117. 

foreclosure  sale  subject  to,  678. 
VERMONT,  statute  authorizing  railroad  mortgages,  27  n. 

provisions  as  to  mortgages  of  rolling  stock  in,  165. 

statute  respecting  duties  and  choice  of  mortgage  trustees,  316. 

statute  incorporatdng  purchasers  at  foreclosure  sale,  698. 
VIRGINIA,  statute  authorizing  railroad  mortgages,  27  n. 

provisions  for  enforcing  executions  against  railroads  in,  378. 

statute  incorporating  purchasers  at  foreclosure  sale,  698. 

WEST  VIRGINIA,  statute  authorizing  railroad  mortgages,  27  n. 

rolling  stock  is  personal  property  in,  151. 

statute  incorporating  purchasers  at  foreclosure  sale,  698. 
WISCONSIN,  statute  authorizing  railroad  mortgages,  27  fu 

provisions  as  to  recording  mortgages  of  rolling  stock,  167. 

statute  incorporating  purchasers  at  foreclosure  sale,  698. 
WOOD.    See  Fuel. 
WOODLAND  not  connected  with  the  road  when  covered  by  mortgages, 

72. 
WYOMING  TERRITORY,  statute  authorizing  raihroad  mortgages,  27  n. 
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